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BRIEF   FOR   APPELLANT. 


Statement  of  Case. 

(References    are    to    pages    of    printed    transcript.) 

This  was  an  action  brought  by  the  complainant 
and  appellee,  Oro  Electric  Corporation,  against  the 
defendant  and  appellant  Bader  Gold  Mining  Com- 
pany, for  the  purpose  of  quieting  the  title  of  plain- 
tiff to  a  certain  water  ditch  in  Butte  County,  State 
of  California,  known  as  the  "Nickerson  Ditch",  and 
for  the  purpose  of  procuring  an  injunction  restrain- 
ing and  enjoining  the  defendant  from  taking  any 
water  out  of  that  ditch.     The  bill  of  complaint,  in 


substance,  alleges  that  the  complainant  is  engaged 
in  the  business  of  generating  and  producing  by 
water  power  or  other  means,  electric  current  for 
light,  heat  and  power,  and  of  transmitting,  distri- 
buting, selling,  and  supplying  power  to  the  public; 
that  it  owns  and  possesses  a  certain  water  ditch  in 
the  County  of  Butte,  State  of  California,  known  as 
the  "Nickerson  Ditch",  which  is  described  as  ex- 
tending in  a  general  southerly  and  southwesterly 
direction  from  its  intake  at  Little  Butte  Creek 
in  the  northeast  quarter  of  Section  36,  Township 
23  North,  Range  3  East,  M.  D.  B.  &  M.,  through 
Sections  1,  2,  11,  12  and  13,  in  Township  22  North, 
Eange  3  East,  and  Sections  18,  19  and  30  in  Town- 
ship 22  North,  Range  4  East,  M.  D.  B.  &  M.,  the 
Kunkle  Reservoir  in  Section  3,  Township  22  North, 
Range  4  East,  M.  D.  B.  &  M;  that  the  complainant 
uses  the  ditch  during  the  summer  season  for  the 
purpose  of  distributing  water  to  its  customers 
for  irrigation,  and  during  the  other  seasons  of  the 
year  for  the  purpose  of  conveying  water  to  the 
Kunkle  Reservoir,  for  use  in  operating  its  power 
plants.  It  is  then  alleged  that  the  defendant 
asserts  some  claim  in  that  portion  of  the  ditch  sit- 
uated in  Section  36,  Township  23  North,  Range  3 
East,  and  Sections  1  and  2,  Township  22  North, 
Range  3  East ;  that  it  claims  the  right  to  enter  upon 
the  ditch  and  take  water  therefrom  without  making 
compensation  to  the  complainant;  that  at  divers 
times  designated  in  the  complaint  during  the  year 
1912  it  did  forcibly  enter  upon  and  open  the  ditch 


at  a  point  in  the  southeast  quarter  of  the  north- 
west quarter  of  Section  1,  Township  22  North,  and 
injured  the  banks  thereof  and  took  large  quantities 
of  water  therefrom,  without  making  or  tendering 
any  compensation.  It  is  asserted  that  the  claims 
of  defendant  are  without  right  or  foundation;  that 
as  a  result  of  its  acts,  the  operation  of  complain- 
ant's power  plants  has  been  interfered  with,  and 
that  defendant  threatens  to  continue  to  assert  its 
claims  and  to  enter  upon  and  interfere  with  the 
ditch  and  take  water  therefrom.  By  the  prayer 
it  is  asked  that  the  claims  of  the  defendant  be  held 
invalid  and  without  right;  that  it  be  decreed  the 
defendant  has  no  estate,  right,  title  or  interest  in 
and  to  the  ditch  and  no  right  to  take  water  there- 
from; that  complainant  is  the  owner  of  the  ditch 
and  that  the  defendant  be  forever  restrained  and 
enjoined  from  asserting  any  claim  thereto  or  any 
estate  or  interest  therein,  or  from  entering  upon  or 
in  any  way  from  interfering  with  the  ditch  or 
taking  water  therefrom. 

In  its  answer  defendant  admitted  that  it  asserted 
a  claim  in  that  portion  of  the  Nickerson  Ditch  sit- 
uated in  Section  36,  Township  23  North,  Range  3 
East,  and  in  Section  1,  Township  22  North,  Range 
3  East,  but  denied  that  it  asserted  any  claim  to  any 
portion  of  the  ditch  in  Section  2.  It  admitted  that 
it  claimed  the  right  to  enter  upon  the  ditch  and 
take  water  therefrom  without  making  compensation 
to  the  complainant  and  admitted  that  it  took  large 
quantities  of  water  from  the  ditch  but  denied  that 


it  injured  the  banks,  or  that  the  taking  of  the 
water  was  without  right  or  foundation,  or  other- 
wise wrongful.  It  further  alleged  that  it  was 
without  knowledge  of  the  facts  concerning  its 
ownership  and  possession  of  the  Nickerson  Ditch 
alleged  by  complainant. 

By  way  of  affirmative  defense,  the  defendant 
alleged  that  ever  since  the  17th  day  of  March,  1899, 
it  had  been  the  owner  of  the  right  to  use  and  in 
possession  of  the  use  of  500  miners'  inches  of  water 
flowing  in  Little  Butte  Creek  to  be  diverted  there- 
from at  a  point  commonly  known  as  "The  Old 
'Thompson  Flat  or  Delaplain  Ditch  head-dam"  on 
Section  36,  Township  23  North,  Range  3  East,  and 
conducted  therefrom  through  a  flume  and  ditch 
in  a  southerly  direction  across  a  portion  of  Section 
36,  and  across  a  portion  of  Section  1,  Township  22 
North,  Range  3  East,  to  the  place  of  use  at  defend- 
ant's mine  located  on  the  northeast  quarter  of 
Section  1;  that  defendant  during  all  times  since 
the  17th  day  of  March,  1899,  had  used  500  miners' 
inches  of  water  in  its  business  of  mining  at  said 
mine,  and  except  as  thereafter  alleged,  had  con- 
ducted the  water  through  its  flume  and  ditch;  that 
defendant's  ditch  headed  on  Little  Butte  Creek 
below  the  head  of  the  Nickerson  Ditch  as  described 
in  plaintiff's  bill  of  complaint;  that  plaintiff  since 
on  or  about  the  year  1888,  had  been  by  itself  and 
its  predecessors  in  interest,  according  to  the  infor- 
mation and  belief  of  defendant,  in  the  possession 
and  in  the  enjoyment  of  an  easement  to  maintain 


the  Nickerson  Ditch  across  the  lands  of  the  defend- 
ant and  other  owners  of  adjoinmg  land;  that  said 
Nickerson  Ditch  was  built  and  maintained  for  the 
purpose  of  taking  from  Little  Butte  Creek  water 
emptied  therein  above  the  head  of  the  Nickerson 
Ditch  by  the  Snow  Water  Ditch,  which  latter  ditch 
conducted  water  to  Little  Butte  Creek  from  a  source 
without  the  watershed  of  that  creek.  It  was  then 
alleged  that  during  the  summer  of  1906  complain- 
ant enlarged  its  ditch  at  the  head  thereof  and  did 
unlawfully  and  without  right  divert  all  the  water 
from  Little  Butte  Creek  so  that  no  water  flowed 
therein  to  the  head  of  defendant's  ditch,  thereby 
depriving  defendant  of  the  use  of  500  inches  of 
water  owned  by  it;  that  immediately  and  there- 
upon defendant  recaptured  its  water  flowing  in  the 
Nickerson  Ditch  by  opening  a  gateway  therein  and 
letting  run  therefrom  water  only  sufficient  for  its 
use,  not  to  exceed  in  quantity  500  miners'  inches^ 
and  that  it  has  continued  to  do  so  from  the  year 
1906  to  the  time  of  the  commencement  of  the 
action. 

As  a  further  affirmative  defense,  defendant  al- 
leged that  it  had  at  no  time  used  the  Nickerson 
Ditch  for  any  purpose  inconsistent  with  the  enjoy- 
ment and  use  of  any  easement  right  possessed  by 
the  complainant  across  the  lands  of  the  defendant. 

As  further  defenses  the  defendant  alleged  that 
complainant's  cause  of  action  was  barred  by  the 
Statute  of  Limitations;  that  complainant  had  been 


guilty  of  laches  in  that  it  had  not  brought  its  action 
within  a  reasonable  time  after  the  commencement 
of  the  acts  of  the  defendant  complained  of,  and 
further,  that  the  defendant  had  been  in  the  quiet, 
open  and  continuous  possession  of  the  right  to  con- 
duct through  the  Nickerson  Ditch  500  miners' 
inches  of  water  to  the  use  of  which  defendant  was 
entitled,  and  to  take  the  same  from  the  ditch  at  a 
point  near  defendant's  mine,  holding  and  claiming 
said  right  adversely  to  all  other  persons  under  a 
claim  of  a  legal  right  so  to  do  for  more  than  five 
years  before  the  commencement  of  the  action.  This 
claim  of  prescriptive  right  was  also  set  up  by  way 
of  cross-complaint. 

After  the  issues  were  formed  the  cause  was 
referred  to  the  Standing  Master  in  Chancery  with 
directions  to  take  and  report  the  testimony  to- 
gether with  the  Master's  findings  and  conclusions 
thereon  (18).  After  a  trial  of  the  issues  before 
the  Master  he  prepared  a  draft  report  of  his  find- 
ings and  conclusions,  and,  pursuant  to  the  usual 
custom,  gave  the  parties  a  definite  time  within 
which  to  object  to  any  portions  of  that  report. 
After  the  filing  of  objections  by  defendant  to  said 
draft  report  (66-102),  the  Master  prepared  his 
final  report  and  filed  it  with  the  court.  In  this 
report  he  found  and  determined  that  complainant 
was  entitled  to  the  relief  prayed  for  (21-66).  By 
stipulation  the  objections  and  exceptions  thereto- 
fore taken  by  defendant  to  the  draft  report  of  the 
Master  stood  as  the  exceptions  taken  to  his  final 


report  (102-104).  The  trial  court  overruled  all  of 
the  exceptions  and  on  the  24th  day  of  May,  1915, 
entered  a  judgment  finding  and  determining  that 
defendant  had  no  right,  title  or  interest  in  or  to  the 
Mckerson  Ditch,  and  ordered  that  a  perpetual  in- 
junction issue  forever  enjoining  and  restraining  it 
from  making  any  claim  thereto  or  from  taking  any 
water  therefrom  without  making  or  tendering  com- 
pensation to  the  complainant  therefor.  It  is  from 
this  judgment  that  the  present  appeal  is  prosecuted. 


Statement  of  Facts. 

It  is  proper  that  a  brief  statement  of  the  salient 
facts  developed  at  the  trial  should  be  made,  to  the 
end  that  the  court  may  become  acquainted  with  the 
situation  as  disclosed  by  the  evidence.  While  a 
great  many  of  the  facts  are  without  controversy,  a 
considerable  number  were  in  issue.  The  statement 
which  follows,  therefore,  is  in  some  measure  con- 
troversial, though  it  is  our  purpose  to  make  it  as 
fair  as  possible,  stating  the  respective  contentions 
of  the  parties  on  the  disputed  facts,  and  briefly 
commenting  on  them. 

The  Bader  Gold  Mining  Company,  the  defendant 
and  appellant,  is  the  owner  of  the  northwest  quarter 
and  of  a  portion  of  the  northeast  quarter  and  south- 
east quarter  of  Section  1,  Township  22  North, 
Range  3  East,  M.  D.  B.  &  M.  situated  in  Butte 
County,  California.     On  this  property  it  has  for 
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many  years  operated  and  is  now  operating  a  placer 
gold  mine.  In  conducting  operations  at  this  mine  it 
has  at  all  times  been  necessary  and  now  is  neces- 
sary to  use  water  in  varying  quantities.  To  the 
west  of  the  mine  there  extends  through  defendant's 
property  in  a  general  northerly  and  southerly  direc- 
tion a  stream  of  considerable  size  known  as  Little 
Butte  Creek.  This  stream  has  its  source  in  the 
mountains  several  miles  to  the  north  and  then  flows 
in  a  general  southerly  direction  through  the  lands 
of  defendant  and  others  to  the  Feather  River.  To 
the  east  of  the  mine  (viz.,  on  the  opposite  side  of 
the  mine  to  the  creek)  there  also  extends  through 
defendant's  property  in  a  general  northerly  and 
southerly  direction,  a  water  ditch  commonly  known 
as  the  "Mckerson  Ditch".  This  ditch  extends  from 
its  intake  on  Little  Butte  Creek  about  a  mile  north 
of  defendant's  property,  thence  through  the  land 
of  defendant  and  others  to  the  Kunkle  Reservoir, 
its  general  course  being  that  indicated  by  com- 
plainant in  its  bill.  Below  the  head-dam  of  the 
Mckerson  Ditch  there  is  another  ditch  known  var- 
iously as  the  ''Walker  &  Wilson  Ditch",  ''West 
Ditch",  "Powers  Ditch"  or  the  "Old  Thompson 
Flat  Ditch".  This  ditch  has  its  intake  in  Section 
36,  immediately  north  of  the  property  of  defendant, 
thence  runs  through  the  property  of  defendant  and 
others  to  a  point  several  miles  below  where  it 
joins  with  the  Mckerson  Ditch.  South  of  the  in- 
take of  the  Powers  Ditch  (which  term  will  be  here- 
after used  to  designate  the  ditch  just  mentioned) 
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there  is  a  third  ditch  which  extends  from  its  intake 
at  Little  Butte  Creek  to  the  Mineral  Slide  Mine 
situated  a  mile  or  two  east  of  the  creek.  This  ditch 
does  not  touch  the  lands  of  defendant.  Above  the 
intakes  of  all  of  these  ditches,  and  several  miles 
above  the  lands  of  defendant,  there  was  a  further 
ditch  known  as  the  ''Snow  Ditch".  This  ditch  ex- 
tended from  the  west  branch  of  the  Feather  River 
at  a  point  nearly  opposite  the  Village  of  Inskip, 
and  thence  ran  in  a  general  southwesterly  direction 
for  about  eight  miles  to  Little  Butte  Creek.  All 
of  the  foregoing  ditches  are  involved  in  one  way  or 
another  in  the  present  controversy. 

It  appears  from  the  evidence  that  some  time  prior 
to  the  year  1888  one  A.  A.  Nickerson  was  inter- 
ested as  the  owner  or  one  of  the  chief  owners  of  the 
Mineral  Slide  Mine.  This  mine  was  a  placer  mine 
and  was  operated  by  water  taken  from  Little  Butte 
Creek  through  the  Mineral  Slide  Ditch  heretofore 
referred  to.  The  water  taken  through  this  ditch 
and  used  at  the  Mineral  Slide  Mine,  however,  was 
not  the  natural  water  of  Little  Butte  Creek,  but 
was  water  which  was  emptied  into  Little  Butte 
Creek  from  the  west  branch  of  the  Feather  River, 
outside  of  its  watershed,  by  the  Snow  Ditch.  At 
this  time,  apparently,  Nickerson  claimed  no  inter- 
est in  the  natural  flow  of  Little  Butte  Creek  as 
distinguished  from  the  artificial  flow  caused  by 
the  water  of  the  Snow  Ditch.  It  appears  to  have 
been  the  custom  to  measure  the  waters  from  the 
Snow  Ditch  as  they  flowed  in  Little  Butte  Creek 
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past  the  head  dam  of  the  Powers  Ditch.  The  pro- 
prietors of  this  latter  ditch  seemingly  claimed  a 
first  right  to  the  natural  waters  of  Little  Butte 
Creek,  a  claim  which  was  evidently  recognized  or 
acquiesced  in  by  Nickerson. 

In  the  year  1888  Nickerson  acquired  an  old 
abandoned  ditch  right  known  as  the  ''Delaplain^' 
Ditch  which  was  substantially  located  upon  the 
present  course  of  the  Nickerson  Ditch.  On  this 
line  he  built  a  new  ditch  thereafter  to  be  known 
as  the  ''Nickerson  Ditch",  and  being  the  ditch  here 
in  controversy.  It  appears  that  in  acquiring  Dela- 
plain's  rights  and  building  a  new  ditch,  it  was 
his  purpose  to  carry  any  surplus  of  water  from 
the  Snow  Ditch  which  he  did  not  need  at  the 
Mineral  Slide  Mine  to  the  farming  region  below 
for  irrigation,  his  plan  including  the  subdivision 
and  sale  of  farming  land,  with  water  rights  from 
the  Nickerson  Ditch.  He  retained  the  title  of  the 
ditch  from  the  time  it  was  built  until  1890,  during 
w^hich  time,  in  recognition  of  the  rights  of  the 
owners  of  the  Powers  Ditch,  he  permitted  the 
natural  water  of  Little  Butte  Creek  to  flow  past 
his  head  dam,  retaining  and  diverting  only  the 
Snow  Ditch  water.  (The  early  history  and  use 
of  the  Nickerson  Ditch  will  be  found  in  the  testi- 
mony of  D.  B.  North,  127-134,  289-294.) 

In  July,  1890,  Nickerson  conveyed  the  Nickerson 
and  Snow  Ditches  to  one  Frank  McLaughlin  (359). 
McLaughlin  retained  title  until  October  4th,  1897, 
when  he  conveyed  the  ditches  and  water  rights  to 
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Walter  Cutting  (360).  On  April  30th,  1898,  Cut- 
ting conveyed  the  Nickerson  and  Snow  Ditches 
and  the  water  rights  to  the  Oroville  Water  Com- 
pany (362).  They  were  transferred  from  the  Oro- 
ville Water  Company  to  the  Oro  Water,  Light  & 
Power  Company  on  August  15th,  1905  (364),  and 
by  the  latter  company  to  the  complainant,  Oro 
Electric  Corporation,  on  March  12th,  1912  (367). 
The  Nickerson  and  Snow  Ditches  and  the  water 
rights  connected  therewith  were  described  by 
Nickerson  in  his  deed  to  McLaughlin,  by  Mc- 
Laughlin in  his  deed  to  Cutting,  and  by  Cutting 
in  his  deed  to  Oroville  Water  Company,  as  follows : 

''That  certain  ditch  and  water  right  taken 
from  the  west  branch  of  the  Feather  River  at  a 
point  nearl}^  opposite  the  village  of  Inskip 
and  about  five  miles  above  Powell's  said  ditch 
running  thence  in  a  southwesterly  direction 
for  about  8  miles  to  its  terminus  at  or  near 
Hasty 's  mill;  said  ditch  conducting  the  water 
by  ditch  and  flume  on  top  of  and  across  the 
Dog-town  Eidge;  said  ditch  being  commonly 
and  generally  known  as  the  Snow  ditch,  also 
all  additions  to  said  ditch  made  by  the  party 
of  the  first  part  or  his  grantors  to  convey  the 
waters  thereof  to  or  near  Paradise,  and  all 
rights  which  the  party  of  the  first  part  has 
or  may  have  obtained  under  a  certain  deed 
dated  the  14th  day  of  March,  11888,  from 
Charles  Delaplain  to  the  party  of  the  first 
part,  recorded  in  Volume  30  of  Deeds,  page  36, 
Butte  County  Records.  Also  by  a  certain  deed 
from  the  Magalia  Consolidated  Mining  Com- 
pany to  A.  A.  Nickerson  recorded  in  Book  30 
of  Deeds,  Butte  County  Records,  page  30,  so 
far  as  the  same  appertain  to  said  water  rights, 
together  with  all  appurtenances,  rights  of  way^ 
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additions,  extensions,  head  dams,  flumes  and 
improvements  on  said  ditch  or  any  part 
thereof. ' ' 

In  the  deed  of  the  Oroville  Water  Company  to 
Oro  Water,  Light  &  Power  Company,  the  ditches 
and  water  rights  are  described  as  follows : 

*'Also  all  the  right,  title,  claim  and  interest 
which  the  said  party  of  the  first  part  now 
has  or  may  hereafter  acquire  in  and  to  that 
certain  property  known  as  the  Hendricks 
Ditch;  Also  all  the  right,  title,  claim  and 
interest  which  the  said  party  of  the  first  part 
may  now  have  or  may  hereafter  acquire  in  and 
to  that  certain  property  known  as  the  Snow 
Ditch  and  Nickerson  Ditch  and  described  in  that 
certain  deed  from  A.  A.  Nickerson  to  Frank 
McLaughlin,  recorded  in  Book  33  of  Deeds, 
page  397,  Records  of  Butte  County;  Also  all 
that  certain  ditch  and  water  right  known  as 
the  Nickerson  Ditch  conveying  w^ater  from 
Little  Butte  Creek  near  the  town  of  Magalia 
to  the  town  of  Paradise  in  said  County  of 
Butte;  Also  all  right,  title  and  interest  which 
the  party  of  the  first  part  now  has  or  may 
hereafter  acquire  to  that  certain  water  ditch 
in  Kimshew,  Oregon  and  Hamilton  Townships, 
County  aforesaid,  formerly  known  as  the 
Walker  and  Wilson  Ditch,  and  now  known 
as  the  West  Ditch." 

In  the  deed  from  Oro  Water,  Light  &  Power 
Company  to  the  Oro  Electric  Corporation,  the  com- 
plainant, the  ditches  and  water  rights  are  described 
as  follows : 

*'Also  that  certain  water  right  and  dam  known 
as  the  Nickerson  head  dam  whereby  water  is 
taken  from  Little  Butte  Creek  near  the  Town 
of  Magalia  in   Section  36,   Township   23,   N., 
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R.  3  E.,  M.  D.  M.,  in  Butte  County  Cali- 
fornia; and  the  conduit  conducting  said  water 
thence  to  Kunkle  Reservoir  in  Section  31, 
Township  22  N.,  R.  3  E.,  M.  D.  M.,  in  Butte 
County,  California ;  and  the  conduit  conducting 
said  water  thence  to  Kunkle  Reservoir  in  Sec- 
tion 31,  Township  22  N.,  R.  4  E.,  M.  D.  M.,  in 
Butte  County,  California. 

''Also  all  and  singular  the  plants,  electric 
works,  water,  power  works,  power  houses  or 
other  stations  or  buildings  for  the  generation, 
transmission,  or  storage  of  power  or  electrity, 
and  the  fixtures,  fittings  and  equipment  thereof, 
including  all  dynamos,  engines,  boilers,  ma- 
chinery, regulators,  meters,  convertors,  switch- 
boards, shafting,  belting  and  other  appliances, 
and  all  lines,  mains,  feeders,  poles,  mast  arms, 
brackets,  cables,  wires,  insulators,  lamps,  lamp 
sockets,  house  wiring  connections,  and  electric 
fixtures  of  every  kind  and  nature  whatsoever." 

The  Powers  Ditch,  which  it  has  just  been  said, 
■claimed  the  first  right  to  the  natural  waters  of 
Little  Butte  Creek,  seems  to  have  been  built  in 
the  early  70 's  for  hydraulic  mining  purposes,  some 
water  also  being  supplied  to  the  town  of  Thompson 
Flat  near  Oroville.  Hydraulic  mining  having  been 
stopped,  it  seems  that  the  ditch  was  used  for  some 
years  to  supply  a  colony  known  as  Thermalito 
Colony.  The  learned  Master,  in  his  report,  states 
that  this  ditch  was  used  for  this  latter  purpose 
until  1898.  If  his  statement  refers  to  the  full  length 
of  the  ditch  it  evidently  was  an  inadvertence,  for 
it  is  without  controversy  that  the  upper  portion 
of  the  ditch  was  abandoned  and  in  decay  as  late 
as  1890. 
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The  evidence  introduced  as  to  the  history  and 
user  of  the  '^Powers  Ditch"  from  its  construction 
in  the  early  70 's  to  the  year  1890,  is  very  meager 
and  vague.  It  consisted  largely  of  the  recollection 
of  two  witnesses, — Milton  J.  Green  (300-302)  and 
A.  W.  Fogg  (310-314).  The  former  at  no  time  ever 
had  any  interest  in  the  waters  or  ditches  on  Little 
Butte  Creek,  and  simply  testified  as  to  his  recollec- 
tion as  a  then  member  of  the  community.  Mr.  Fogg, 
an  elderly  gentleman,  referred  to  its  use  only  gen- 
erally. The  important  thing  concerning  the  ditch  is 
that  the  proprietors  used  the  natural  waters  of 
Little  Butte  Creek  as  distinguished  from  the  waters 
emptied  into  the  creek  by  the  Snow  Ditch,  a  right 
which,  whatever  may  have  been  its  validity  or  extent, 
seems  to  have  been  acquiesced  in  at  least  by 
Nickerson. 

The  record  title  to  the  Powers  Ditch  is  set  out 
at  pages  304  to  310  of  the  record,  and,  summarized, 
is  as  follows: 

January  31st,  1876,  West  to  Powers  and  others. 

June  23d,  1883,  commissioner's  deed  to  Jenkin 
Morgan. 

June  11th,  1887,  Morgan  to  A.  F.  Jones,  1-8. 

July  12th,  1887,  Morgan  to  A.  F.  Jones,  1-32. 

September  15th,  1887,  Morgan  to  A.  F.  Jones, 
1-10. 

September  2d,  1890,  Morgan  to  A.  F.  Jones, 
26,  100. 

May  20th,  1898,  Morgan  to  A.  F.  Jones,  147-800. 
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May  20th,  1898,  Morgan  to  A.  F.  Jones,  3-10. 

October  9th,  1897,  A.  F.  Jones  and  Thermalito 
Colony  Company  to  Walter  Cutting. 

May  25th,  1898,  Jones  and  wife  to  Oroville 
Water  Company. 

August  15th,  1905,  Oroville  Water  Company  to 
Oro,  Water,  Light  &  Power  Company. 

This  ditch  or  water  right  does  not  seem  to  have 
been  included  in  the  conveyance  of  the  Oro  Water, 
Light  &  Power  Company  to  Oro  Electric  Corpora- 
tion, the  complainant  (Exhibit  9,  page  367).  The 
description  used  in  the  conveyances  was  as  follows : 

''That  certain  water  ditch  situate,  Ijring  and 
being  in  Kimshew,  Oregon  and  Hamilton  Town- 
ships, County  of  Butte,  and  State  of  California, 
formerly  known  as  Walker  &  Wilson  Ditch  and 
now  known  as  the  West  Ditch,  commencing  at  a 
dam  on  Little  Butte  Creek  about  one-quarter 
of  a  mile  below  Neal's  sawmill  and  thence  run- 
ning along  and  down  the  banks  of  said  creek; 
thence  over  the  divide  between  Little  Butte 
Creek  and  Dry  Creek;  thence  along  and  down 
said  Dry  Creek;  thence  over  the  mountain  to 
Saint  Clairs  Flat;  thence  along  the  foot  of 
Table  Mountain  to  Thompson  Flat,  together 
with  all  flumes,  reservoirs,  lateral  and  side 
ditches,  water,  office  and  buildings,  and  all 
appurtenances  thereto  belonging  or  in  any  wise 
appertaining. ' ' 

It  will  be  noted  from  the  summary  supra  that 
no  conveyance  appears  from  Walter  Cutting  to 
the  Oroville  Water  Company  or  to  A.  F.  Jones. 
At  the  time  that  Jones  conveyed  to  the  Oroville 
Water    Company   in    May,    1898,   he   had   already 
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transferred  his  interest  in  the  ditch  to  Cutting, 
and  accordingly,  at  that  time  he  had  no  interest 
which  he  could  convey  to  the  Oroville  Water  Com- 
pany. It  is  to  be  also  noted  at  this  point  that  the 
evidence  disclosed  no  record  of  any  appropriation 
of  the  waters  of  Little  Butte  Creek  to  be  diverted 
through  this  ditch,  and  that  there  was  no  evidence  of 
the  amount  of  water  diverted  and  used  through 
the  ditch  during  the  period  of  its  user,  other  than 
that  it  took  all  of  the  water  of  the  creek  in  the 
''low"  or  "dry"  season  (D.  B.  North,  290). 

In  1892,  George  B.  Mowry,  the  predecessor  in 
interest  of  defendant  and  appellant,  purchased  the 
mining  properties  now  owned  by  defendant.  He 
immediately  started  mining  operations  at  the  place 
on  the  property  where  present  operations  are  car- 
ried on.  When  he  secured  the  property  and  went 
into  possession  thereof,  the  upper  portion  of  the 
Powers  Ditch  was  in  ruin  and  evidently  had  been 
abandoned  for  some  time.  At  that  time  the  record 
shows  that  McLaughlin  was  the  owner  of  the 
Nickerson  and  Snow  Ditches.  Just  what  use  Mc- 
Laughlin was  making  of  these  ditches  at  that  time 
does  not  appear  from  the  testimony.  A¥hatever 
the  use,  however,  it  could  not  have  been  of  much 
importance  or  to  a  great  extent,  for  he  permitted 
Mr.  Mowry  from  the  year  1892  to  the  year  1897, 
to  take  what  water  he  need  for  the  operation  of 
his  mine  out  of  the  ditch.  This  same  arrangement 
seems  to  have  been  continued  from  1897  to  1899, 
while    the    record    title    of    the    Nickerson    Ditch 
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was  in  Cutting.  The  learned  Master,  in  his  report, 
states  that  during  this  period  Mr.  Mowry  used  the 
water  from  the  Nickerson  Ditch  only  in  the  winter, 
the  water  in  summer  going  to  the  farmers  below. 
With  all  due  deference  to  the  learned  Master,  we 
can  find  no  evidence  in  the  record  that  shows  that 
Mowry 's  use  of  the  water  was  confined  to  that 
season  of  the  year.  McLaughlin's  user,  as  we  have 
said,  does  not  appear  from  the  record. 

In  1899  Mr.  Mowry  filed  a  notice  of  appropria- 
tion of  500  miners'  inches  of  water  of  Little  Butte 
Creek  to  be  diverted  at  the  head-dam  of  the  old 
Powers  Ditch  and  to  be  used  at  his  mine  (135). 
He  thereupon  constructed  a  new  ditch  following  the 
lines  of  the  upper  portion  of  the  old  Powers  Ditch, 
and  brought  water  from  Little  Butte  Creek  to  his 
mine.  He  testified  that  he  made  this  appropriation 
at  the  suggestion  of  McLaughlin,  who  called  his 
attention  to  the  fact  that  the  proprietors  of  the 
Nickerson  Ditch  had  no  right  to  the  natural  waters 
of  Little  Butte  Creek,  but  only  to  such  waters 
thereof  as  had  been  discharged  therein  from  the 
Snow  Ditch  from  the  west  branch  of  the  Feather 
River  (139).  The  Master  suggests  that  inasmuch 
as  at  this  time  McLaughlin  had  transferred  his 
rights  in  the  Nickerson  and  Snow  Ditches  to  Cut- 
ting such  a  statement,  even  if  made,  cannot  be 
accepted  as  evidence  of  the  fact  that  the  then 
owners  of  the  Nickerson  Ditch  claimed  no  right 
to  the  natural  waters  of  Little  Butte  Creek.  This, 
perhaps,  is  true  but  it  at  least  shows  that  during 
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the  time  McLaughlin  owned  the  ditch,  1892  to 
1897,  no  such  claim  was  made  by  him.  The  wit- 
ness W.  S.  Hendrix  testified  that  Mr.  Mowry 
told  him  that  he  was  going  to  build  his  dam  to 
get  some  winter  water  and  thus  save  buying  water 
(250),  which  version  the  Master  is  inclined  to  think 
is  much  more  consonant  with  what  appears  to  be 
the  fact.  It  is  possible  that  both  reasons  may 
have  actuated  Mr.  Mowry.  He  had  been  securing 
water  from  the  Nickerson  Ditch  up  to  that  time 
as  he  needed  it  with  the  acquiescence  of  the  owners. 
Cutting,  however,  had  transfered  the  Nickerson  and 
Snow  Ditches  to  the  Oroville  Water  Company  and 
it  was  hardly  to  be  anticipated  that  he  would  be 
permitted  to  take  water  from  the  Nickerson  Ditch 
longer  without  paying  compensation  for  it.  Under 
these  circumstances  the  obvious  thing  to  do,  if 
the  natural  waters  of  Little  Butte  Creek  were  avail- 
able, was  to  appropriate  them  for  use  at  his  mine. 
There  does  not  appear  to  have  been  any  controversy 
at  this  time  between  any  of  the  predecessors  in 
interest  of  the  parties  and  it  hardly  seems  reason- 
able that  Mr.  Mowry  would  have  appropriated  the 
water  and  expended  some  $5000.00  (135,  136)  in 
reconstructing  the  upper  portion  of  the  old  Powers 
Ditch  if  there  had  been  any  question  about  tne 
relative  water  rights  in  Little  Butte  Creek. 

Mr.  Mowry  used  the  reconstructed  Powers  Ditch 
to  bring  water  to  his  mine  until  the  month  of 
December,  1900,  when  a  slide  occurred  and  put  his 
ditch   out   of   commission.     About   the   same   time 
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the  defendant  company  was  organized,  and  Mr. 
Mo  wry 's  rights  in  the  property  and  the  water 
were  conveyed  to  it,  Mr.  Mowry  thereafter  acting 
as  manager  and  superintendent  of  defendant  com- 
pany. The  ditch  was  repaired  and  between  that 
date  and  the  end  of  the  year  1904  defendant  com- 
pany used  water  both  out  of  it  and  out  of  the 
Nickerson  Ditch  (136,  141,  142).  During  this 
period  the  defendant  was  engaged  in  ground 
sluicing  and  hydrauhcking  using  all  the  way  from 
1000  to  1200  inches  of  water  (C.  M.  Hendrix,  268, 
276;  W.  C.  Bader,  336,  337).  Defendant's  own 
ditch  would  not  carry  more  than  the  500  inches 
appropriated,  and  the  nature  of  the  work  at  the 
mine  required  in  addition  water  from  the  Nicker- 
son Ditch  and  the  greater  head  there  available. 
Mr.  Mowry  testified  that  during  this  period  he 
arranged  with  the  Oroville  Water  Company  for 
the  use  of  the  Nickerson  Ditch  to  carry  the  waters 
from  Little  Butte  Creek,  paying  therefor  a  flat 
rate  at  first  of  $50.00  per  month,  and  afterwards 
of  $75.00  per  month,  and  also  assuming  the  main- 
tenance and  care  of  the  ditch  from  its  head-dam  to 
defendant's  property.  Complainant  contended  that 
the  arrangement  made  was  not  for  the  use  of  the 
ditch,  but  was  for  the  purchase  of  water, — a  con- 
tention which  the  learned  Master  is  inclined  to 
believe  was  the  fact.  But  the  question  whether  he 
bought  the  water  or  rented  the  ditch  is  immaterial, 
since  defendant  required  from  the  nature  of  its 
operations  much  more  than  the  capacity  of  its  own 
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ditch  or  the  amount  which  it  had  appropriated. 
Under  these  circumstances,  even  if  the  defendant 
company  bought  the  additional  water  needed  from 
the  Oroville  Water  Company,  it  was  no  recognition 
of  that  company's  right  to  any  of  the  water  of 
Little  Butte  Creek  which  had  been  appropriated 
by  Mr.  Mowry  in  1899.  The  last  payment  made 
by  the  defendant  company  for  water  from  the 
Nickerson  Ditch  was  in  September,  1905,  and  was 
made  for  the  use  of  water  in  the  winter  of  1904 
(Wilham  Durbrow,  298,  299).  From  the  end 
of  1904  to  the  summer  or  fall  of  1906  defendant's 
requirements  were  satisfied  with  the  water  that  it 
brought  in  its  own  ditch. 

.  This  was  the  general  situation  in  the  year  1906. 
The  complainant  contended  that  in  that  year  the 
Oroville  Water  Company,  its  predecessor  in  inter- 
est, was  not  only  the  owner  of  the  Snow  Ditch  water 
which  emptied  into  Little  Butte  Creek  from  the 
west  branch  of  the  Feather  River,  but  that  it  had 
succeeded  to  the  appropriative  rights  of  the  original 
owners  of  the  Powers  Ditch  in  the  natural  waters 
of  Little  Butte  Creek.  The  extent  of  this  right 
it  did  not  attempt  to  define  other  than  to  contend 
that  it  extended  to  the  full  flow  of  the  stream  in 
the  ''summer  time",  a  statement  which  at  the  best, 
is  very  indefinite  and  vague  as  a  measure  of  appro- 
priative rights.  This  contention  could  not  be  based 
upon  any  conveyance  of  the  rights  which  the 
original  proprietors  of  the  Powers  Ditch  may  have 
had.     No  claim  could  be  based  upon  the  deed  of 
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Jones  to  the  Oroville  Water  Company  for  the 
reason  that  the  record  shows  that  at  the  date  of 
that  conveyance  Jones  no  longer  had  any  right, 
title  or  interest  in  the  ditch  or  the  water  rights, 
having  conveyed  them  to  Cutting.  To  meet  this 
very  obvious  defect,  complainant  seized  upon  sev- 
eral isolated  incidents  disclosed  incidentally  in 
the  testimony,  and  contended  that  some  arrange- 
ment evidently  had  been  made  in  the  year  1890 
between  Jones  and  McLaughlin,  whereby  the  water 
that  had  originally  been  taken  from  the  Powers 
Ditch  was  diverted  down  the  Nickerson  Ditch.  This 
conclusion  was  sought  to  be  arrived  at  from  the 
fact  that  the  Powers  Ditch  seems  to  have  been 
abandoned  in  1890,  from  the  testimony  of  the  wit- 
ness Bickford  that  in  1890  McLaughlin  had  started 
to  reconstruct  the  Powers  head-dam  but  desisted 
from  so  doing  when  he  secured  the  Nickerson  Ditch 
(378)  and  from  the  fact  that  Jones  seemed  to  have 
been  interested  with,  or  the  attorney  for  McLaugh- 
lin. It  seems  to  us  that  it  requires  some  imagina- 
tion to  deduce  from  evidence  of  this  character  that 
some  arrangement  was  made  between  Jones  and 
McLaughlin  whereby  the  natural  waters  of  Little 
Butte  Creek,  as  distinguished  from  the  water 
emptied  therein  from  the  Snow  Ditch,  was  in  1890 
diverted  into  the  Nickerson  Ditch.  The  nature  of 
this  arrangement  or  agreement,  if  any  such  can 
possibly  be  inferred,  is  left  wholly  to  conjecture. 
It  is  singularly  strange  that  if  such  an  arrange- 
ment was  made  that  no  record  of  any  kind  of  its 
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nature  or  its  terms  was  produced.  It  seems  hardly 
reasonable  that  Jones,  if  he  claimed  that  the  Powers 
Ditch  still  had  appropriative  rights  to  the  natural 
waters  of  Little  Butte  Creek,  should  have  permitted 
McLaughlin,  in  whom  was  the  title  of  the  Nickerson 
Ditch,  to  divert  and  use  them  through  that  ditch 
without  a  scrap  of  writing  to  protect  his  rights. 
Further  than  this,  in  1890  when  the  arrangement 
is  alleged  to  have  been  made,  Jones  owned  only  an 
undivided  one-half,  substantially,  of  the  Powers 
Ditch.  Morgan,  the  owner  of  the  other  interest, 
does  not  seem  to  have  figured  in  the  assumed 
arrangement.  Again,  it  is  strange  if  the  Powers 
-Ditch  water  right  was  added  to  and  merged  in 
the  Nickerson  Ditch  water  right,  that  McLaughlin, 
when  he  conveyed  the  latter  ditch  to  Cutting  in 
1897  (supra),  should  have  made  no  mention  of  any 
right  but  the  Snow  Ditch  right.  On  October  4th, 
1897,  Walter  Cutting  secured  the  record  title  to 
both  the  Powers  Ditch  and  the  Nickerson  Ditch. 
If  the  original  appropriative  rights  of  the  natural 
water  of  Little  Butte  Creek  were  still  vested  in 
the  owner  of  the  Powers  Ditch,  it  is  singular  that 
when  he  conveyed  to  the  Oroville  Water  Company 
in  1898  he  made  no  mention  of  them.  In  the  face 
of  such  facts  as  these,  it  is  impossible  to  infer  any 
such  arrangement  as  was  contended  for  by  com- 
plainant. 

Nor  does  the  fact,  if  it  be  a  fact,  that  the  Nicker- 
son Ditch  took  all  the  water  out  of  Little  Butte 
Creek  in  the  summer  time,   after  1890,  lend  any 
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more  probability  to  such  a  conclusion.*  The  word 
"summertime",  which  was  so  frequently  used  in 
the  questions  asked  and  the  responses  of  the  wit- 
nesses, is  altogether  too  vague  and  indefinite  as  a 
measure  of  an  appropriative  right  either  in  its 
creation  or  in  its  exercise.  Apart  from  this,  there 
is  absolutel}^  no  evidence  that  if,  as  a  matter  of 
fact,  the  Nickerson  Ditch  did  take  all  the  water 
in  Little  Butte  Creek  in  the  ''summer  time",  it 
was  taken  under  any  claim  of  right  whatever.  On 
the  contrary,  the  action  of  McLaughlin  and  Cutting 
in  permitting  Mr.  Mowry  to  take  such  water  as  he 
wanted  without  compensation,  is  inconsistent  with 
any  such  claim  of  right,  as  is  the  fact  that  Mr. 
Mowry  reconstructed  the  upper  portion  of  the 
Powers  Ditch  at  a  considerable  expense  in  reliance 
on  the  fact  that  the  natural  waters  of  Little  Butte 
Creek  were  open  to  appropriation.  The  truth  of 
the  matter,  we  think,  is  that  such  a  claim  was 
made  for  the  first  time  by  the  Oroville  Water  Com- 
pany after  the  year  1905,  when  the  defendant 
company  ceased  purchasing  water  from  it  and  when 
the  greater  use  for  water  at  Kunkle  Reservoir, 
which  was  put  in  effect  in  1906,  was  in  contempla- 
tion. In  the  deed  from  the  Oroville  Water  Com- 
pany to  the  Oro  Water,  Light  &  Power  Company, 
we  find  that  the  Nickerson  Ditch  for  the  first  time 


*  Defendant  denied  that  this  was  a  fact.  The  evidence  on  this 
issue,  if  deemed  material,  will  be  found  at  the  following  places  in 
the  record:  Witnesses  for  complainant,  William  Durbrow,  188;  W.  S. 
Hendrix,  248,  249,  250,  254;  C.  W.  Bader,  237-247;  C.  M.  Hendrix,  266- 
267;  James  W.  Goodwin,  314;  A.  A.  Davis,  279.  Witnesses  for  defend- 
ant, G.  B.  Mowrv,  138,  142,  168,  174;  G.  B.  North,  130;  L.  Cohn,  161, 
163,  164;  A.  A.  McCubbin,  156;  A.  M.  Glover,  339-341;  W.  C.  Bader, 
333,  335;  S.  P.  Moody,  125,  126,  127. 
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in  any  of  the  conveyances  is  described  otherwise 
than  as  a  continuation  of  the  Snow  Ditch. 

Defendant  on  the  other  hand  contended  that 
the  appropriative  right  of  the  proprietors  of  the 
Powers  Ditch,  whatever  its  origin  may  have  been 
and  whatever  its  extent,  was  abandoned  as  late 
as  1890,  and  that  it  had  vested  in  Mr.  Mowry, 
its  predecessor  in  interest,  to  the  extent  of  500 
miners'  inches  by  his  appropriation  in  1899;  that 
neither  McLaughlin  nor  Cutting  claimed  any  right 
to  divert  any  water  out  of  Little  Butte  Creek 
but  the  water  brought  in  by  the  Snow  Ditch; 
that  in  their  respective  deeds  the  right  conveyed 
was  in  express  terms  limited  to  such  waters;  that 
it  appeared  from  the  evidence  that  the  Oroville 
Water  Company,  as  late  as  1901,  was  engaged 
in  repairing  the  Snow  Ditch  (300)  and  that  as 
late  as  1906  water  was  measured  out  of  the  Nick- 
erson  Ditch  below  the  head-dam,  and  returned 
to  the  creek  in  apparent  recognition  of  the  rights 
of  others  to  the  natural  waters  of  the  creek 
(E.  H.  Bickford,  368-382).  It  further  urged 
that  there  was  no  competent  evidence  whatever  to 
show  that  the  right  of  the  owners  of  the  Powers 
Ditch  to  the  natural  waters  of  Little  Butte  Creek 
was  ever  transferred  to  any  of  the  predecessors  in 
interest  of  the  complainant  and  that,  in  fact,  such 
water  rights  were  not  even  referred  to  in  the  deed 
from  the  Oro  Water  Light  &  Power  Com.pany  to 
complainant  (Exhibit  9,  page  367).  The  defendant, 
accordingly,   claimed  that   it,   as   the   successor   in 
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interest  of  Mowry,  was  in  the  year  1906  the  owner 
as  appropriator  of  the  waters  of  Little  Butte  Creek 
to  the  extent  of  500  miners'  inches. 

The  foregoing  is  a  brief  narrative  of  the  salient 
facts  concerning  the  history  of  the  various  ditches 
up  to  1906  and  of  the  respective  contentions  of  the 
parties  wdth  reference  to  the  rights  in  the  natural 
waters  of  Little  Butte  Creek  in  that  year.  It  is 
not  our  purpose  to  elaborate  upon  them  or  to 
analyze  the  evidence  in  further  detail.  In  view  of 
the  principle  of  law  which  he  deemed  applicable, 
the  learned  Master  concluded  that  a  determination 
of  the  respective  rights  of  the  parties  and  their 
predecessors  in  interest  in  the  waters  of  Little 
Butte  Creek  was  wholly  immaterial,  and  expressly 
declined  to  find  upon  that  question,  suggesting  in 
his  report  that  if  the  issue  was  material,  the  cause 
would  have  to  be  re-referred  for  further  find- 
ings (45). 

In  August,  1905,  the  Oroville  Water  Company 
transferred  its  properties  to  the  Oro  Water,  Light 
&  Power  Company,  including  its  rights  in  the 
Nickerson  Ditch  and  the  rights  it  claimed  in  the 
Powers  Ditch.  The  new^  company  planned  to  collect 
the  waters  of  the  various  ditches  into  the  Kunkle 
Reservoir  and  use  it  for  the  generation  of  electric 
power.  Accordingly,  a  survey  of  new  work  was 
made  in  1905  and  in  1906  the  Nickerson  Ditch  was 
rehabilitated  and  reconstructed.  Mr.  Mowry,  the 
manager  and  superintendent  of  defendant  company, 
testified  that  at  this  time  the  Oro  Water,  Light  & 
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Power  Company  largely  increased  the  capacity  of 
the  ditch  through  defendant's  property,  and  for 
the  purpose  of  accommodating  the  new  and  greater 
use,  diverted  all  of  the  water  out  of  Little  Butte 
Creek  and  away  from  defendant's  ditch;  that  as 
the  result  thereof,  defendant  company  was  wholly 
deprived  of  the  water  flowing  in  Little  Butte  Creek 
and  which  it  had  been  using  through  its  ditch  to 
operate  its  mine;*  that  defendant  company  there- 
upon went  upon  the  Nickerson  Ditch  at  a  point 
where  it  passed  over  its  property,  opened  the  gate 
which  had  theretofore  been  used  for  taking  water 
out  of  the  Nickerson  Ditch  while  it  was  being  used 
during  the  years  1901  to  1904,  and  took  from  the 
ditch  water  sufficient  to  operate  its  mine,  not  exceed- 
ing the  amount  to  which  it  was  entitled  under 
its  appropriation,  and  that  it  continued  to  do  so 
from  that  year  until  the  commencement  of  this 
action  in  1912. 

The  learned  Master,  and  the  court  in  overruling 
the  exceptions  taken  by  defendant  to  the  Master's 
report,  held  that  even  were  the  above  facts  true, 
they  constituted  no  defense  to  the  action,  and,  as 
on  the  question  as  to  the  respective  rights  of  the 
parties  to  water  in  Little  Butte  Creek,  declined 
to  find  on  the  fact  whether  the  ditch  had  been 
enlarged  or  whether  the  Oro  Water,  Light  &  Power 

*  The  testimony  with  reference  to  the  enlargement  of  the  Nicker- 
son Ditch  and  the  diversion  of  water  in  1906  will  be  found  at  the 
following  portions  of  the  record:  Witnesses  for  defendant,  S.  P. 
Moody,  113,  123;  A.  A.  McCubbin,  156-161;  W.  C.  Bader,  338.  339;  G.  B. 
Mowry,  137,  138,  143,  166,  167,  170.  Witnesses  for  complainant,  William 
Durbrow,  191-198,  199-201,  209;  W.  S.  Fendrix,  253,  254,  256,  257;  C.  M. 
HenTrix,  270,  271;  C.  W.  Bader,  241-247. 
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Company  had  diverted  water  to  the  use  of  which 
defendant  was  entitled. 

The  foregoing  statement  of  the  general  history 
of  the  controversy  between  the  parties  and  of  the 
respective  contentions  of  the  parties  on  the  issues, 
will  serve  to  acquaint  the  court  with  the  general 
situation  disclosed  by  the  record,  and  to  emphasize 
what  we  conceive  to  be  the  fundamental  error  made 
by  the  lower  court. 


Specification  of  Errors. 

The  Master's  report  is  quite  lengthy  (see  Trans, 
pages  21  to  66).  To  adequately  set  forth  the  objec- 
tions of  the  defendant  to  this  report  it  was  neces- 
sary to  take  some  fifty-six  separate  exceptions  to  it. 
All  these  exceptions  were  overruled  by  the  lower 
court.  In  order  to  preserve  the  points  upon  which 
defendant  relies  it  made  fifty-five  separate  assign- 
ments of  errors  (394-411).  It  is  obviously  imprac- 
ticable to  attempt  a  separate  discussion  of  each 
one  of  these  assignments.  Such  a  course  would 
unduly  lengthen  this  brief  and  lead  to  useless 
repetition.  The  various  assignments  of  errors  can 
be  grouped,  however,  we  think,  and  discussed  under 
several  general  specifications. 


I. 

The  court  erred  in  holding  as  a  matter  of  law 
and  equity  that  where  one  possesses  an  easement 
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for  conducting  water  across  the  land  of  another, 
which  easement  is  exercised  through  a  designated 
conduit  or  ditch,  the  mere  act  of  the  servient  owner 
in  taking  water  out  of  the  conduit  is  wrongful  and  a 
trespass  and  that  it  is  absolutely  immaterial ;  1,  that 
the  water  taken  by  the  servient  owner  is  not  water 
which  the  other  is  entitled  to  carry  through  the 
ditch  under  his  easement  right;  2,  that  the  water 
taken  by  the  servient  owner  is  water  to  the  use 
of  which  he  is  entitled  as  riparian  proprietor  or 
appropriator ;  or  3,  that  the  right  of  the  owner 
of  the  easement  to  the  use  of  the  conduit  is  not 
exclusive,  and  that  the  use  by  the  servient  owner 
is  not  inconsistent  with  the  enjoyment  of  the 
easement. 

By    adopting    and    applying    this    principle    the 
court  erred  particularly, 

A,  In  holding  that  complainant  made  out  a 
prima  facie  case  on  the  pleadings  and  admis- 
sions, and  in  requiring  defendant  to  go  for- 
ward with  presentation  of  proof  and  justify 
its  acts  (Assignment  XI  (398)  ;  Exception  I 
(66)  to  Master's  Report). 

B.  In  holding  and  concluding  that  the  alle- 
gations contained  in  the  first  three  paragraphs 
of  the  second  affirmative  defense  pleaded  by 
defendant  did  not  constitute  a  defense  to  the 
action  (Assignments  V  (396)  and  XV  (399)  ; 
Exception  VI  (70)  to  Master's  Report).  And 
in  this  connection: 
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1.  In  failing  to  find  upon  the  respect- 
ive rights  of  complainant  and  defendant 
to  the  waters  flowing  in  Little  Butte  Creek 
and  in  the  Nickerson  Ditch  (Assignments 
XII  (398)  and  XIX  (401)  ;  Exceptions  II 
(67)  and  X  (75)  to  Master's  Report). 

2.  In  failing  to  find  upon  the  issue 
w^hether  the  Nickerson  Ditch  was  enlarged 
in  or  about  the  year  1906  through  the  land 
of  defendant  and  whether  the  complainant 
at  said  time  diverted  water  from  Little 
Butte  Creek  to  the  use  of  which  defendant 
either  as  riparian  owner  or  as  appro- 
priator,  was  entitled  (Assignments  XVII 
(400)  and  XVIII  (401)  ;  Exceptions  VIII 
(75)   and  IX  (75)  to  Master's  Report). 

3.  In  ruling  out,  rejecting  and  excluding 
the  offered  testimony  of  the  witness,  B.  L. 
McCoy,  which  said  offered  testimony  was 
in  substance  as  follows:  That  said  witness 
had  made  a  survey  of  the  Nickerson  Ditch 
in  1905  and  1906  for  the  predecessors  in 
interest  of  the  complainant  company,  and 
that  said  ditch  was  enlarged  and  its 
capacity  largely  increased  (Assignment 
XXIX  (403)  ;  Exception  XXXV  (96)  to 
Master's  Report). 

C.  In  holding  and  concluding  that  the 
allegations  contained  in  the  third  affirmative 
defense   set   out  in  the   answer   of   defendant 
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did  not  constitute  a  defense  to  said  action 
(Assignments  VI  (396)  and  XVI  (399)  ;  Ex- 
ception VII  (73)  to  Master's  Report). 

D.  In  failing  to  define  or  describe  in  its 
judgment  and  decree  the  extent  and  character 
of  the  easement  right  of  complainant  across 
the  lands  of  the  defendant,  which  right  was  by 
said  decree  quieted  as  against  the  defendant 
(Assignments  XXXV  (405)  and  XXXVI 
(406);  Exception  XLV  (101)  to  Master's 
Report) . 

II. 

The  court  erred  in  finding  and  concluding  that 
defendant's  claim  to  a  prescriptive  right  to  use 
that  portion  of  the  Nickerson  Ditch  extending 
through  its  land  for  the  carriage  of  water,  to 
the  use  of  which  it  was  entitled,  or  to  take  water 
from  said  ditch,  was  not  sustained  by  the  evidence 
(Assignments  VIII  (397)  and  XXXII  (404); 
Exception  XLI  (99)  to  Master's  Report). 

In  particular  in  finding  and  determining  that 
defendant  had  failed  to  prove  the  allegations  of  its 
sixth  affirmative  defense,  the  court  erred: 

A.  In  finding  that  defendant  company 
from  1906  to  1909  used  the  water  from  the 
Nickerson  Ditch  only  occasionally,  and  not 
in  such  a  manner  as  to  raise  a  foundation  for 
prescription  (Assignment  XXI  (401)  ;  Excep- 
tion XXIV  (87)  to  Master's  Report). 
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B.  In  finding  and  holding  that  the  water 
that  was  taken  by  defendant  in  the  Nickerson 
Ditch  in  the  years  intervening  between  1906 
and  1909  was  taken  without  complainant's 
knowledge  and  surreptitiously,  and  that  there 
was  no  open  use  by  the  defendant  of  the  ditch 
until  1909  (Assignments  XXII  (402)  and 
XXIII  (402);  Exceptions  XXV  (88)  and 
XXVI  (90)  to  Master's  Report). 

C.  In  finding  and  holding  that  defendant's 
use  of  the  Nickerson  Ditch  and  of  the  water 
through  the  spillway  on  its  property  was  sev- 
eral times  interrupted  by  complainant  (Assign- 
ments XXIV  and  XXV  (402);  Exceptions 
XXX  (93),  XXXI  (94)  to  Master's  Eeport). 

D.  In  ruling  out,  excluding  and  rejecting 
the  offered  testimony  of  the  witness,  William  J. 
Newman,  which  testimony  was  in  substance  as 
follows:  That  the  witness  had  been  at  the 
Bader  Mine  for  a  week  at  a  time  off  and  on 
since  the  year  1903,  his  visits  being  made  both 
in  the  summer  and  winter;  that  since  the  year 
1906  the  Bader  Gold  Mining  Company  had 
been  getting  its  water  out  of  the  Nickerson 
Ditch ;  that  on  these  visits  in  coming  and  going 
from  Magalia  to  the  mine  he  quite  often 
passed  near  the  Bader  spillway  of  the  Nicker- 
son Ditch,  and  that  on  the  occasion  of  every 
visit  made  by  him  he  had  seen  the  gateway 
open  and  the  water  running  down  to  the  mine 
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(Assignment  XXX  (404)  ;  Exception  XXXVI 
(96)   to  Master's  Report). 

III. 

The  court  erred  in  holding  and  concluding 
that  complainant  was  not  guilty  of  laches,  or 
inequitable  conduct  (Assignments  IX  (397),  X 
(398),  XXVII  (403),  XXVIII  (403);  Exceptions 
XXXIII  (95)  and  XXXIV  (96)  to  Master's 
Report). 


We  will  discuss  the  foregoing  points  in  the  order 
presented. 

I. 

THE  LEGAL  PRINCIPLE  ADOPTED  BY  THE  COURT  AND 
APPLIED  BY  IT  IN  THE  CONDUCT  AND  IN  THE  FINAL 
DETERMINATION   OF    THE    CAUSE    IS    ERRONEOUS. 

The  act  of  defendant  which  complainant  charged 
was  wrongful,  viz.:  the  taking  of  water  out  of  the 
Mckerson  Ditch,  was  committed  by  defendant  upon 
its  own  property.  This  is  not  a  case  of  an  act  done 
by  a  total  stranger  under  no  claim  of  right  what- 
ever, but  it  is  the  act  of  an  owner  done  upon  his 
own  land,  and  one  which  under  ordinary  circum- 
stances would  constitute  a  mere  exercise  of  the 
dominion  accruing  to  it  by  reason  of  its  owner- 
ship. This  basic  fact  is  to  be  constantly  borne  in 
mind  in  testing  the  conclusions  of  the  lower  court 
with  reference  to  the  law  applicable  to  the  con- 
troversy. 
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At  the  outset  one  is  confronted  with  the  question 
as  to  just  what  claim  or  right  the  complainant 
invoked  the  aid  of  court  to  protect.  In  its  com- 
plaint it  alleged  that  it  was  the  owner  and  in  the 
possession  of  the  ''Mckerson  Ditch"  and  it  seeks 
to  have  its  title  to  this  "ditch"  quieted;  to  have  it 
determined  that  the  defendant  has  no  estate,  right, 
title  or  interest  in  and  to  said  ''ditch"  or  any 
right  to  take  water  from  said  "ditch",  and  to 
enjoin  defendant  from  asserting  any  claim  to  said 
"ditch". 

The  word  "ditch"  ordinarily,  and  in  legal  par- 
lance, may  mean  one  of  two  things:  It  may  mean 
the  right  of  way  for  water,  or  it  may  mean  simply 
the  conduit  or  physical  means  through  which  the 
water  is  conducted.  Not  only  is  this  so,  but  the 
right  to  the  water  or  the  right  of  way  for  the  water 
is  separate  and  distinct  from  the  right  to  the 
physical  conduit.  The  respective  rights  are  capable 
of  separate  and  distinct  injuries  giving  rise  to 
separate  and  distinct  actions  for  which  there  are 
separate  and  distinct  remedies. 

"They  are  each  capable  of  separate  and  dis- 
tinct injuries  giving  rise  to  separate  and  dis- 
tinct causes  of  action  for  which  there  are 
separate  and  distinct  remedies." 

Kinney    on    Irrigation    and    Water    Rights, 

2nd  Ed.,  Vol.  2,  pages  320,  321. 

"They  (the  dam  and  ditch)  are  land  and  for 
the  purposes  required  must  necessarily  be  con- 
nected and  continuous,  and  part  and  parcel 
of  one  entire  and  complete,  fixed  and  immov- 
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able  thing.  When  trespassed  upon,  or  taken 
from  the  possession  of  the  plaintiff,  and  with- 
held as  a  whole,  by  one  act,  we  do  not  see 
why  the  act  should  not  constitute  one  cause  of 
action,  as  much  so  as  the  taking  possession  and 
wrongfully  withholding  of  an  entire  continu- 
ous tract  of  one  hundred  acres  of  land.  But 
the  water  right,  when  acquired,  although  inti- 
mately related  to  and  connected  with  the  site 
for  a  dam  and  canal,  and  dam  and  canal  com- 
menced, etc.,  is  a  diiferent  thing,  even  though 
each  may  be  necessary  to  make  the  other  avail- 
able or  useful.  They  are  capable  of  several  and 
distinct  injuries,  giving  rise  to  separate  and 
distinct  causes  of  action,  for  which  there  are 
separate  and  distinct  remedies.  The  dam  and 
canal  may  be  trespassed  upon,  broken  down, 
destroyed  or  taken  into  possession  under  a 
claim  of  right,  without  taking  away  the  water, 
or  preventing  its  use  in  any  other  mode  or 
place,  or  without  questioning  plaintiff's  right 
to  it,  and  plaintiff  may  have  its  action  for  the 
trespass,  or  to  recover  the  possession  of  the 
land  constituting  the  dam  and  canal,  or  their 
site;  and  the  water  may,  also,  be  diverted  and 
taken  away  without  in  any  way  disturbing  or 
interfering  with  the  dam  and  canal." 

Nev.  Co.  &  Sacramento  Canal  Co.  v.  G.  W. 

Kidd,  37  Cal.  282,  at  page  309. 

While  there  is  an  allegation  in  the  bill  that 
defendant  injured  the  banks  of  the  ditch,  which 
suggests  a  violation  of  a  right  to  the  physical  con- 
duit, it  is  clear  from  all  the  allegations  of  the  bill 
that  the  word  '* ditch"  is  employed  in  its  primary 
meaning  as  a  right  of  way  or  easement  for  con- 
ducting water  across  the  land  of  another.  This  is 
the  legal  sense  in  which  the  word  "ditch"  is  gen- 
erally  employed. 
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*'In  plaintiff's  plea  of  former  judgment  the 
allegation  is  that  it  had  been  adjudicated  that 
she  was  the  owner  of  a  'ditch  and  waterway' 
across  the  lands  of  defendant  for  the  purpose 
of  conveying  waters.  In  the  foregoing  discus- 
sion we  have  treated  this  allegation  as  meaning 
no  more  than  that  she  owned  an  easement  or 
right  to  carry  water  over  his  lands  through  a 
ditch  or  waterway,  and  such,  we  think,  is  the 
proper  construction  of  the  language  quoted." 

Hoj^  V.  Hart,  149  Cal.  722,  730. 

This  also  is  the  view  taken  by  the  learned  Mas- 
ter  (35). 

Assuming  then  that  the  right  sought  to  be  pro- 
tected by  complainant  is  an  easement  for  the  con- 
ducting of  water  across  the  lands  of  defendant 
through  a  certain  ditch  known  as  the  Nickerson 
Ditch,  in  what  manner  is  it  contended  that  the 
defendant  violated  this  right  ?  It  is  claimed,  solely, 
that  defendant  took  water  out  of  the  Nickerson 
Ditch,  viz. :  that  it  took  water  out  of  the  conduit 
through  which  complainant  exercised  its  right  of 
way  for  conducting  water.  The  complainant  merely 
contended  that  it  had  an  easement  for  conducting 
water  across  the  lands  of  the  defendant,  a  claim 
which  as  a  general  proposition  was  admitted  by 
the  defendant.  The  complainant,  however,  neither 
alleged  nor  attempted  to  prove  the  extent  of  this 
easement  right  either  in  terms  of  the  quantity  or 
in  terms  of  the  character  of  the  water  it  was 
entitled  to  conduct  across  defendant's  land.  It 
neither  alleged  nor  attempted  to  prove  that  its 
right    to    use    the    conduit,    the    Nickerson    Ditch, 
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through  which  it  exercised  its  easement,  was 
exclusive  nor  that  the  water  taken  by  defend- 
ant out  of  the  conduit  on  its  own  land  was  water 
of  the  complainant  or  water  which  it  was  entitled 
under  its  easement  right  to  carry  across  defendant 's 
land.  Complainant  stood  squarely  on  the  proposi- 
tion that  once  it  was  conceded  that  it  possessed  an 
easement  right  to  conduct  water  across  the  lands 
of  defendant,  the  defendant  had  no  right  whatever 
under  any  circumstance,  short  of  the  consent  of 
the  complainant,  or  of  a  prescriptive  right,  to  take 
any  water  out  of  the  conduit  through  which  com- 
plainant exercised  its  right,  and  this  wholly  irre- 
spective of  the  extent  or  nature  of  the  right. 

Complainant's  view  of  the  law  was  adopted  by 
the  learned  Master,  and  by  the  court,  which  over- 
ruled all  exceptions  and  objections  taken  by  the 
defendant  to  the  Master's  report.  Since  the  sound- 
ness of  this  view  goes  to  the  very  root  of  the  case 
it  is  proper  that  it  should  be  carefully  examined. 

Complainant's  position  and  that  of  the  court  is 
based  entirely  upon  one  sentence  of  Judge  Temple 
in  the  case  of  Silver  Creek  Company  v.  Hayes, 
113  Cal.  142.  That  was  an  action  brought  to  enjoin 
the  defendant  from  taking  water  from  a  certain 
canal  in  the  possession  of  the  plaintiff  and  from 
injuring  its  banks.  The  defendant  answered  and 
filed  a  cross-complaint.  The  allegations  of  the 
cross-complaint  cannot  be  ascertained  from  the 
opinion.  As  far  as  they  can  be  gathered  they 
evidently  were  to  the  effect  that  the  defendant  was 
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the  owner  of  land  riparian  to  the  creek  from  which, 
evidently,  the  plaintiff  was  taking  water  through 
its  ditch.  This,  however,  is  only  a  supposition, 
because  the  court  does  not  state  the  facts.  It  does 
not  appear  whether  the  defendant  was  taking  water 
out  of  the  ditch  on  its  own  land  or  (elsewhere; 
whether  in  fact  the  ditch  extended  over  the  land 
of  the  defendant ;  whether  the  plaintiff  had  diverted 
water  to  the  use  of  which  the  defendant  was 
entitled,  or  what  relief  was  asked  for  by  the 
cross-complaint.  In  fact  the  opinion  is  so  devoid 
of  stated  facts  that  it  is  impossible  to  intelligently 
consider  it.  In  the  course  of  his  opinion,  how- 
ever, Judge  Temple  said: 

"But  the  fact  that  defendant  had  a  superior 
right  to  the  water  flowing  in  the  creek  would 
not  justify  him  in  destroying  the  ditch  or  in 
taking  what  water  he  needed  from  the  ditch  at 
points  where  it  passed  over  or  near  his  land." 

Upon  this  statement  of  Judge  Temple  complain- 
ant rests  its  entire  case,  contending  that  where 
one  possesses  an  easement  for  conducting  water 
across  the  lands  of  another  through  a  designated 
conduit  the  mere  act  of  the  servient  owner  in 
taking  water  out  of  the  conduit  is  wrongful  and  a 
trespass.  Assuming  that  Judge  Temple's  state- 
ment goes  to  this  extent,  it  is  obvious  that  the 
statement  cannot  be  accepted  as  the  deliberate 
opinion  of  the  Supreme  Court  of  the  State  of  Cali- 
fornia upon  a  question  fully  argued  and  carefully 
considered  by  it.  The  statement  not  only  was  dicta 
of  the  most  pronounced  kind  but  was  made  upon  a 
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question  of  pleading  solely,  and  in  a  case  where, 
so  far  as  can  be  ascertained  from  the  reported 
opinion,  it  was  neither  pertinent  nor  material.  It 
is  therefore  entitled  only  to  such  weight  as  the  doc- 
trine sought  to  be  drawn  from  it  commands  as  a 
principle  of  law  or  equity. 

So  far  as  we  are  aware  there  is  no  such  thing 
known  to  the  law  as  a  general  easement  right, 
particularly  when  the  right  has  its  origin  in  an 
indefinite  grant  or  is  founded  on  prescription.  An 
easement  is  a  definite,  certain,  legal  right.  It  must 
necessarily  be  so  because  its  enjoyment  is  a  limita- 
tion upon  the  rights  of  a  servient  owner  in  his 
property,  which  would  otherwise  be  exercisable  to 
their  full  extent  as  of  course.  For  example,  one 
does  not  speak  of  a  right  of  way  generally  over 
another  man's  land  but  a  right  of  way  for  vehicles, 
or  a  right  of  way  to  drive  cattle,  or  a  right  of  way 
to  run  trains,  or  a  right  of  way  to  conduct  water, 
or  the  like,  and  a  change  from  one  use  to  another 
is  considered  by  the  law  as  the  exercise  of  a  new 
right.  More  particularly  a  right  of  way  to  conduct 
water,  with  which  we  are  here  concerned,  does  not 
mean  that  one  has  the  right  to  conduct  any  quantity 
of  water  across  the  land  of  a  servient  owner  in 
any  direction  or  on  any  portion  of  the  land  that 
he  chooses.  This  is  not  to  say  that  the  servient 
owner  may  not  by  a  grant  expressly  accord  such  a 
right  to  a  dominant  owner  if  he  so  desires,  but 
that  such  a  right  can  never  have  its  origin  in 
prescription,   or  even   in   grant   except   where   the 
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terms  of  the  grant  are  so  clear  as  to  admit  of  no 
other  construction. 

A  right  of  way  to  conduct  water  across  the  land 
of  another  is  limited  in  the  first  instance  to  a 
definite  location  or  way.  It  is  further  limited  to 
the  particular  kind  of  conduit  through  which  it  is 
exercised. 

''The  laying  of  a  pipe  on  a  new  line  or  the 
substitution  of  pipe  for  a  ditch  or  a  wooden 
conduit  or  for  a  pipe  of  a  smaller  size  was 
therefore  not  authorized  by  the  mere  fact  that 
water  had  already  been  conducted  across  the 
highway  in  another  manner." 

Colegrove  v.  Hollywood,  151  Cal.  425. 

See  also 

Weil,  Water  Rights  in  the  Western  States, 
Third  Edition,  Section  502,  pages  538 
et  seq. 

More  than  this  the  easement  is  not  only  measured 
in  terms  of  location  and  nature  and  character  of 
conduit,  but  also,  necessarily,  in  the  quantity,  or 
the  character  (or  source)  of  the  water  conducted 
through  the  conduit.  That  this  is  so  is  shown  by 
the  well  established  rule  that  a  right  which  arises 
in  prescription  cannot  extend  beyond  the  actual 
user  made  during  the  prescription  period.  For 
example,  can  one  who  has  been  conducting  for  many 
years  water  across  the  land  of  another  through  a 
ditch  of  a  capacitj^  of  one  thousand  miners'  inches, 
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claim  a  right  of  way  to  the  whole  capacity  of  the 
ditch  or  to  its  exclusive  use  where  his  maximum 
user  during  the  period  when  his  right  was  accruing 
was  one  hundred  miners'  inches?  Obviously,  to  so 
hold  would  be  according  to  the  dominant  owner  a 
right  which  he  had  never  in  fact  exercised.  This 
principle  is  well  pointed  out  in  the  case  of  Smith  v. 
Hampshire,  4  Cal.  App.,  page  8,  where  the  court 
said: 

"This  raises  the  question  whether  appellant 
could  acquire  a  prescriptive  right  to  use  and 
maintain  the  ditch  for  the  specific  purpose  of 
conveying  a  given  quantity  of  water  over 
respondent's  land,  while  respondents  at  the 
same  time  were  using  a  portion  of  the  same 
ditch  for  the  purpose  of  conveying  a  separate 
distinct  quantity  to  a  given  point  where  the 
checks  and  side  ditch  were  maintained.  We 
think  that  under  the  authorities  in  this  state 
this  question  must  be  answered  in  the  affirma- 
tive. Appellant's  ripening  prescriptive  right 
was  limited  to  his  use,  measured  by  the  quan- 
tity of  his  water  carried  through  the  ditch, 
and  if  there  was  no  hostile  interference  with 
that  use,  a  permanent  prescriptive  right  would 
accrue.  This,  the  court  found  to  be  the  fact, 
and  as  respondents  have  not  appealed,  this 
finding  must  be  taken  as  importing  absolute 
verity.  The  measure  of  appellant's  right 
being  thus  fixed,  respondents  retained  the  right 
to  their  land,  burdened  only  by  the  servitude 
growing  out  of  appellant's  easement  acquired 
by  prescription.  *  *  *  A  ditch  is  no  more 
than  a  right  of  way  for  the  passage  of  water, 
and  it  w^as  not  essential  that  the  use  of  the 
ditch,  either  by  appellants  or  respondents, 
should  be  exclusive  in  order  to  confer  the  sep- 
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arate  and  distinct  rights  found  and  awarded 
by  the  court." 

See   also 

Section  806,  Civil  Code  (Calif.)  ; 

Weil,  Water  Rights,  3rd  Ed.,  Sec.  581; 

Abbott  V.  Pond,  142  Cal.  393; 

Bashore  v.  Mooney,  4  Cal.  App.  476. 

The  same  doctrine  applies  to  an  easement  arising 
in  grant  where  the  grant  is  indefinite  or  general  in 
its  terms.  In  the  case  of  Outhank  v.  L.  S.  &  M.  S. 
R.  R.  Co.,  71  N.  Y.  195,  the  Court  of  Appeals  of 
New  York  held  that  where  a  grant  had  been 
made  in  general  terms  to  enter  upon  the  lands  of 
the  grantor  and  lay  pipe  for  the  purpose  of  con- 
ducting water  across  them,  without  specifying  the 
size  of  the  pipe,  the  right  became  fixed  by  user 
and  that  the  easement  could  not  thereafter  be  exer- 
cised in  any  other  place,  or  in  any  other  size  pipe. 
In  this  connection  the  court  said: 

'*It  is  clear  then  that  the  right  to  lay  the 
pipe  under  plaintiff's  grant  was  fixed  by  the 
act  of  the  grantee  and  the  acquiescence  of  the 
grantor  to  the  place  taken,  and  it  cannot  be 
exercised  in  any  other  place  across  plaintiff's 
land.  But  why  is  not  the  right  also  fixed  for 
the  same  reasons  as  to  the  size  of  the  pipe  and 
the  quantity  of  water  diverted?  I  can  per- 
ceive no  reason  for  confining  the  operation  of 
this  rule  to  the  mere  place  where  the  right  is 
to  be  exercised.  There  is  the  same  reason  for 
applying  it  to  the  entire  right  granted." 

In  view  of  the  principles  discussed  above,  an 
easement  for  conducting  water  across  the  lands  of 
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another  may  be  defined  as  ^'a  right  to  conduct 
water  not  to  exceed  a  certain  quantity  or  a  certain 
character,  in  a  definite  way,  and  through  a  specified 
conduit,  across  the  lands  of  another".  The  location 
of  the  way,  the  conduit  through  which  it  is  exer- 
cised, and  the  quantity  or  character  of  the  water 
to  which  the  right  attaches  are  all  elements  of  the 
easement.  If  this  be  true,  how  can  such  right  be 
defined  without  finding  and  declaring  each  con- 
stituent element?  On  what  theory  can  the  mere 
taking  by  a  servient  owner  of  water  out  of  the 
conduit  through  which  the  owner  of  the  easement 
exercises  his  right  constitute  a  violation  of  the 
easement  unless  the  water  taken  is  water  which  the 
dominant  owner  is  entitled  to  carry  across  the 
lands  of  the  servient  owner?  How  can  a  cause 
of  action  be  either  alleged  or  proven  unless  the 
right  alleged  to  have  been  violated  is  defined  and 
measured?  We  confess  to  a  total  inability  to  see 
how  the  mere  taking  of  water  by  the  servient  owner 
out  of  the  conduit  through  which  the  other  exer- 
cises its  right  can  be  a  wrong  or  a  trespass  unless 
the  easement  extends  to  the  exclusive  use  of  the 
conduit,  or  unless  the  water  taken  is  water  which 
under  the  easement  right  he  was  entitled  to  conduct 
across  the  land. 

A  mere  analysis  of  the  right  of  complainant, 
therefore,  demonstrates  that  the  principle  adopted 
by  the  learned  Master  and  the  court  is  wholly 
untenable.  This  conclusion  is  strengthened  by  two 
other  considerations  which  have  reference  particu- 
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larly  to  the  rights  of  the  servient  owner.  In  the 
first  place  water  in  an  artificial  conduit  until  it  is 
actually  severed  from  the  soil  is  real  estate.  What- 
ever may  be  the  view  in  other  jurisdictions,  and 
we  understand  that  in  a  great  many  of  them  it  is 
held  to  be  personal  property  under  such  circum- 
stances, the  Supreme  Court  of  the  State  of  Cali- 
fornia has  consistently  held  that  it  is  a  part  of  the 
land. 

Stanislaus  Co.  v.  Backman,  152  Cal.  716; 

Leavitt  v.  Lassen  Irrigation  Co.,  157  Cal.  802 ; 

Copeland  v.  Fairview  Land  Co.,  165  Cal.  148 ; 

Southern  Pacific  Co.  v.  Spring  Valley  Co., 
52  Cal.  Dec.  273;  159  Pac.  259. 
If,  therefore,  water  in  a  ditch  on  the  servient 
owner's  land  is  real  estate  the  servient  owner  as 
the  owner  of  the  fee  is  prima  facie  entitled  to  it, 
and  his  act  cannot  become  wrongful  unless  in 
some  manner  and  in  some  way  the  rights  incident 
to  his  ownership  have  been  limited  and  vested  in 
others.  How  it  can  be  shown  that  an  act  lawful 
in  itself  is  in  fact  unlawful  except  by  proving  that 
the  water  taken  by  the  servient  owner  is  water 
which  a  dominant  owner  is  entitled  to  conduct 
across  the  land  of  the  seiwient  owner,  is  not 
apparent.  Certainly,  this  cannot  be  shoAvn  by 
establishing  the  existence  of  an  easement  for  the 
passage  of  water  in  general  terms  only.  It  must 
in  addition  show  the  extent  and  nature  of  that  right. 

In   the    second   place,    it    is    a    well    established 
principle  of  law  of  easements  that  a  servient  owner 


44 


may  use  his  land,  even  that  portion  over  which 
another  claims  a  right  of  way,  in  any  manner  he 
chooses,  so  long  as  his  use  is  not  inconsistent  with 
or  in  interference  of  the  exercise  of  the  easement. 
Particularly,  and  what  is  more  to  the  point  in  this 
connection,  he  may  use  a  conduit  for  the  carriage 
of  his  own  water,  notwithstanding  the  fact  that 
another  exercises  an  easement  for  the  passage  of 
water  through  the  identical  conduit.  This  principle 
is  applied  and  very  clearly  discussed  by  the 
Supreme  Court  of  California  in  the  case  of  Hoyt 
V.  Hart,  149  Cal.,  page  722,  which  we  will  refer  to 
in  more  detail  hereafter. 

From  whatever  angle,  therefore,  the  question 
is  approached,  whether  from  the  nature  of  the 
easement  right  or  from  the  nature  of  the  rights  of 
the  servient  owner,  it  is  apparent  that  the  doctrine 
contended  for  by  the  complainant  and  accepted  by 
the  lower  court  cannot  possibly  be  maintained. 
It  is  not,  and  cannot  be  the  law,  in  view  of  the 
foregoing  principles,  that  the  mere  taking  of  water 
by  the  servient  owner  out  of  a  conduit  through 
which  an  easement  for  the  carriage  of  water  is 
exercised  is  in  itself  either  wrongful  or  a  trespass. 
The  act  of  the  servient  owner  itself  is  the  assertion 
of  a  right  incidental  to  the  ownership  of  the  soil 
and  necessarily  rightful,  unless  in  some  way  his 
rights  on  his  own  land  have  been  limited.  Can  it 
possibly  be  shown  that  his  right  is  wrongful  by 
simply  asserting  generally  that  complainant  has 
an    easement    for    conducting    water    through    the 
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conduit?  As  against  one  who  seeks  to  limit  the 
exercise  of  the  full  rights  of  his  ownership,  must 
the  servient  owner  assume  the  burden  of  proving 
his  act  is  lawful?  Must  he  assume  the  burden  of 
defining  the  complainant's  right  and  prove  the 
negative  fact  that  he  has  not  violated  it?  We  con- 
sistently and  earnestly  insisted  in  the  lower  court, 
and  we  do  now  earnestly  insist,  that  to  take  such  a 
view  is  to  violate  the  most  fundamental  principles 
of  legal  or  equitable  procedure. 

The  lower  court  not  only  adopted  this  view  in 
determining  the  burden  of  proof,  but  went  a  great 
deal  further.  It  held  not  only  that  the  burden 
was  upon  the  defendant  to  justify  its  act  but  that 
as  a  matter  of  substantive  law  and  equity  there 
was  absolutely  no  way  that  it  could  in  fact  justify 
it,  short  of  showing  that  its  act  was  done  by  the 
consent  of  plaintiff  or  that  it  had  secured  a  pre- 
scriptive right  to  use  the  ditch  on  its  own  property. 

A  brief  reference  to  some  of  the  rulings  of  the 
court  will  serve  at  once  to  emphasize  the  fallacy  of 
the  rule  adopted  and  the  hardship  and  injustice 
worked  on  the  defendant  by  its  application. 


A. 

The  Court  Erred  in  Ruling  That  Complainant  Had  Made 
Out  a  Prima  Facie  Case,  And  That  the  Burden  Was 
Upon  Defendant  to  Justify  Its  Act. 

On  the  first  day  of  the  trial  before  the  Master, 
the    parties,    for   the    purpose    of   facilitating    the 
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trial,  made  certain  admissions.  These  were  to 
the  general  effect  that  the  right  sought  to  be  pro- 
tected by  the  plaintiff  was  an  easement  for  conduct- 
ing water  across  the  lands  of  the  defendant,  a 
right  which  as  a  general  proposition  was  conceded 
by  the  defendant.  The  defendant  insisted,  however, 
that  the  complainant  must  show  something  more 
than  the  mere  existence  of  such  an  easement,  that 
he  must  prove  the  nature  and  extent  of  that  ease- 
ment, and  that  the  act  of  defendant  in  taking 
water  out  of  the  ditch  was  a  violation  of  that  right. 
There  is  no  occasion  to  refer  in  detail  to  the  record 
as  to  the  exact  admissions  and  stipulations  entered 
into  by  the  parties.  We  will  accept  the  Master's 
statement  of  their  purport.  In  the  course  of  his 
discussion  of  this  ruling  foimd  at  pages  28  to  30 
of  the  record,  he  says: 

''I  was  and  am  of  the  opinion  that  upon  the 
admissions  in  the  pleadings  and  at  the  hearing 
it  was  shown  that  plaintiff  owned  a  right  of 
way  for  water  across  defendant's  land;  that 
defendant  had  interfered  with  that  right  of 
way  by  obstructing  it  and  taking  water  out 
of  it  and  would  continue  doing  so  under  a 
claim  of  right.  This  constituted  a  trespass 
and  threat  of  continued  future  trespass  making 
a  prima  facie  case  for  the  plaintiff.  It  then 
became  incumbent,  in  my  view,  upon  the 
defendant  to  justify  the  trespass.  Defendant's 
contention  that  plaintiff  must  prove  the  quan- 
tity of  water  covered  by  his  easement  will  be 
hereafter  more  fully  discussed." 

If  we  are  correct  in  our  view  of  the  law  it  is 
obvious  that  this  ruling  of  the  master  was  erro- 
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neous.  It  was  not  only  erroneous  but  highly  preju- 
dicial to  the  defendant's  case.  The  Master  sug- 
gests that  even  if  he  were  in  error  in  making  this 
ruling  that  the  question  of  the  ultimate  burden  of 
proof  which  remained  with  the  plaintiff  was  not 
touched.  It  is  not  apparent  upon  what  issue  the 
ultimate  burden  of  proof  remained  with  the  plain- 
tiff in  view  of  the  fact  that  the  Master  held  as  a 
matter  of  substantive  law  that  the  complainant 
was  not  required  to  measure  or  define  the  right  he 
sought  to  protect  either  in  terms  of  the  quantity 
or  character  of  the  water  which  he  was  entitled  to 
conduct  across  the  defendant's  land.  Merely  to 
lay  a  foundation  for  defendant's  second  and  third 
affirmative  defenses  the  burden  was  put  upon  it 
to  limit  and  define  a  right,  the  measure  and  extent 
of  which  it  devolved  upon  the  complainant  to 
prove.  It  was  required  to  prove  the  negative  fact 
that  it  had  not  violated  a  right  which  had  not  been 
defined  or  measured.  It  is  too  apparent  for  argu- 
ment that  the  ruling  affected  a  great  deal  more 
than  the  mere  order  of  proof,  and  that  it  was  not 
and  could  not  be  cured  by  any  liberality  in  per- 
mitting defendant  to  introduce  evidence.  Any  lib- 
erality in  this  connection  may  have  remedied  in 
some  measure  the  hardship  caused  to  the  defendant 
by  being  forced,  contrary  to  all  reasonable  expecta- 
tions, to  go  forward  with  production  of  evidence, 
but  it  could  not  remedy  the  fact  that  thereby  the 
burden  was  placed  upon  it  of  proving  a  fact, 
proof   of   which   rested   primarily   upon    the   com- 
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plainant.  It  necessarily  deprived  the  defendant 
of  the  benefit  of  the  well  established  rule  that  a 
plaintiff  in  an  action  to  quiet  title  must  recover 
on  the  strength  of  his  own  title  and  not  the  weak- 
ness of  his  opponents. 

22  Cyc,  1369; 

Heney  v.  Percoli,  109  Cal.  253; 

McGrath  v.  Wallace,  116  Cal.  448. 


B. 

The  Court  Erred  in  Holding  That  the  Allegations  of  De- 
fendant's Second  Affirmative  Defense  Did  Not  Constitute 
a  Defense  to  the  Action. 

The  fundamental  principle  adopted  by  the  lower 
court  was  carried  to  its  fullest  extent  in  the  ruling 
and  conclusion  that  the  allegations  contained  in 
the  second  affirmative  defense  set  out  in  defend- 
ant's answer  did  not  constitute  a  legal  defense  to 
the  action.  As  we  have  heretofore  pointed  out,  it 
was  alleged  in  this  defense  in  substance  that  the 
defendant  was  entitled  to  the  right  to  use  five  hun- 
dred miners'  inches  of  water  flowing  in  Little  Butte 
Creek  to  be  diverted  at  the  point  commonly  known 
as  the  old  Thompson  Flat  Ditch  which  had  its 
intake  below  the  intake  of  the  Nickerson  Ditch  of 
complainant;  that  defendant  had  been  using  this 
lower  ditch  to  take  the  water  it  had  appropriated 
to  its  mine;  that  in  1906  the  plaintiff  enlarged  its 
ditch  and  diverted  from  Little  Butte  Creek  water 
to   the   use    of  which   defendant   was   entitled   by 
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its  appropriation;  that  thereupon  defendant  took 
water  out  of  complainant's  ditch  at  a  point  on 
its  own  land  sufficient  for  its  needs,  not  exceeding 
the  amount  to  which  it  was  entitled  under  its 
appropriation;  and  that  this  use  of  the  Nickerson 
Ditch  continued  from  that  time  until  the  time  of 
the  commencement  of  the  action. 

The  discussion  of  the  Master  with  reference  to 
this  defense  will  be  found  at  pages  34  to  39  of 
the  record.  In  the  course  of  that  discussion  he 
says: 

^'I  know  of  no  authority  or  no  principle  of 
law  upon  which  this  claim  of  recapture  can  be 
based.  If  in  1906  plaintiff  diverted  water 
which  should  have  been  allowed  to  flow  down 
Little  Butte  Creek  to  defendant's  dam,  defend- 
ant's remedy  was  either  an  action  for  dam- 
ages or  an  injunction  requiring  plaintiff  to 
permit  the  water  to  flow  in  Little  Butte  Creek 
to  defendant's  dam  as  theretofore.  The  water 
itself  did  not  become  the  subject  of  property, 
until  restrained  by  plaintiff's  diverting  works 
and  ditch.  When  it  passed  into  plaintiff's 
ditch  it  became  plaintiff's  private  property  to 
which  defendant  had  no  right  without  making 
compensation.  It  is  difficult  to  see  in  what 
way  the  commission  of  a  tort  by  plaintiff  would 
justify  defendant  in  committing  a  tort  against 
plaintiff  by  trespassing  upon  its  right  of  way 
and  taking  the  water  it  had  emptied.  There 
seems  no  good  reason  why  if  plaintiff  pre- 
vented the  water  reaching  defendant's  ditch, 
defendant  gained  thereby  a  right  to  have  the 
water  delivered  on  his  land  by  the  plaintiff's 
ditch  without  charge  and  without  any  burden 
of  maintenance  and  operation  of  the  ditch  to 
himself.     The  case  of  Silver  Creek  v.  Hayes, 
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above  cited,  is  an  authority  against  defendant's 
position." 

Accordingly,  the  Master  held  that  the  facts  set  out 
in  the  defense  were  wholly  immaterial  and  there- 
fore declined  to  find  as  to  the  respective  rights  of 
the  plaintiff  and  defendant  in  and  to  the  waters 
of  Little  Butte  Creek  or  to  the  Nickerson  Ditch 
(Assignments  XII,  XIX),  and  whether  the  Nicker- 
son Ditch  was  enlarged  in  1907  as  alleged,  or 
whether  the  plaintiff  diverted  into  its  ditch  any  of 
the  water  of  Little  Butte  Creek  to  which  the  defend- 
ant was  entitled  (Assignments  XVII,  XVIII). 

In  this  ruling  the  lower  court  carried  the  prin- 
ciple adopted  by  it  to  a  somewhat  startling,  even  if 
logical  conclusion.  Conceivably,  we  may  be  mis- 
taken in  the  view  that  as  a  matter  of  evidence  and 
procedure  the  burden  was  upon  the  complainant  to 
establish  and  define  his  right  and  the  violation 
thereof  by  the  defendant.  Assuming  that  we  are 
mistaken  in  this  connection,  and  that  the  burden 
of  justifying  its  act  was  upon  the  defendant,  did 
not  the  facts  alleged  show  such  a  justification? 
Whatever  may  have  been  the  extent  and  character 
of  the  easement  right  claimed  by  the  complainant, 
whether  it  was  confined  as  contended  by  the  defend- 
ant to  the  water  emptied  into  Little  Butte  Creek  by 
the  Snow  Ditch^  or  whether  it  extended  to  some 
quantity  or  portion  of  the  waters  of  Little  Butte 
Creek,  it  certainly  did  not,  nor  could  it,  extend  to 
water  to  the  use  of  which  the  defendant  was  entitled 
either  as  appropriator  or  as  riparian  owner.     Ac- 
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cordingly,  since  the  allegations  are  only  to  the  effect 
that  defendant  took  water  out  of  the  conduit  which 
had  been  diverted  from  its  use  by  the  plaintiff,  not 
exceeding  the  amount  that  it  was  entitled  to  under 
its  appropriation,  such  act  could  not  possibly  violate 
any  right  possessed  by  the  complainant.  The  ruling, 
therefore,  is  supportable  only  on  the  theory  that  the 
mere  existence  of  an  easement  to  conduct  water 
across  the  lands  of  another  through  a  designated 
conduit  absolutely  precludes  the  servient  owner 
from  taking  any  water  out  of  that  conduit  irre- 
spective of  the  extent  of  the  easement  right.  This 
position,  as  we  have  heretofore  pointed  out  in  detail, 
cannot  be  maintained. 

If  it  were  assumed,  in  any  possible  view  of  the 
case,  that  the  doctrine  adopted  by  the  court  would 
under  any  circumstances,  be  acceptable  to  a  court 
of  law,  can  it  possibly  be  invoked  in  a  court  of 
equity  by  a  wrongdoer  to  sanction  and  perpetuate 
its  wrong?  Wliy  should  the  defendant  be  required 
to  go  to  the  expense  and  delay  of  an  action  to  enjoin 
the  complainant  from  diverting  water  to  the  use 
of  which  it  is  entitled,  when  its  remedy,  one  that 
can  be  availed  of  forthwith  and  without  any  breach 
of  peace,  lies  immediately  at  its  hand?  Even  the 
common  law  approved  of  self  remedy  where  that 
could  be  aA^ailed  of  without  breach  of  peace  or  tres- 
pass. Among  such  remedies  by  the  mere  act  of  the 
party,  Blackstone  enumerates  self-defense,  recap- 
tion or   reprisal,   re-entry   of   land,    abatement   of 
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nuisances,  and  distress  for  rent.    With  reference  to 
recaption  or  reprisal  particularly  he  says : 

'' Recaption  or  reprisal  is  another  species  of 
remedy  by  the  mere  act  of  the  part}^  injured. 
This  happens  when  one  party  hath  deprived 
another  of  his  property  in  goods  or  chattels 
personal,  or  wrongfully  detains  one 's  wife,  child 
or  servant,  in  which  case  the  owner  of  the  goods, 
and  the  husband,  parent  or  master  may  law- 
fully claim  and  retake  them  wherever  he 
happens  to  find  them  so  that  it  be  not  in  a 
riotous  manner  or  attended  with  a  breach  of 
peace.  If  therefore  he  can  so  contrive  it  as 
to  regain  possession  of  his  property  without 
force  the  law  favors  and  will  justify  the 
proceeding. ' ' 

Blackstone,  Book  3,  page  5. 

If  this  is  the  view  of  the  common  law  with  ref- 
erence to  goods  and  chattels,  how  much  more  should 
it  be  favored  by  a  court  of  equity  under  the  circum- 
stances disclosed  by  the  allegations  of  defendant's 
answer.  Water  may  not  be  goods  and  chattels  in 
a  legal  or  technical  sense,  but  the  right  to  the  use 
of  water  is  as  valuable  and  entitled  to  as  much  pro- 
tection as  a  right  to  goods.  No  good  reason  appears 
why  equity  should  not  favor  a  self-remedy  with 
reference  to  rights  to  water  as  much  as  to  other 
property  rights. 

With  all  due  respect  to  the  Master  and  the  lower 
court,  we  submit  that  the  reasons  recited  for  hold- 
ing that  the  act  of  defendant  even  under  these  cir- 
cumstances is  wrongful  is  neither  persuasive  nor 
convincing.    It  is  true,  of  course,  that  if  complain- 
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ant  diverted  out  of  Little  Butte  Creek  water  to  the 
use  of  whicli  defendant  was  entitled  under  its  appro- 
priation it  had  a  remedy  by  action  for  damages  or 
for  an  injunction.  This  circumstance,  however,  in 
itself  is  no  reason  for  precluding  defendant  from 
availing  itself  of  a  self  remedy  immediately  avail- 
able, to  which  on  elementary  principles  of  equity  it 
w^as  entitled  to  resort. 

The  suggestion  that  water  is  not  the  subject  of 
property  until  actually  taken  into  possession,  and 
that  when  it  was  taken  into  possession  by  complain- 
ant's ditch  it  became  complainant's  private  prop- 
erty, is  misleading  and  has  no  bearing  on  the  funda- 
mental equities  involved.  It  may  be  true  that  water 
flowing  in  a  stream  does  not  become  private  prop- 
erty until  taken  into  possession,  but  it  does  not 
follow  that  when  it  is  taken  into  possession  in  vio- 
lation of  the  rights  of  others  that  it  thereby  becomes 
private  property  in  the  sense  that  the  one  entitled 
to  its  use  is  precluded  from  retaking  it  where  he  can 
do  so  without  trespass  or  without  a  breach  of  peace 
(see  Stanislaus  Co.  v.  Backman,  152  Cal.  716). 
Furthermore,  such  a  conclusion  wholly  ignores  the 
California  doctrine  that  water  mitil  it  is  absolutely 
severed  from  the  soil  is  a  part  of  the  realty.  When 
the  one  who  has  diverted  water  to  the  use  of  which 
another  is  entitled,  deliberately  conducts  and  brings 
that  water  onto  the  land  of  the  one  whose  rights 
have  been  violated,  it  necessarily  becomes  his 
property  as  much  as  if  another  had  without  right 
erected  improvements  of  buildings  on  his  property. 
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The  suggestions  of  the  Master,  therefore,  are  not 
pertinent  to  nor  determinative  of  the  question 
involved. 

It  was  not  the  contention  of  the  defendant,  as 
intimated  in  the  last  sentence  but  one  of  the  above 
quotation  from  the  opinion  of  the  Master,  that  it 
gained  a  right  to  have  the  water  delivered  on  its 
land  by  the  complainant's  ditch  by  reason  of  the 
fact  that  complainant  had  prevented  the  water 
reaching  defendant's  ditch.  It  contended  only  that 
if  the  com.plainant  actually  diverted  water  to  the 
use  of  which  defendant  was  entitled  and  thereafter 
brought  it  across  its  property  in  a  conduit,  it  was 
entitled  to  take  it  on  its  land  while  the  complainant 
was  actually  so  diverting  the  water  and  tvhile  the 
water  was  crossing  defendant's  property.  The  fur- 
ther suggestion  that  defendant  would  be  thus  avail- 
ing itself  of  the  use  of  complainant's  ditch  without 
charge  and  without  any  burden  of  the  maintenance 
of  the  ditch  to  itself  has  no  bearing  upon  the  funda- 
mental principles  involved.  If  in  any  possible  view 
of  the  case  the  complainant  after  violating  the 
rights  of  the  defendant  and  while  it  is  actually  con- 
tinuing the  wrong  can  require  contribution  to  the 
upkeep  of  the  ditch,  its  rights  in  this  connection 
can  adequately  be  secured  to  it  by  the  decree. 

We  earnestly  submit  that  the  ruling  of  the  court 
on  this  defense  cannot  be  supported  on  any  legal 
rule  and  certainly  on  no  principle  of  equity. 
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C. 


The  Court  Erred  in  Holding  and  Concluding  That  the 
Third  Affirmative  Defense  of  the  Defendant  Was  In- 
valid in  Law. 

In  its  third  affirmative  defense  the  defendant 
alleged  that  it  had  at  no  time  used  the  Nickerson 
Ditch  in  any  manner  inconsistent  with  the  enjoy- 
ment by  complainant  of  any  easement  right  it  may 
have  had  to  conduct  water  through  it.  Defendant 
contended  that  if  the  burden  was  upon  it  to  justif}^ 
its  act,  and  if  it  could  not  be  justified  on  the  broad 
principles  of  equity,  it  could  at  least  be  justified 
on  one  well  established  principle  pertaining  to  the 
law  of  easements. 

It  is  a  principle  so  well  established  as  to  require 

no  citations  of  authority  that  a  servient  owner  may 

use  land  over  which  a  right  of  way  is  exercised 

in  any  manner  which  does  not  materially  impair  or 

unreasonably  interfere  with  the  enjoyment  of  the 

easement  right  (14  Cyc.  1208  and  cases  cited).     In 

considering  this  defense  the  learned  Master  in  his 

report  says: 

' '  The  third  defense  in  effect  is,  that  defendant 
is  justified  in  taking  water  from  plaintiff  *s 
ditch  provided  such  use  is  not  'inconsistent  with 
the  enjoyment  of  said  easement  possessed  by 
plaintiff '.  Defendant 's  position  is  that  plaintiff 
must  prove  in  definite  measure  the  amount  of 
water  which  it  has  an  easement  to  conduct  over 
defendant's  land.  Defendant's  position  must 
be  that  if  there  is  in  the  ditch  any  water  over 
and  above  this  amount  defendant  may  take  it 
out    without    compensation.      If    such    a    rule 
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prevailed  ditch  owners  would  be  constantly 
harassed  by  servient  owners  taking  water  from 
their  ditches  under  claim  of  right,  and  putting 
them  upon  proof  of  the  quantity  which  they 
were  entitled  to  conduct.  Since  the  amount  of 
water  passing  through  a  ditch  differs  as  be- 
tween seasons,  and  often  between  hours  of  the 
same  day,  the  practical  injustice  of  such  a  doc- 
trine seems  obvious.  In  fairness  to  defendant, 
however,  it  must  be  stated  that  its  position  in 
this  case  does  not  go  thus  far.  Its  position  is 
that  where  it  has  the  right  to  divert  water  from 
a  stream  and  this  right  has  been  destroyed  by 
the  action  of  the  upper  ditch  owner  it  may  use 
the  upper  ditch  jointly  for  the  passage  of  its 
water  with  the  water  of  the  upper  ow^ner,  on 
the  theory  that  such  owner  will  get  only  the 
water  to  which  he  was  rightfully  entitled." 

It  may  be  noted  in  passing  that  the  Master's  sug- 
gestion that  if  the  complainant  was  required  to 
measure  his  easement  right  and  define  the  amount 
of  water  which  it  has  an  easement  to  conduct  over 
defendant's  land,  ditch  owners  would  be  constantly 
harassed  by  servient  owners  taking  water  from  their 
ditches  under  claim  of  right  and  putting  them  upon 
proof  of  the  quantity  which  they  were  entitled  to 
conduct,  is  of  no  materiality.  The  same  reasoning 
is  equally  applicable  to  cases  of  controversy  be- 
tween riparian  owners  and  appropriators,  and  be- 
tween appropriators  of  the  waters  of  a  stream,  and 
overlooks  the  obvious  answer  that  as  soon  as  a 
right  is  infringed  an  action  lies  to  quiet  title  and 
admeasure  the  right  and  to  secure  a  declaratory 
injunction.  .  Furthermore,  it  ignores  the  fact  that 
the  right  claimed  is  a  limitation  on  the  right  of 
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ownership  of  the  owner  of  the  fee,  and,  therefore, 
if  there  is  any  equity  in  the  situation  it  is  in  favor 
of  the  owner  of  the  fee  rather  than  the  ditch  owner. 

Defendant's  position  in  this  defense  is  primarily 
based  upon  the  decision  of  the  Supreme  Court  of 
the  State  of  California  in  the  case  of  Hoyt  v.  Hart, 
149  Cal.  722.  That  was  an  action  brought  by  the 
plaintiff  for  an  injunction  to  restrain  the  defendant 
from  interfering  with  the  flow  of  waters  claimed 
by  the  plaintiff  in  a  certain  ditch  on  defendant's 
land.  It  appears  from  the  facts  recited  in  the 
opinion  that  the  plaintiff  and  defendant  were 
owners  of  adjoining  tracts  of  land  in  Siskiyou 
County,  plaintiff's  holding  lying  to  the  west  of 
defendant's;  that  on  the  easterly  side  of  defend- 
ant's land  there  was  an  irrigation  ditch  and  that 
each  claimed  an  interest  in  the  waters  flowing  there- 
in. Plaintiff  alleged  that  it  was  the  owner  of  two 
hundred  inches  of  the  waters  flowing  in  the  ditch 
and  that  it  had  a  prescriptive  right  to  have  these 
waters  conducted  through  the  ditch  over  the  land 
of  the  defendant.  The  defendant  in  its  answer 
denied  that  the  plaintiff  had  any  interest  in  the 
waters  of  the  ditch  other  than  one-eighth,  and  that 
she  had  never  received  her  measure  of  the  water 
through  any  defined  channel  or  water  course  over 
the  defendant's  land.  In  a  cross-complaint  the 
defendant  asked  that  the  respective  rights  in  the 
waters  of  the  ditch  be  determined  and  that  the 
plaintiff  be  required  to  conduct  her  waters  by  a 
route  to  be  designated  by  the  court  outside  of  de- 
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fendant's  irrigated  premises.  In  her  answer  to  this 
cross-complaint  plaintiff  set  out  a  prior  judgment 
by  which  it  was  determined  that  the  plaintiff  was 
the  owner  of  a  ditch  and  water  way  across  the 
lands  of  the  defendant  for  the  purpose  of  convey- 
ing her  waters. 

The  court  found  that  the  plaintiff  owned  an  un- 
divided one-eighth  interest  of  the  waters  flowing  in 
the  ditch,  which  undivided  one-eighth  at  no  time 
exceeded  seventy-five  inches ;  that  she  had  conducted 
it  for  many  years  through  the  ditch  over  defend- 
ant's land  in  a  described  course.  The  decree  found 
that  the  plaintiff  had  an  easement  over  the  premises 
of  the  defendant  as  described  in  the  findings;  de- 
clared that  the  defendant  had  the  right  to  conduct 
his  waters  through  the  ditch  jointly  with  plaintiff 
and  enjoined  the  defendant  "from  in  any  way  or 
manner  interfering  with  or  diminishing  the  flow 
of  water  to  which  the  plaintiff,  Elizabeth  Hoyt,  is 
at  any  time  entitled  to  have  received  as  her  pro- 
portionate share  of  the  waters  of  said  Burgess 
Ditch",  and  permitted  the  defendant  to  use  the  ditch 
jointly  with  plaintiff  provided,  however,  that  he  at 
no  time  prevent  the  one-eighth  of  said  Burgess 
Ditch  from  flowing  through  said  ditch.  The  plain- 
tiff appealed  from  this  judgment  contending  that 
the  decree  in  authorizing  the  defendant  to  use  the 
ditch  running  over  his  land  in  common  with  the 
plaintiff  deprived  the  plaintiff  of  the  fixed  and 
definite  easement  claimed  by  her.  Concerning  this 
claim  the  Supreme  Court  said: 


59 


"The  appellant's  principal  objection  is 
directed  against  the  provisions  of  the  decree 
which  declare  her  right  to  an  easement  across 
defendant's  land.  It  is  claimed  that  the  decree, 
in  authorizing  the  defendant  to  use  the  ditches 
running  over  his  land  in  common  with  the 
plaintiff,  deprives  the  plaintiff  of  the  fixed  and 
definite  easement  claimed  hy  her.  But  we  fail 
to  see  that  these  provisions  of  the  decree  fall 
short  in  any  degree  of  securing  to  the  appellant 
her  full  rights.  It  having  been  found  that  the 
water  to  which  she  is  entitled  is  only  one-eighth 
of  that  flowing  in  the  Burgess  ditch,  and  that 
this  one-eighth  at  no  time  exceeds  seventy-five 
inches,  she  is  awarded  by  the  decree  a  right  to 
carry  her  share  of  the  water  over  the  defend- 
ant's land  through  the  ditches  and  waterways 
in  which  she  has  claimed  a  right  to  carry  it. 
It  is  true  that  defendant  is  also  permitted  to 
use  these  waterways,  but  his  use  can  never, 
under  the  terms  of  the  decree,  infringe  upon 
her  rights.  He  is  restrained  from  reducing 
these  ditches  so  that  their  carrying  capacity 
will  be  less  than  seventy-five  inches,  or  from 
diminishing  the  flow  of  waters  to  which  plain- 
tiff is  entitled,  and  his  right  to  use  the  ditches 
is  expressly  made  subject  to  the  proviso  that  he 
at  no  time  prevents  plaintiff's  one-eighth  of  the 
waters  of  the  Burgess  ditch  from  flowing 
through  the  connecting  ditches.  There  is  no 
inconsistency  between  the  portion  of  the  decree 
declaring  that  plaintiff  has  an  easement  in 
these  ditches  and  that  portion  which  grants  to 
defendant  the  right  to  use  the  ditches  jointly 
with  plaintiff  for  the  purpose  of  carrying  his 
waters.  The  easement  is  a  right  to  use  the 
lands  of  the  defendant  for  conducting  her 
waters  to  her  lands.  It  can  co-exist  with  a 
right  in  the  defendant  or  any  one  else  to  use  the 
same  waterways,  so  long  as  such  use  does  not 
restrict  or  interfere  with  the  right  owned  by 
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the  plaintiff.  It  would  not  be  claimed  that 
merely  because  A  has  a  right  of  way  over  B's 
land,  B  cannot  under  any  circumstances  use  the 
portion  of  his  land  affected  by  the  easement  in 
a  manner  which  does  not  infringe  upon  the 
exercise  of  such  easement.  It  is  well  settled, 
as  a  general  proposition,  that  the  owner  of  the 
servient  estate  may  use  his  property  in  any 
manner  and  for  any  purpose  consistent  with 
the  enjoyment  of  the  easement.  'Thus  in  a 
case  of  a  way  the  owner  of  the  servient  estate 
may  use  the  land  over  which  it  passes  in  any 
manner  which  does  not  materially  impair  or 
unreasonably  interfere  with  its  use  as  a  way. 
He  may  himself  use  it  as  a  way  *  *  *  unless 
the  rights  of  the  owner  of  the  easement  are 
exclusive'  (14  Cyc.  1208,  and  cases  cited).  In 
the  case  at  bar  there  is  no  allegation  that  the 
plaintiff's  right  was  exclusive." 

With  reference  to  the  plea  of  a  prior  judgment 

set  out  by  plaintiff  in  answer  to  the  cross-complaint 

of  the  defendant,  the  court  said: 

"Plaintiff  relied  upon  this  judgment  merely 
for  the  purpose  of  establishing  her  right  to  an 
easement  for  conveying  her  water  across  de- 
fendant's land.  She  has  been  awarded  the  ease- 
ment claimed,  and  would  be  entitled  to  no 
greater  rights  if  the  court  had  expressly  found 
that  such  easement  had  been  established  in 
her  favor  by  a  prior  judgment.  As  we  have 
seen,  plaintiff's  ownership  of  an  easement  over 
defendant's  land  is  in  no  degree  inconsistent 
with  the  use  by  defendant  of  the  servient  tene- 
ment, so  long  as  such  use  is  subordinate  to  the 
easement  and  does  not  restrict  or  limit  its 
exercise.  The  former  judgment  declaring  plain- 
tiff's title  to  such  easement  did  not  purport  to 
determine  whether  or  not  defendant  had  a  right 
to  use  the  ditches.     It  merely  determined  that 
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plaintiff  had  a  certain  right  in  them.  The  right 
is  secured  to  her  by  the  present  decree.  A  find- 
ing that  the  former  judgment  was  in  force 
would  not  have  entitled  her  to  any  greater 
relief  than  she  received.  The  absence  of  such 
finding  cannot  therefore  affect  the  judgment 
now  complained  of.  (Gould  v.  Adams,  108  Cal. 
365,  41  Pac.  408;  Blocliman  v.  Spreckels,  135 
Cal.  662,  67  Pac.  1060.)  In  plaintiff's  plea  of 
former  judgment  the  allegation  is  that  it  had 
been  adjudicated  that  she  was  the  owner  of  a 
'ditch  and  waterway'  across  the  lands  of  de- 
fendant for  the  purpose  of  conveying  waters. 
In  the  foregoing  discussion  we  have  treated 
this  allegation  as  meaning  no  more  than  that 
she  owned  an  easement  or  right  to  carry  waters 
over  his  lands  through  a  ditch  or  waterway,  and 
such  we  think  is  the  proper  construction  of  the 
language  quoted." 

A  careful  reading  of  this  decision,  apart  from  its 
pertinency  to  the  third  defense,  demonstrates  the 
soundness  of  defendant's  position  on  the  general 
principles  applicable  to  this  controversy.  The 
Supreme  Court  of  California  in  this  decision  most 
certainly  holds  that  an  easement  for  the  conducting 
of  water  across  the  lands  of  another  in  a  certain 
conduit  is  a  definite,  measurable  right.  The  po- 
sition of  the  complainant  and  of  the  lower  court 
that  the  mere  existence  of  an  easement  right,  irre- 
spective of  its  character  or  extent,  precludes  the 
servient  owner  from  taking  any  water  out  of  the 
conduit  through  which  it  is  exercised,  is  absolutely 
inconsistent  with  the  doctrine  announced  in  this 
case.  How,  possibly,  can  a  servient  owner  use  a 
ditch  across  his  land  for  conducting  his  own  water, 
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providing  it  does  not  interfere  with  the  exercise  of 
the  easement  right,  if  by  the  mere  taking  of  water 
out  of  the  ditch  on  his  own  land  he  commits  a 
trespass ! 

In  commenting  on  this  decision  the  learned  Master 

says : 

'^  Judge  Sloss  in  writing  the  opinion,  and  the 
Supreme  Court  in  adopting  it,  did  not  contend, 
and  certainly  did  not  mean  to  be  understood  as 
saying  if  defendant  here  had  no  joint  right  in 
the  easement  he  could  nevertheless  use  it 
jointly  with  plaintiff  without  bearing  any  of 
the  expense." 

It  is  not  entirely  clear  just  what  is  meant  by 
this  language.  If  the  servient  owner  has  the  right 
to  use  the  ditch  for  the  purpose  of  carrying  his  own 
water,  providing  it  does  not  interfere  with  the 
easement  of  the  complainant,  his  mere  exercise  of 
that  right  gives  rise  to  a  joint  use  of  the  ditch. 
The  only  other  meaning  of  which  the  statement  is 
susceptible  is  that  before  a  servient  owner  can 
use  a  conduit  through  which  another  exercises  an 
easement  he  must  show  that  some  of  the  water  flow- 
ing in  said  ditch  belongs  to  him.  It  cannot  be 
assumed,  however,  that  this  is  meant  since  the 
Master  concludes  that  the  respective  rights  of  the 
waters  in  Little  Butte  Creek  and  of  the  waters 
flowing  in  the  ditch  are  immaterial.  The  exact 
grounds  of  distinction  are  not  therefore  apparent. 

The  Master,  further  commenting  upon  the  case 
with  particular  reference  to  the  present  controversy, 
says : 
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''And,  furthermore,  if  the  case  cited  is  to  be 
considered  as  authority  for  the  proposition  that 
defendant  may  use  plaintiif  's  land  ditch  for  the 
passage  of  defendant's  water,  provided  room 
enough  is  left  for  the  passage  of  plaintiff's 
water,  it  must  necessarily  be  limited  in  its 
operation  to  that  portion  of  the  ditch  on 
defendant's  land.  Here,  however,  the  defend- 
ant claims  the  right  to  run  the  water  which 
it  claims  not  only  through  the  plaintiff's  ditch 
in  defendant's  land,  but  through  the  upper 
portion  of  plaintiff's  ditch  between  the  intake 
and  defendant's  land,  which  runs  over  land  not 
owned  by  defendant  at  all.     *     *     * 

"None  of  the  cases  cited  therefore  seem  to 
justify  defendant  in  its  claim  of  right  to  divert 
this  water  through  plaintiff's  ditch  and  to  take 
it  out  as  it  passes  its  land.  Nor  do  they  imply 
the  corollary  proposition  that  the  owner  of  a 
right  of  way  for  water  must  in  a  suit  to  pre- 
vent trespass  upon  it  prove  his  right  to  the 
water  itself,  or  must  measure  the  extent  of  his 
right  of  way  in  inches  as  against  a  trespasser." 

The  defendant  did  not,  and  does  not  claim,  that 
it  had  the  right  to  itself  change  the  point  of  diver- 
sion from  the  head  dam  of  its  ditch  on  Little  Butte 
Creek  to  the  intake  of  the  Nickerson  Ditch  and 
carry  its  water  through  the  Nickerson  Ditch  over 
the  lands  not  owned  by  it  and  on  to  its  own  land, 
under  the  doctrine  of  the  Hoyt  case  or  upon  any 
other  principle.  It  contended  merely  that  when 
the  complainant  diverted  the  water  to  the  use  of 
which  it  was  entitled  flowing  in  Little  Butte  Creek 
into  the  Nickerson  Ditch,  and  in  violation  of  the 
rights  of  defendant  conducted  the  water  through  its 
ditch  across  the  lands  of  others  and  from  thence  to 
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the  lands  of  defendant,  defendant  was  entitled  to 
adopt  the  act  of  the  complainant  as  its  own  act  done 
with  the  acquiescence  and  the  consent  of  the  com- 
plainant, and  under  these  circumstances  to  justify 
its  act  on  the  doctrine  of  the  Hoyt  case.  Defend- 
ant's position  extends  no  further  than  that  it  could 
take  the  water  out  of  a  ditch  on  its  land  so  long  and 
while  the  complainant  was  actually  diverting  it  and 
taking  it  across  its  land.  It  claimed  no  right  to  do 
so  if  the  complainant  ceased  diverting  the  water 
into  the  ditch. 

We  submit  that  on  elementary  equitable  prin- 
ciples the  complainant  is  in  no  position  to  urge  that 
the  doctrine  of  the  Hoyt  case  is  inapplicable  because 
the  ditch  from  its  intake  to  the  Bader  spillway 
does  not  extend  entirely  over  the  lands  of  defendant. 


D. 

The  Court  Erred  in  Failing  to  Find  in  the  Decree  the  Nature 
And  Extent  of  Complainant's  Right. 

As  we  have  heretofore  pointed  out,  the  court  in 
its  decree  found  that  the  complainant  was  'Hhe 
owner  of  that  certain  ditch  situated  in  the  County 
of  Butte,  State  of  California,  known  as  the  ''Nick- 
erson  Ditch";  that  defendant  had  no  right,  title  or 
mterest  in  or  to  said  "Nickerson  Ditch"  or  any  part 
thereof,  nor  any  right  to  enter  upon  said  "ditch" 
nor  interfere  theremth,  nor  disturb  complainant's 
possession  thereof,  nor  any  right  (excepting  upon 
obtaining  complainant's  permission  and  paying  the 
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legal  rates  therefor)  to  divert  or  take  any  of  the 
water  which  now  is,  or  may  hereafter  be,  in  said 
** ditch",  and  that  a  writ  of  permanent  injunction 
issue  against  said  defendant  enjoining  and  restrain- 
ing it  from  in  any  form  or  manner,  directly  or  in- 
directly, asserting  any  right,  title,  interest  or  claim 
in  or  to  said  ''ditch",  or  any  part  thereof,  or  from 
entering  upon  or  in  any  way  interfering  with  said 
** ditch"  or  an}^  part  thereof,  etc.,  or  from  diverting 
or  taking,  or  causing  to  be  taken  or  diverted,  any 
of  the  water  which  now  is,  or  may  hereafter  be,  in 
said  ditch. 

So  far  as  this  decree  finds  that  the  complainant 
is  the  owner  of  the  Mckerson  Ditch,  and  that 
defendant  has  no  right,  title  or  interest  therein,  it 
is  perhaps  without  great  prejudice  to  the  defendant. 
As  was  pointed  out  in  the  Hoyt  case,  a  decree  or 
finding  in  this  language  means  no  more  than  that 
complainant  owns  an  easement  or  right  to  carry 
water  over  defendant's  land  through  a  ditch  or 
water  way.  But  the  decree  goes  a  great  deal  further 
than  this.  It  enjoins  the  defendant,  among  other 
things,  from  diverting  or  taking,  or  causing  to  be 
diverted  or  taken,  water  out  of  the  ditch,  in  any 
circumstances,  except  upon  payment  of  compensa- 
tion to  the  complainant  at  the  usual  rates.  This  is 
tantamount  to  a  decree  that  complainant's  easement 
extends  to  the  full  capacity  of  the  conduit  and  that 
it  is  entitled  to  its  exclusive  use. 

It  is  defendant's  contention  that  if  it  is  wholly 
mistaken  in  its  view  as  to  the  law,  and  if  the  second 
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and  tliird  affirmative  defense  of  defendant's  answer 
do  not  constitute  a  defense  to  the  action  or  were  not 
substantiated  by  the  facts  adduced  in  evidence, 
nevertheless  the  decree  in  its  present  form  cannot 
be  sustained. 

If  the  mere  exercise  of  an  easement  right  across 
the  land  of  the  servient  owner  through  a  designated 
conduit  precludes  the  servient  owner  from  taking 
water  out  of  the  ditch  under  any  circumstances, 
short  of  the  consent  of  the  proprietor  of  the  ease- 
ment or  of  a  prescriptive  right  so  to  do,  then  a 
decree  finding  simply  that  complainant  has  an  ease- 
ment right,  without  fixing  or  measuring  it,  would 
justify  the  issuing  of  an  injunction  preventing  the 
diversion  of  the  water.  This  proposition,  as  we 
have  endeavored  to  point  out  cannot  be  maintained. 

The  only  other  theory  upon  which  the  decree  can 
be  supported  is  that  the  complainant's  easement 
right  extends  to  the  full  capacity  of  the  ditch  and 
to  its  exclusive  use.  Apart  from  the  fact  that  it  is 
obvious  that  the  court  neither  found  nor  determined 
this  fact,  but  on  the  contrary  based  its  decree  on 
the  assumed  doctrine  of  the  Silver  Creek  case,  there 
was  neither  allegation  nor  proof  that  complainant's 
right  extended  to  the  full  capacity  of  the  ditch  or 
that  it  was  entitled  to  its  exclusive  use. 

We  submit  that  in  an  action  to  quiet  title  to  an 
easement  and  to  enjoin  the  act  of  a  servient  owner 
which,  it  is  alleged,  interferes  and  obstructs  the 
enjoyment  of  the  easement  right,  the  decree  must 
fix  and  determine  the  right ;  and  that  in  the  absence 
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of  such  a  finding  a  judgment  shows  no  possible 
foundation  for  an  injunction  preventing  the  owner 
of  the  land  from  using  the  conduit  through  which 
the  easement  is  exercised.  As  the  decree  stands,  the 
court,  without  any  allegation  or  proof  of  the  nature 
or  extent  of  complainant's  right,  and  without  find- 
ing or  decreeing  that  it  extends  to  the  full  capacity 
of  the  ditch,  or  its  use  of  the  ditch  is  exclusive,  and 
without  so  much  as  determining  and  describing  the 
ditch  by  dimensions  or  course,  deprives  defendant 
of  any  possible  use  that  it  might  make  of  the  ditch. 
This,  in  effect,  is  depriving  defendant  of  its  prop- 
erty without  due  process  and  without  compensation. 


11. 

THE  COURT  ERRED  m  HOLDING  AND  CONCLUDING  THAT 
DEFENDANT  DID  NOT  HAVE  A  PRESCRIPTIVE  RIGHT  TO 
USE  THE  NICKERSON  DITCH  AND  TAKE  WATER  THERE- 
FROM. 

By  its  sixth  affirmative  defense,  defendant  set 
forth  that  it  had  secured  a  prescriptive  right  to  use 
the  Nickerson  Ditch  and  to  take  water  therefrom. 
It  was  defendant's  contention  that  if  the  burden 
was  upon  it  to  justify  its  acts  in  taking  water,  and 
if  those  acts  could  not  be  justified  on  any  other  legal 
or  equitable  principle,  that  at  any  rate  it  had  been 
in  the  quiet,  open  and  continuous  possession  of  the 
right  to  conduct  its  water  through  the  ditch  and 
to  take  water  from  the  ditch,  holding  and  claiming 
said  right  adversely  to  all  persons  under  a  claim 
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of  legal  right  for  more  than  five  years  before  the 
commencement  of  the  action  and  accordingly  had 
secured  a  prescriptive  right  so  to  do. 

The  discussion  of  this  defense  is  contained  in  the 
report  of  the  learned  Master  at  pages  57  to  60  of 
the  transcript.  He  finds  that  the  user  of  the  de- 
fendant of  the  water  out  of  the  Nickerson  Ditch  was 
open,  continuous  and  adverse  after  1909,  but  finds 
and  concludes  that  prior  to  that  date,  viz.,  during 
the  period  from  190'6  to  1909,  (1)  the  water  was 
taken  only  occasionally  and  not  in  the  manner  to 
raise  a  foundation  for  prescription  and  (2)  the 
use  was  not  open,  but  on  the  contrary,  surreptitious 
and  without  the  knowledge  of  complainant.  He 
further  finds  that  (3)  in  any  event  the  user  was 
several  times  interrupted  by  the  complainant  even 
subsequent  to  the  year  1909.  Each  of  these  findings 
and  conclusions  (for  they  are  as  much  conclusions 
of  law  as  findings  of  fact)  were  excepted  to  by 
defendant  and  have  been  here  assigned  as  errors 
(supra). 

1.  We  have  carefully  re-read  the  record  in  this 
case  and  we  submit  that  there  is  no  substantial  con- 
flict of  testimony  on  the  fact  that  commencing  with 
1906,  at  which  date  the  defendant  contended  the 
complainant  diverted  the  water  out  of  Little  Butte 
Creek,  it  used  the  water  from  the  Nickerson  Ditch 
continuously  as  its  needs  required.  Mr.  Mowry,  the 
superintendent  and  manager  of  defendant  company, 
testified  that  he  has  been  using  water  at  the  mine 
continuously  since  that  date  and  has  made  no  pay- 
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ments  whatever  to  complainant;  that  he  has  used 
the  water  in  washing  for  two  or  three  hours  every 
day  when  working,  and  when  not  washing,  has  used 
the  water  to  run  through  the  flume,  clean  out  the 
debris,  and  keep  the  sluices  tight  (137,  138). 
W.  C.  Bader,  a  witness  produced  by  defendant,  tes- 
tified that  he  worked  at  the  defendant's  mine  off 
and  on  since  the  year  1901  or  2,  up  to  within  four 
or  five  months  prior  to  the  date  of  the  trial,  both 
summer  and  winter ;  that  during  all  the  time  he  was 
thus  working,  the  defendant  secured  its  water  out 
of  the  Nickerson  Ditch;  that  while  he  was  working 
at  the  mine  it  was  his  special  duty  to  turn  the  water 
on  in  the  morning  from  the  ditch  when  he  went  to 
work  and  to  turn  it  off  at  night  (333).  The  witness 
E.  H.  Bickford  testified  that  he  worked  on  the 
Nickerson  Ditch  for  complainant  company  in  the 
years  1908  and  1909 ;  that  at  that  time  the  defendant 
company  took  water  out  of  the  Nickerson  Ditch  to 
the  Bader  Mine,  and  that  he  notified  Mr.  Durbrow, 
the  superintendent  of  defendant  company,  of  that 
fact  (368,  381).  The  witness  C.  W.  Bader,  pro- 
duced by  complainant,  testified  that  he  had  been 
working  at  defendant's  mine  since  the  year  1900, 
or  thereabouts,  and  that  since  the  year  1906  water 
had  been  used  continuously  at  the  Bader  Mine  out 
of  the  Nickerson  Ditch  (241  to  246). 

In  addition  to  the  foregoing  direct  evidence  of 
the  user  of  the  water  at  the  Bader  Mine  from  the 
years  1906  to  1909  defendant  put  in  evidence  its 
pay-rolls,  pay-checks,  etc.  (Exhibit  342-350),  which 
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showed  that  the  Bader  Mine  had  been  operated 
practically  continuously  from  February,  1906,  to 
December,  1912,  employing  all  the  way  from  three 
to  eight  men.  It  is  without  controversy  that  after 
1906  defendant's  ditch,  heading  in  Little  Butte 
Creek,  fell  into  decay,  and  that  the  only  source 
from  which  water  could  be  procured  for  the  opera- 
tion of  the  mine  was  from  the  Nickerson  Ditch. 
This  fact,  in  connection  with  the  fact  that  the  mine 
w^as  a  placer  mine  and  could  not  be  operated  with- 
out water,  is  a  silent,  though  eloquent,  corrobora- 
tion of  the  testimony  of  the  witnesses. 

The  Master  evidently  reaches  his  conclusion  that 
the  user  was  not  continuous  solely  on  the  testimony 
of  the  witness  Durbrow,  the  substance  of  which  he 
recites  in  his  report.  His  testimony  was  to  the 
effect  that  he  was  the  manager  of  the  Oroville 
Water  Company,  and  of  its  successor,  between 
1903  and  1908;  that  if  any  water  was  used  by 
defendant  between  1906  and  1908,  it  was  without 
his  knowledge;  that  if  it  was  taken  during  the 
summer  when  all  the  water  was  needed  for  irriga- 
tion he  would  have  learned  of  its  diversion  either 
from  the  ditch  tender  or  from  the  complaint  of  irri- 
gators. He  did  not  testify  that  he  personally  was 
on  the  ditch  frequently  and  he  admitted  that  if  the 
water  had  been  taken  other  than  in  the  limited 
irrigation  season,  it  possibly  would  not  have  been 
called  to  his  attention.  We  submit  that  this  con- 
clusion of  the  witness,  for  it  is  nothing  more  than 
a  conclusion  and  an  inference,  cannot,  in  view  of 
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the  direct  evidence  to  the  contrary,  raise  a  sub- 
stantial conflict  as  to  the  user  of  the  defendant 
company  of  water  from  the  Nickerson  Ditch  during 
the  years  after  1906. 

In  this  connection  it  may  be  pointed  out  that 
even  if  the  user  was  occasional  it  does  not  follow  that 
it  was  not  continuous  in  a  legal  sense.  If  the  water 
was  used  by  defendant  company  whenever  it  needed 
it,  though  that  may  not  have  been  frequently,  the 
use  in  legal  contemplation  was  continuous.  (Wiel, 
Water  Rights  in  the  Western  States,  3rd  edition. 
Sec.  583,  and  cases  cited.)  The  Master  did  not  find 
that  the  water  was  not  used  on  all  occasions  when 
required  by  defendant  company. 

2.  The  finding  that  the  user  during  this  period 
was  also  surreptitious  and  without  the  knowledge 
of  complainant,  has  as  little  support  in  the  evidence. 
The  spillway  of  defendant  in  the  Nickerson  Ditch 
is  an  extensive  structure,  as  are  the  flumes  and 
pipes  leading  therefrom.  If,  therefore,  the  defend- 
ant used  the  water  continuously  from  1906  to  1908, 
as  its  needs  required,  it  is  obvious  that  it  could  not 
have  been  surreptitious.  How  the  defendant  com- 
pany could  have  conducted  its  mining  operations 
during  those  three  years,  working,  as  the  pay-rolls 
show,  four  or  five  men  at  the  mine,  by  the  surrep- 
titious use  of  water,  is  not  apparent.  If  the  water 
was  used  from  its  spillway  as  defendant  required  it, 
the  water  running  from  morning  to  evening  (supra), 
this  fact  alone  proved  knowledge  on  the  part  of 
complainant.     This  is  entirely  apart  from  the  tes- 
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timony  of  Bickford,  the  ditch  superintendent,  that 
he  knew  of  the  user  and  reported  it  to  Durbrow 
(Guernsey  v.  Antelope,  6  Cal.  App.  392 ;  Defrize  v. 
Quint,  94  Cal.  635;  Silver  v.  Hawn,  10  Cal.  App. 
544;  Montecito  v.  Santa  Barbara,  144  Cal.  597). 

The  learned  Master  arrives  at  his  conclusion  that 
the  use  during  these  years  was  surreptitious  in 
part  because  of  the  testimony  of  the  witness  Dur- 
brow, to  which  we  have  just  referred,  and  in  part 
because  of  an  incident  testified  to  by  the  witnesses 
Biek  and  Lincoln.  As  we  have  pointed  out,  the 
testimony  of  Durbrow  is  a  pure  conclusion,  and  of 
no  particular  weight  in  this  connection.  The  wit- 
nesses Biek  and  Lincoln  testified  that  in  April,  1909, 
they  went  over  the  ditch  with  Bickford,  who  was 
at  that  time  terminating  his  employment  with  the 
company,  and  was  showing  Biek  over  the  plant  as 
his  successor.  It  appears  that  when  they  reached 
the  spillway  of  defendant  they  found  the  gate  open 
and  one  Ed  Bishop  in  charge.  Biek  testified  that 
Bickford  talked  with  Bishop  and  that  Bishop 
closed  the  gate  down.  This  witness  stated  his 
version  of  the  incident  in  this  way: 

"At  the  time  we  were  there  on  April  19th, 
1909,  Mr.  Bishop  closed  the  gate  down.  Mr. 
Bickford  and  he  talked  about  it  and  he  just 
closed  it  down.  I  don't  think  anybody  asked 
him.  I  do  not  know  whether  he  stayed  there 
and  raised  and  lowered  the  gate.  He  said  that 
he  was  told  to  turn  it  on  for  fifteen  or  twenty 
minutes  at  a  time  and  then  close  it  down.  We 
went  on  down  the  ditch  and  did  not  return 
any  more.    We  saw  him  leave  the  place  going 
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down  to  the  mine.  Neither  Mr.  Bickford,  my- 
self nor  Mr.  Lincoln  went  to  the  Bader  Mine 
at  that  timCj  nor  did  we  see  Mr.  Mowry  or  any 
officer  of  the  Bader  Mining  Company.  Mr. 
Bickford  did  all  the  talking.  I  don't  know 
that  he  told  him  to  leave  the  gate  down.  He 
asked  him  if  he  did  not  know  he  was  doing 
wrong  by  doing  that.  He  really  gave  no  orders 
at  all  that  I  can  remember  of.  He  told  us  that 
Mr.  Mowry  instructed  him  to  open  the  gate  for 
fifteen  or  twenty  minues,  and  then  close  it  down 
for  half  an  hour  before  he  opened  it  again,  so 
that  the  water  people  would  not  miss  the  water" 
(222). 

The  witness  Lincoln,  referring  to  the  same  inci- 
dent, also  stated  that  Mr.  Bickford  had  done  the 
talking  with  Mr.  Bishop.    He  testified: 

^'I  don't  remember  anything  that  was  said 
except  that  Mr.  Bickford  asked  him  how  long 
he  had  kept  the  gate  open  and  he  said  he  had 
orders  to  keep  it  open  fifteen  or  twenty  min- 
utes and  then  shut  it  down  for  at  least  half 
an  hour.  That  is  all  I  remember  about  being 
said.  He  closed  the  gate  there  before  we  left" 
(228). 

At  another  place  in  his  testimony  he  said : 

"At  the  time  I  was  on  the  ditch  in  April  or 
May,  1909,  the  time  when  Mr.  Ed  Bishop  was 
there,  Mr.  Bishop  did  not  state  to  me  nor  in 
my  hearing  the  reason  why  he  was  manipulating 
the  gate"  (234). 

Mr.  Bickford,  in  his  testimony,  does  not  refer  to 
the  incident. 

Mr.  Mowry  testified  that  he  had,  as  a  matter  of 
fact,  on  that  occasion,  instructed  Bishop  to  open 
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and  shut  the  gate  at  the  spillway  so  as  to  leave  it 
open  for  twenty  or  thirty  minutes  and  then  shut  it 
down  again.  He  testified  that  these  instruction's 
were  occasioned  by  the  fact  that  there  were  some 
sixty  feet  of  debris  in  the  mine  and  that  they  were 
driving  a  new  tunnel ;  and  that  the  water  was  needed 
to  sluice  out  the  debris  and  rock  after  the  blasting. 
In  order  that  the  men  could  have  a  chance  to  break 
up  the  rocks  to  get  ready  for  the  sluicing  he  in- 
structed Bishop  to  close  the  gate  for  about  twenty 
minutes  at  a  time  and  then  open  it  again,  and  turn 
the  water  all  down,  and  that  they  kept  that  up  all 
day  (353). 

It  will  be  noted  that  the  Master  reaches  his  con- 
clusion that  this  incident  is  proof  that  the  Bader 
mine  was  taking  the  water  surreptitiously  on  the 
testimony  of  Biek  that  Bishop  said  that  Mowry 
had  given  these  instructions  ''so  that  the  water 
people  would  not  miss  it".  Lincoln,  who  was  also 
a  witness  for  complainant,  and  present  at  the  time, 
testified  that  Bishop  did  not  state  any  reason  for 
his  instructions.  In  view  of  the  fact  that  there  is 
not  one  scrap  of  evidence  in  the  record  other  than 
this  one  incident  upon  which  any  finding  that  there 
had  been  a  surreptitious  use  of  the  water  could 
possibly  be  based,  it  is  submitted  that  this  testimony 
does  not  justify  the  finding  that  on  that  occasion 
the  defendant  company  was  taking  the  water  clan- 
destinely. It  certainly  is  not  evidence  of  a  habit 
or  custom  of  doing  so. 


75 


In  this  connection,  we  desire  to  call  the  court's 
attention  to  the  Master's  ruling  excluding  and  reject- 
ing the  testimony  of  the  witness  William  J.  Newman 
(386).  He  testified  that  from  the  year  1903  he  had 
made  many  visits  to  the  Bader  Mine,  both  summer 
and  winter;  that  since  1906  the  mine  had  been 
getting  its  water  out  of  the  Nickerson  Ditch.  He 
then  was  asked  whether  on  the  occasions  on  which 
he  was  there,  the  gate  from  the  Nickerson  Ditch 
was  open  and  the  water  running  down  to  the  mine. 
An  objection  to  this  question  was  sustained  by  the 
Master,  and  defendant  was  precluded  from  showing 
by  the  witness  that  on  the  occasion  of  every  visit 
he  made  he  had  seen  the  gate  open  and  the  water  run- 
ning to  the  mine.  In  view  of  the  fact  that  the 
Master  finds  both  that  the  use  during  the  years 
from  1906  to  1909  was  not  continuous  and  was 
surreptitious,  it  is  obvious  that  this  ruling  was 
prejudicial. 

3.  The  Master  further  finds,  however,  that  even 
if  the  use  after  1906  was  continuous  and  open,  it 
was,  nevertheless,  interrupted  several  times  by  com- 
plainant and  its  predecessors  in  interest.  The  acts 
which  the  Master  construes  as  interruptions  of  the 
user  by  defendant  are  not  enumerated  in  his  report, 
and  it  is  therefore  impossible  to  determine  whether 
his  conclusion  is  one  of  law  or  of  fact. 

The  record  shows  that  on  no  occasion  when  the 
Bader  spillway  was  found  open  by  the  company's 
representatives  and  was  closed  by  them,  was  the 
fact  that  the  gate  had  been  closed  by  complainant 
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brought  home  to  the  knowledge  of  defendant.  Not 
the  least  remarkable  circumstance  in  this  case  is  the 
careful  manner  in  which  the  officers  and  employees 
of  the  complainant  and  its  predecessor  in  interest 
refrained  from  going  to  the  mine  after  they  had 
closed  the  gates  and  calling  the  attention  of  defend- 
ant to  the  fact  that  complainant  had  closed  it  (Biek, 
223,  224;  H.  H.  Lincoln,  234;  A.  A.  Davis,  286). 

Unless  these  acts  were  brought  to  the  knowledge 
of  defendant  as  acts  of  complainant,  they  obviously 
did  not  constitute  an  interruption  of  the  user  in  any 
legal  sense  (Bratin  v.  Conn,  91  Pac.  458). 

Mere  notices  posted  on  the  spillway  by  com- 
plainant forbidding  the  taking  of  the  w^ater,  or 
verbal  protests,  could  not  in  any  view  of  the  case  con- 
stitute sufficient  interruption  as  to  prevent  the 
accruing  of  the  prescriptive  right  (Coxe  v.  Clough, 
70  Cal.  345;  Oregon  v.  Allen,  69  Pac.  455). 

It  is  worthy  of  note  with  reference  to  this  question 
of  interruption,  that  the  employees  of  plaintiff, 
according  to  their  own  testimony,  never  attempted 
until  1912,  when  the  five  year  period  had  run,  to  take 
out  the  cross- gate  in  the  Nickerson  Ditch  (or  the 
appliance  by  which  the  water  could  be  diverted 
(277,  278,  288,  334)  ),  or  to  block  up  or  at  any  time 
to  take  out  the  spillway  or  interfere  with  defend- 
ant's flume  leading  from  the  ditch. 

We  submit  that  a  careful  reading  of  the  record 
shows  without  question  that  from  the  year  1906 
the   defendant  company  openly,   continuously  and 
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adversely,  under  a  claim  of  right  and  with  the  full 
knowledge  of  the  complainant,  took  water  out  of 
the  Nickerson  Ditch  at  a  point  on  its  land  as  it 
needed  it,  and  that  by  reason  of  these  facts  alone, 
apart  from  any  other  question  in  the  case,  its  acts 
were  justified  under  a  claim  of  prescriptive  right. 


III. 

THE  COURT  ERRED  I^  HOLDING  THAT  THE  COMPLAINANT  WAS 
NOT  GUILTY  OF  LACHES  OR  OF  INEQUITABLE  CONDUCT. 

The  defendant  contends  that  irrespective  of  every 
other  question  involved  in  this  case  the  complain- 
ant was  not  entitled  to  the  equitable  relief  prayed 
for  in  that  it  had  slept  on  its  rights  and  was  in  an 
inequitable  position. 

It  is  a  well  established  principle  that  irrespective 
of  any  Statute  of  Limitations,  laches,  in  seeking 
a  remedy  in  equity,  may  prevent  the  plaintiff  from 
securing  the  relief  prayed  for  (Wiel,  Water  Rights 
in  the  Western  States,  Vol.  1,  Sec.  644). 

"A  party  seeking  equitable  relief  against  the 
interference  with  an  easement  must  be  prompt 
in  doing  so.  Any  long  delay  not  satisfactorily 
explained  or  accounted  for  will  bar  his  right 
to  such  relief." 

14  Cyc.  1219,  and  cases  cited. 

This  is  particularly  true  where,  by  reason  of 
facts  accruing  by  reason  of  the  long  delay  of  com- 
plainant to  enforce  his  remedy,  equitable  relief  can- 
not be  afforded  without  doing  an  injustice. 
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The  Master  states  that  there  has  been  no  change 
in  the  position  of  the  parties  in  that  the  defendant 
was  in  the  same  position  after  1906  as  it  was  before, 
inasmuch  as  prior  to  that  time  no  water  was  used 
out  of  its  ditch  from  Little  Butte  Creek  in  the 
summer  time.  As  we  have  heretofore  pointed  out, 
the  defendant  pleaded  and  contended  that  in  1906 
the  complainant  had  diverted  all  the  water  out  of 
Little  Butte  Creek  away  from  its  ditch,  and  that  its 
ditch  had  by  reason  thereof  fallen  into  decay  and 
ruin.  If  it  be  true  that  complainant  diverted  the 
water  of  defendant  in  that  year,  that  thereafter 
defendant  took  the  water  while  it  was  actually  being 
conducted  across  its  land  and  has  continued  to  do  so 
ever  since  it  would  seem,  if  there  is  any  force  what- 
ever in  equitable  principles,  that  the  complainant, 
after  permitting  it  to  do  so  for  such  a  length  of 
time,  thereby  losing  any  right  that  it  may  have  had 
to  enjoin  the  diversion  of  the  water,  has  been  guilty 
of  laches  and  has  no  standing  in  a  court  of  equity. 
And  this  is  true  even  if  the  user  by  defendant  of 
water  out  of  the  Nickerson  Ditch,  because  of  inter- 
ruptions, or  otherwise,  was  not  of  a  character  to 
raise  a  prescriptive  right.  For  this  reason,  if  for 
no  other,  the  failure  to  find  on  the  water  rights  in 
Little  Butte  Creek  or  on  the  question  of  divertion 
was  erroneous  and  prejudicial. 


CONCLUSION. 

One  cannot  read  the  record  in  this  case  carefully 
without  being  impressed  with  the  circumstance  that 


79 


the  complainant  at  no  time  until  the  elapse  of  five 
years  after  the  time  when  defendant  claimed  it 
diverted  defendant's  water  from  Little  Butte  Creek, 
made  any  effort  apart  from  a  few  verbal  protests, 
and  an  occasional  shutting  of  defendant's  spillway, 
to  prevent  defendant  from  taking  water  out  of  the 
Nickerson  Ditch.  We  think  it  is  a  fair  inference 
that  the  complainant  deliberately  permitted  the  five 
year  period  to  elapse  after  its  diversion  of  defend- 
ant's water,  at  the  expiration  of  which  time  it  took 
out  defendant's  spillway  and  commenced  this  action. 
In  so  doing  it  was  its  purpose,  if  possible,  to  prevent 
defendant  from  taking  further  water  on  the  as- 
sumed precedent  of  the  Silver  Creek  case,  and  at 
the  same  time  raise  the  bar  of  the  Statute  of  Limi- 
tations to  any  attempt  on  the  part  of  defendant  to 
prevent  further  diversion  of  its  water  from  Little 
Butte  Creek.  This  purpose  will  be  accomplished 
if  the  decree  is  permitted  to  stand. 

We    submit   that    the    decree    is    erroneous    and 
should  be  reversed. 

Dated,  San  Francisco, 
May  16,  1917. 

Respectfully  submitted, 
R.  H.  Cross, 
Arthur  H.  Brandt, 
Attorneys  for  Appellant. 
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We  are  fully  aware  of  the  rule,  referred  to  by 
counsel,  that  the  findings  of  the  Master  on  questions 
of  fact  are  presumably  correct,  and  where  based 
upon  conflicting  evidence  or  the  credibility  of 
witnesses  are  not  subject  to  review.  It  was  because 
of  this  rule  that  in  its  opening  brief  appellant 
stated  as  facts  onh^  those  matters  which  were 
without  controversy.  On  all  other  matters  refer- 
ence was  made  to  the  findings  of  the  Master  or 
to  the  respective  contentions  of  the  parties.  The 
rule  invoked,  of  course,  has  no  application  to 
matters   upon   which  no   finding   was  made   or  to 


findings  which  are  merely  inferences  from  conceded 
facts. 

The  "re-statement"  of  facts  made  by  appellee 
(pages  2  to  9  of  brief  for  appellee),  does  not  call 
for  extended  comment.  The  most  of  the  matters 
therein  contained  were  discussed  in  our  opening 
brief.  There  are  one  or  two  statements,  however, 
that  require  brief  mention  at  this  point. 

Counsel  state  that  the  Mckerson  Ditch  was  con- 
structed "long  prior  to  the  date  of  the  acquisition 
by  defendant  of  the  title  to  its  property  and  the 
issuance  of  the  patent  therefor".  It  is  entirely 
true  that  the  ditch  was  constructed  prior  to  the 
time  that  defendant  took  title  to  the  property,  but 
we  think  that  counsel  is  mistaken  in  the  statement 
that  it  was  constructed  prior  to  the  Issuance  of 
THE  Patent  for  the  Land.  The  finding  of  the 
Master  referred  to  certainly  is  not  to  this  effect. 
He  states  that 

"both   the   Nickerson    and   the  Powers   Ditch 

proceeded    across    the    land   of  the    defendant 

long   prior   to    the    date    when  the    defendant 
took  title  thereto". 

This,  of  course,  is  not  a  statement  that  the  ditches 
were  constructed  prior  to  the  issuance  of  the  patent 
for  the  land.  A  careful  examination  of  the  record 
fails  to  disclose  any  evidence  whatsoever  as  to  the 
time  when  the  patent  for  the  property,  at  this 
time  owned  by  the  defendant,  was  issued  by  the 
Government,  and  appellee's  statement  finds  no  sup- 
port in  the  record.     It  is  important  to  note  this 


because  the  argument  of  appellee  on  the  legal  ques- 
tions involved  is  based  almost  entirely  upon  this 
assumption. 

Counsel  call  attention  to  the  fact  that  the  Master 
found  that  after  1890  when  the  Powers  Ditch  went 
out  of  repair  the  Mckerson  Ditch  took  all  of  the 
water  in  the  summer  flowing  in  Little  Butte  Creek 
at  the  Mckerson  Dam.  This  statement  is  cited 
as  justifying  the  conclusion  that  the  predecessors 
of  appellee  had  secured  title  to  the  waters  of  Little 
Butte  Creek  by  adverse  use.  This  is  suggested  at 
page  5  of  appellee's  brief  and  also  at  pages  30 
and  31  thereof. 

We  had  occasion  in  our  opening  brief  to  refer 
to  this  finding  of  the  Master  (pages  22  and  23). 
He  expressly  disclaimed  any  intention  of  finding 
on  the  water  rights  in  Little  Butte  Creek.  Thus  at 
page  39  of  the  record  he  states: 

"So  far  as  the  second  defense  is  concerned, 
therefore,  there  is  no  issue  here  as  to  the 
defendant's  right  in  the  waters  of  Little  Butte 
Creek,  nor  any  issue  as  to  the  enlargement  of 
the  ditch,  nor  any  proper  foundation  for  claim 
for  damages." 

Again  at  page  45  of  the  record  he  states: 

"I  do  not,  for  example,  in  this  report,  intend 
to  find  either  as  to  plaintiff's  title  to  the  water 
in  the  Nickerson  Ditch  or  as  to  the  defendant's 
title  by  reason  of  the  appropriation  in  1899. 
If  I  am  wrong  in  my  conclusion  as  to  the 
necessary  presence  of  these  issues  the  case  will 
have  to  be  referred  again  for  findings." 
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At  no  place  in  his  report  did  he  find  anything 
other  than  the  bare  fact  that  after  1890  the 
Nickerson  Ditch  took  all  the  water  in  the  summer 
flowing  in  Little  Butte  Creek.  He  did  not  desig- 
nate the  period  or  months  of  the  year  covered  by 
the  word  "summer",  nor  did  he  find  that  the  water 
so  taken  was  taken  under  claim  of  right  or 
adversely.  At  no  place  in  his  report  did  he  indicate 
or  suggest  that  the  predecessors  in  interest  of 
complainant  had  secured  any  right  to  the  water 
in  Little  Butte  Creek  by  prescription  or  otherwise. 
In  view  of  these  facts,  and  of  his  express  disclaimer 
of  making  any  finding  upon  the  question  of  the 
water  rights  in  the  creek,  his  statement  is  not 
entitled  to  the  weight  which  counsel  would  give  it. 
On  the  contrary,  it  appears  to  us  that  if  the  Master 
had  believed  from  the  evidence  that  complainant's 
predecessors  in  interest  had  secured  a  prescriptive 
right  to  the  waters  in  Little  Butte  Creek  he  would 
have  found  that  fact  and  based  his  decision  upon 
it  rather  than  upon  the  proposition  that  as  a  matter 
of  law  the  second  affirmative  defense  was  not  well 
taken. 

At  page  5  of  their  brief  counsel  suggest  that  we 
were  mistaken  in  our  statement  that  the  Powers 
Ditch  was  not  included  in  the  conveyance  of  the 
Oro  Light  &  Power  Company  to  Oro  Electric 
Corporation.  The  suggestion  is  made  that  the 
conveyance  included  the  "Walker  and  Wilson" 
or  "West  Ditch"  and  that  these  are  the  names 
by  which  the  Powers  Ditch  was  formerly  known. 


There  is  no  occasion  for  any  controversy  about 
this  statement  since  the  deed  from  Oro  Water, 
Light  &  Power  Company  to  Oro  Electric  Corpora- 
tion is  in  evidence  (Plaintiff's  Exhibit  No.  9, 
Trans,  p.  367).  Neither  the  "Walker  and  Wilson" 
or  "West  Ditch"  nor  the  "Powers  Ditch"  is 
named  in  the  deed  nor  is  the  Powers  Ditch  com- 
prehended by  any  terms  used  in  the  description. 

It  is  also  suggested,  with  reference  to  the  absence 
of  a  conveyance  of  the  Powers  Ditch  from  Walter 
Cutting  to  Oro  Water  Company,  that  no  such 
conveyance  was  necessary.  This  is  based  on  the 
theDry  that  Cutting's  conveyance  of  the  Nickerson 
Ditch  to  the  Oro  Water  Company  carried  with  it, 
as  appurtenant  to  said  ditch,  all  his  rights  in  the 
waters  of  Little  Butte  Creek,  which  were  formerly 
appurtenant  to  the  Powers  Ditch.  This,  of  course, 
is  based  wholly  on  the  assumption  that  the  pro- 
prietors of  the  Nickerson  Ditch  had  secured  title 
to  the  waters  of  Little  Butte  Creek  by  adverse 
possession,  an  assumption  which,  as  we  have 
pointed  out  supra,  is  wholly  unwarranted.  Apart 
from  this,  any  such  conclusion  is  negatived  by  the 
very  terms  of  Cutting's  deed.     He  conveyed 

"That  certain  ditch  and  water  right  taken 
from  the  ivest  branch  of  the  Feather  River 
at  a  point  nearly  opposite  the  village  of 
Inskip  *  *  *  known  as  the  Snow  Ditch; 
also  all  additions  to  said  ditch  made  by  said 
parties  of  the  first  part  (A.  A.  Nickerson,  or 
his  grantors)  to  convey  the  waters  thereof 
to  or  near  Paradise    *     *     *".    . 


It  will  be  noted  that  the  only  water  right  referred 
to  by  Cutting  is  a  water  right  taken  from  the  tvest 
branch  of  the  Feather  River,  and  that  no  mention 
whatever  is  made  of  any  water  right  in  Little  Butte 
Creek. 

The  other  matters  contained  in  counsels'  state- 
ment of  facts  are  sufficiently  covered  by  the  dis- 
cussion in  our  opening  brief,  and  we  pass  to  the 
consideration  of  the  points  urged  by  appellee  in 
support  of  the  Master's  view  of  the  law  applicable. 
Counsel  follow  the  arrangement  adopted  in  our 
opening  brief,  and  for  the  sake  of  clarity,  we  will 
adhere  to  the  same  arrangement  in  this  reply. 


I-A. 

In  answer  to  our  contention  that  the  Master  erred 
in  ruling  that  complainant  had  made  out  a  prima 
facie  case  and  that  the  burden  was  upon  the 
defendant  to  justify  its  act,  counsel  are  content 
to  quote  the  Master's  reasons  for  such  ruling  and 
his  comments  thereon.  Inasmuch  as  we  have 
already  discussed  this  statement  of  the  Master 
(pages  47  and  48  of  the  opening  brief),  further 
discussion  is  unnecessary. 


I-B. 


Counsel    discuss   the    ruling    of    the    Master    on 
defendant's  second  affirmative  defense  under  four 


headings.     These   will   be   answered   in   the    order 
presented. 

(1)  It  is  contended  in  the  first  place  that  even 
had  the  defendant  established  its  right  to  the  use 
of  the  water  of  Little  Butte  Creek  this  fact  would 
not  have  justified  its  entry  upon  complainant's 
ditch  under  the  circumstances  alleged  in  the  second 
affirmative  defense  (brief  for  appellee,  pp.  13  to 
38). 

The  argument  on  this  point  is  based  almost 
entirely  upon  the  assumption  that  the  Nickerson 
Ditch  was  constructed  prior  to  the  issuance  of  a 
patent  for  the  land  now  owned  by  the  defendant. 
As  we  pointed  out  supra,  there  is  no  basis  for 
any  such  assumption  in  the  record.  Apart  from 
this,  it  is  to  be  noted  that  the  Master  in  discussing 
this  defense  did  not  base  his  ruling  on  any  such 
assumed  fact  nor  did  he  find  it  as  a  fact.  Counsels' 
discussion  in  this  connection  is,  therefore,  beside 
the  point. 

We  may  add  in  this  connection  that  even  were 
it  true  that  the  Nickerson  Ditch  was  constructed 
prior  to  the  time  of  the  issuance  of  the  patent  to 
the  land  now  owned  by  defendants,  counsels'  con- 
clusion would  by  no  means  follow.  The  only 
purpose  of  Congress  in  passing  the  Acts  of  1866 
and  1870  (see  Revised  Statutes,  Sections  2339  and 
2340)  was  to  preserve  to  the  appropriators  of 
water  on  the  public  domain  such  rights  as  under 
the  customs  of  the  minors,  with  the  acquiescence  of 
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the  Government,  had  become  vested  prior  to  the 
time  that  patents  were  issued  for  the  lands.  Con- 
gress was  not  concerned  with  the  exact  nature  and 
character  of  the  right  which  had  been  secured, 
leaving  that  to  be  governed  by  local  law  and 
custom.  When  property  across  which  a  ditch  had 
been  constructed  passed  into  private  ownership 
by  reason  of  the  issuance  of  a  patent,  the  rights  of 
the  patentee  and  the  ditch  owner  were  left  to  be 
governed  by  general  principles  of  law.  There  is 
nothing,  of  course,  in  the  legislation  of  Congress 
that  justifies  the  conclusion  that  it  was  its  intention 
to  exclude  the  patentee  from  the  use  of  a  ditch 
across  its  property  where  it  could  use  it  mthout 
any  interference  or  obstruction  of  the  use  thereto- 
fore made  by  the  ditch  owner.  This  was  a  question 
with  which  Congress  was  not  concerned,  and  one 
which,  of  course,  did  not  enter  into  the  reasons 
for  the  legislation.  Counsel  have  cited  no  cases 
and  we  know  of  none  which  lend  any  support  to 
their  proposition. 

Counsel  point  out  that  a  right  to  a  ditch  is  an 
entirely  different  thing  from  the  right  to  the 
water  flowing  in  the  ditch,  and  that  these  two 
rights  are  capable  of  separate  and  distinct  injuries 
giving  rise  to  separate  and  distinct  causes  of 
action,  for  which  there  are  separate  and  distinct 
remedies.  This  is  the  position  that  appellant  has 
consistently  and  earnestly  insisted  on  all  through 
the  trial  and  hearing  of  this  cause,  and  is  the  same 
position  taken  by  us  in  our  opening  brief.     The 


confusion  in  the  case  arises  from  the  fact  that 
complaint  in  its  bill  failed  to  distinguish  between 
these  two  meanings  comprehended  by  the  word 
"ditch". 

We  do  not  for  a  moment  question  complainant's 
right  to  prevent  the  defendant  from  physically 
injuring  the  ditch,  from  breaking  down  its  banks, 
from  filling  it  up,  or  from  doing  other  acts  which 
would  render  it  useless  for  the  purpose  of  conduct- 
ing water.  Were  complainant's  action  in  this  case 
solely  for  the  prevention  of  such  acts  as  these, 
and  were  the  injunction  confined  to  the  commission 
of  such  acts,  defendant  vv^ould  have  no  cause  for 
complaint.  But  the  primary  purpose  of  complain- 
ant's action  was  to  prevent  defendant  from  taking 
tvater  out  of  the  ditch,  even  though  it  was  taken 
without  physically  disturbing  the  ditch.  In  other 
words,  while  the  right  sought  to  be  protected  was 
simply  described  as  a  "ditch",  it  is  obvious  that 
of  the  two  distinct  rights  comprehended  within  the 
meaning  of  that  term  the  one  it  sought  to  protect 
wa^  an  easement  for  the  flotvage  of  tvater  across 
the  land  of  defendant  and  not  its  right  to  the 
mere  physical  conduit  as  such.  This  was  admitted 
by  appellee  at  the  time  of  the  hearing,  was  assumed 
as  the  situation  by  the  Master,  and  was  the  theory 
upon  which  the  entire  case  was  heard  and  deter- 
mined.    Thus  the  Master  states   (Trans,  p.  35)  : 

"The  plaintiff,  it  will  be  noted,  does  not 
allege  that  it  owns  the  water  which  flowed  into 
that  ditch.  The  question  of  ownership  of  water 
came  into  the  case  by  reason  of  defendant's 
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theory  as  to  the  law  governing  such  matters, 
and  in  the  course  of  the  proceeding  accord- 
ingly plaintiff  replied  with  a  large  amount  of 
evidence  bearing  on  the  question  of  its  owner- 
ship of  the  water.  The  word  "ditch"  in 
ordinary  parlance  may  mean  two  things:  one, 
a  right  of  way  for  water;  two,  the  physical 
means  by  which  this  right  is  exercised.  N.  C. 
&  S.  C.  Co.  V.  Kidd,  37  Cal.  282.  The  second 
is  the  restricted  sense,  referring  to  the  instru- 
ment by  which  the  right  of  way  is  made 
effective,  and  secondarily,  is  a  more  restricted 
sense  distinguishing  the  open  conduit  from  the 
dam  and  other  works.  While  the  allegation  of 
injury  to  the  bands  made  in  the  bill  of  com- 
plaint herein  suggests  the  second  meaning, 
it  is  otherwise  sufficiently  clear  as  by  the  allega- 
tion as  to  defendant's  taking  water  from  the 
ditch,  that  the  right  alleged  by  plaintiff  and 
admitted  to  belong  to  him,  refers  to  the  first 
meaning  of  the  word  'ditch';  that  is,  a  right 
of  wm)  or  easement  for  conducting  water  across 
land." 

We  are  to  consider  this  case,  therefore,  as  if 
instead  of  the  words  actually  employed  in  the 
bill,  the  appellee  had  alleged  that  it  "was  the 
owner  and  in  the  possession  of  an  easement  to  flow 
water  across  the  land  of  the  defendant  in  a  certain 
ditch  known  as  the  Nickerson  Ditch",  and  that 
"defendant  obstructed  and  interfered  with  said 
easement  by  taking  water  out  of  said  ditch".  This 
fact  is  not  to  be  lost  sight  of  in  seeking  a  solution 
of  the  question  presented  by  defendant's  second 
affirmative  defense. 

Even  a  casual  examination  of  the  cases  cited  by 
appellee  shows  that  counsel  wholly  disregard  the 
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very  distinction  they  themselves  make,  and  in 
support  of  a  ruling  made  entirely  with  reference 
to  one  meaning  of  the  term  "ditch"  cite  rules  and 
principles  bearing  solely  on  its  other  meaning. 
Notwithstanding  the  fact  that  appellee  concedes 
that  the  right  it  is  seeking  to  protect  is  an  ease- 
ment for  the  flowage  of  water,  the  primary  sense 
in  which  the  term  "ditch"  is  used,  it  argues  on 
the  basis  that  the  right  involved  is  that  to  the 
physical  conduit.  It  seems  hardly  necessary  to 
say  that  such  a  process  of  reasoning  throws  no 
light  whatever  on  the  immediate  question  at  issue. 

It  is  not  our  intention  to  review  in  detail  the 
cases  cited.  In  no  one  of  these  cases  tvas  any  ques- 
tion of  easement  involved,  nor  was  any  question  of 
the  relative  rights  of  a  ditch  owner  and  the  owner 
of  a  servient  tenement  presented.  On  the  contrary, 
the  right  involved  in  every  case  cited  was  the  right 
to  the  physical  conduit.  For  example,  in  the  case 
of  Integral  etc.  Co.  v.  Altoona  etc.  Co.,  75  Fed.  379, 
the  sole  question  involved  was  whether  water  flow- 
ing in  a  ditch  was  a  waterway  within  the  meaning 
of  the  rule  that  ejectment  does  not  lie  for  a  water- 
way. The  court  held  that  a  ditch  was  distinguish- 
able from  a  natural  waterway  and  was  something 
more  than  a  mere  incorporeal  hereditament  and 
of  such  a  nature  that  ejectment  could  be  main- 
tained for  its  possession.  With  this  proposition, 
and  it  is  the  same  proposition  laid  down  by  the 
other  cases  cited,  we  entirely  agree.  There  can 
be  no  question,  either  on  principle  or  on  authority, 
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but  that  a  ditch  may  be  considered  as  connected 
and  continuous  and  part  and  parcel  of  one  entire 
and  complete,  fixed  and  imm^ovable  thing,  and  as 
such  entitled  to  protection  against  trespass  by  one 
having  no  possible  right  or  interest  therein.  This 
fact,  however,  has  no  pertinency  whatever  in  the 
determination  of  the  mutual  rights  of  a  ditch  owner 
and  the  owner  of  private  property  across  which 
the  ditch  extends  where  the  right  involved  is  not 
that  of  an  entire  physical  property  in  the  sense 
just  noted  but  an  easement  for  the  flowage  of 
water  across  the  land  in  private  ownership.  Appel- 
lee's position  in  the  ultimate  analysis  must  rest 
solely  upon  the  dicta  in  the  Silver  Creek  case. 

It  is  suggested  that  the  right  of  complainant  in 
the  present  instance  is  comparable  with  the  right 
obtained  by  a  railroad  company  for  its  right  of 
way.  Since  it  has  been  held  that  the  right  of  way 
for  a  railroad  company  is  exclusive,  it  is  argued 
that  the  right  of  way  here  involved  must  also 
be  considered  exclusive.  We  do  not  think  that 
counsel  urge  this  proposition  with  any  seriousness. 
In  the  first  place,  the  decisions  are  not  at  all 
uniform  even  on  the  proposition  that  the  railroad 
right  of  way  is  exclusive  (33  Cyc,  189).  Apart 
from  this,  there  is  no  comparison  between  a  ditch 
right  and  a  railroad  right  of  way  in  an}^  possible 
view  of  the  case.  The  cases  which  lay  down  the 
rule  that  the  right  of  way  of  a  railroad  is  exclusive 
is  based  on  the  fact  that  the  right  of  way  is  a 
public  highway.     A  ditch,  of  course,  or  the  right 
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of  way  for  water,  is  not  of  such  character.  So  far 
as  we  know,  the  rule  instanced  by  counsel  has  never 
been  applied  to  any  right  of  way  other  than  that 
of  a  railroad.  The  case  of  Hoyt  v.  Hart,  149  Cal. 
722,  referred  to  in  our  opening  brief,  is,  of  course, 
a  direct  answer  to  this  contention. 

As  we  have  heretofore  pointed  out,  the  Master, 
considering  the  facts  to  be  immaterial,  did  not 
find  upon  the  allegations  of  the  second  affirmative 
defense.  Counsel  for  appellee,  however,  at  pages 
24  to  28  of  appellee's  brief,  discuss  the  question 
whether  the  Nickerson  Ditch  was  in  fact  enlarged 
in  1906  and  the  vs'ater  diverted,  the  suggestion 
being  that  even  if  valid  in  point  of  law  the  second 
affirmative  defense  was  not  established  as  a  matter 
of  fact.  Since  appellee  has  entered  into  a  discus- 
sion of  this  question,  it  is  proper  to  point  out  that 
the  allegations  of  the  defense  in  this  comiection 
were  proven  by  the  overwhelming  weight  of  the 
testimony. 

Counsel,  of  course,  call  the  court's  attention  only 
to  those  portions  of  the  record  which  bear  out 
their  contention.  They  have  entirely  omitted  the 
major  portion  of  the  evidence  bearing  on  this 
question. 

There  is  no  controversy  in  the  case  but  that  in 
the  fall  of  1905  and  in  the  spring  of  1906  the  Oro 
Water  Company,  the  predecessor  in  interest  of 
complainant,  did  extensive  work  on  the  entire 
leng-th  of  the  Nickerson  Ditch.     At  that  time  the 
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company  was  preparing  to  take  the  water  to  the 
Kunkle  Reservoir.  The  Company  had  some  forty 
or  fifty  Chinese  laboring  on  the  ditch  under  the 
direction  of  one  Murphy  as  foreman.  The  only 
controversy  was  as  to  the  exact  character  of  the 
work  done  at  that  time.  The  complainant  con- 
tended that  the  ditch  was  merely  "cleaned  out". 
The  point  to  be  determined  was  not,  however,  just 
what  term  to  apply  to  the  work  but  just  what 
effect  the  work  had  on  the  capacity  of  the  ditch. 
The  evidence  shows  without  a  question  that  the 
capacity  of  the  ditch  was  increased  at  least  six 
or  seven  hundred  inches.. 

Defendant  produced  a  number  of  witnesses  who 
testified  directly  to  the  fact  that  the  ditch  was 
enlarged  and  its  capacity  increased.  Thus  Mr. 
Mowry  testified  directly  to  this  fact  and  to  the 
diversion  of  the  water  which  resulted  thereby 
(Trans,  pp.  137,  138,  143  and  170).  This  was 
corroborated  by  the  testimony  of  S.  P.  Moody 
(Trans,  p.  123),  by  A.  A.  McCubbin  (Trans,  pp.  156 
and  161),  and  by  W.  C.  Bader  (Trans,  pp.  338  and 
339).  All  of  these  witnesses  testified  that  they 
had  actually  seen  the  work  being  done  and  there 
could  be  no  possible  question  but  that  the  ditch 
was  enlarged  and  its  capacity  increased. 

Complainant's  own  witnesses  testified  to  the  same 
effect.  Thus  C.  M.  Hendricks  stated  that  undoubt- 
edly the  ditch  at  the  north  end  of  the  Bader  Mine, 
from  his  observation,  had  been  enlarged  (270,  271). 
C.  W.  Bader  called  by  the  complainant  testified  not 
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only  to  this  effect,  but  to  the  direct  fact  that  the 
water  had  been  diverted  thereby  from  the  Little 
Butte  Creek  from  the  head  dam  of  the  Powers 
Ditch.  The  testimony  of  this  witness  is  particu- 
larly interesting.  His  memory  as  to  dates  was  very 
poor,  but  he  was  clear  on  the  fact  that  the  prede- 
cessors in  interest  of  complainant  had  actually 
enlarged  the  ditch  in  1906  and  diverted  all  the 
water  from  the  creek.  Thus  at  page  245  of  the 
record  he  testified  as  follows: 

''Q.  But  when  ordinarily  mining  you  used 
only  the  Powers  Ditch,  did  you  not? 

A.  There  was  quite  a  while  we  used  the 
Powers  Ditch  when  drifting. 

Q.     And  did  not  use  the  Nickerson  Ditch? 

A.     Did  not  use  it  for  awhile. 

Q.     That  was  for  a  number  of  years? 

A.  Until  they  took  all  the  water  out  of 
Little  Butte  Creek;  that  dried  up  the  flumes 
and  they  went  out. 

Q.  Both  summer  and  winter  time  you  used 
the  Powers  Ditch? 

A.     Yes. 

Q.  In  reference  to  the  time  that  Murphy 
had  the  gang  of  Chinamen  on  there,  do  you 
know  whether  or  not  it  was  about  that  time 
that  they  took  all  of  the  water  out  of  Little 
Butte  Creek  and  turned  it  down  the  next  ditch  ? 

A.     After  they  worked  on  the  ditch? 

Q.     After  Murphy  worked  on  the  ditch? 

A.    Yes. 

Q.  After  that  you  could  not  get  any  water 
out  of  the  Thompson  Flat  Ditch? 

A.  Could  not  get  any  water  in  the  lower 
ditch. 

Q.  The  water  quit  running  in  that  after 
Murphv  with  his  Chinamen  had  worked  on 
the  ditch? 

A.     Yes,  he  turned  it  all  down  the  ditch." 
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In  addition  to  the  direct  testimony  as  to  the 
enlargement  of  the  ditch  and  the  diversion  of  the 
water,  given  both  by  witnesses  for  complainant 
and  defendant,  the  physical  facts  demonstrate  con- 
clusively that  such  was  the  fact.  G.  B.  North,  a 
disinterested  witness,  testified  that  he  supervised 
the  ditch  when  originally  built  in  1888  and  that  it 
was  built  to  carry  1000  inches  of  water  with  safety 
when  first  built  and  1300  after  it  had  settled  down 
and  had  been  used  for  a  few  years  (Trans,  p.  133). 
H.  D.  Gradon,  an  engineer  employed  by  complain- 
ant company  testified  that  he  made  measurements 
of  the  ditch  in  the  month  of  May,  1913,  and  that 
at  the  time  he  measured  the  ditch  there  was  actually 
flowing  therein  1425  inches.  He  did  not  pretend 
to  testify  that  the  ditch  would  not  carry  any  more 
than  that  amount,  but  that,  in  his  opinion,  it  could 
not  safely  do  so.  W.  L.  Huber,  a  civil  engineer, 
testified  that  from  the  profile  and  field  notes  taken 
by  Mr.  Grandon  of  the  Mckerson  Ditch  it  would 
safely  carry  forty  second-feet  when  the  ditch  was 
filled  to  within  four  and  a  half  inches  below  the 
top  of  the  berm  (Trans,  p.  325).  Further,  and 
this  one  item  absolutely  disposes  of  complainant's 
contention,  this  figure  of  forty  second-feet,  or  2000 
miner's  inches,  is  the  complainant's  own  estimate 
of  the  capacity  of  the  ditch.  On  October  13,  1913, 
subsequent  to  the  time  Gradon  made  his  survey, 
complainant,  through  its  engineer,  forwarded  to 
the  United  States  Forest  Service  a  statement  of 
its  plant  which  included  a  statement  of  the  capacity 
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of  the  Mckerson  Ditch.  From  that  it  appeared 
that  it  estimated  the  capacity  of  the  ditch  at  40.1 
second-feet  (Trans,  p.  320).  Since  the  original 
capacit}^  of  the  ditch  did  not  exceed  1300  inches, 
it  is  too  apparent  for  argument  that  the  ''cleaning" 
given  the  ditch  in  1906  increased  its  capacity  some 
700  inches. 

William  Durbrow,  the  manager  and  chief  witness 
for  complainant,  conceded  that  the  5-foot  flumes 
which  were  originally  on  the  ditch  were  changed 
to  6-foot  flumes  (Trans,  p.  208).  Increasing  the 
size  of  the  flume  is  wholly  inconsistent  with  any 
theory  that  the  ditch  at  that  time  was  merely  being 
''cleaned  out"  to  its  former  capacity. 

Appellee  finds  it  necessary  to  urge  that  since  no 
new  dam  was  built  at  the  time  the  work  was  done 
in  1906  there  could  have  been  no  diversion  of 
water.  The  suggestion  is  that  the  dam  regulated 
the  flow  of  the  water  in  the  ditch.  This  obviously 
is  a  mistake.  Mr.  North  testified  (Trans,  p.  133) 
that  the  amount  of  the  water  in  the  ditch  was 
regulated  b}^  the  headgate  of  the  ditch.    He  stated 

"These  gates  were  always  kept  closed  down 
so  as  to  let  .just  so  much  water  under  them 
and  the  rest  flowed  over  the  dam.  If  you  were 
taking  all  the  water  into  the  ditch  you  would 
raise  these  gates  up." 

Clearly,  the  flow  into  the  ditch  was  not  regulated 
by  the  height  of  the  dam  but  by  the  manipulation 
of  the  intake  gates. 
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While  we  are  on  this  subject  it  may  not  be 
amiss  to  direct  the  court's  attention  to  the  ruling 
of  the  Master  excluding  the  testimony  of  the  wit- 
ness, B.  L.  McCo}^,  which  ruling  was  excepted 
to  and  specified  as  erroneous  (page  29,  opening 
brief).  While  the  trial  was  in  progress  appellant 
located  this  witness,  a  civil  engineer,  and  the  man 
who  actuall}^  surve3^ed  the  Nickerson  Ditch  for 
the  w^ork  done  in  1905  and  1906.  He  still  had  his 
field  notes  made  at  that  time.  In  view  of  the  fact 
that  there  has  been  a  great  deal  of  controversy 
during  the  trial  concerning  the  character  of  the 
work  done,  appellant  called  him  to  the  stand  to 
have  it  determined  finally,  and  once  and  for  aU, 
exactly  what  was  done.  Much  to  our  surprise, 
counsel  for  appellee  strenuously  objected  to  the 
questions  asked  him.  These  objections  were  sus- 
tained (Trans,  pp.  382  and  383).  If  the  Master 
had  actually  f  omid  that  there  had  been  no  diversion 
of  the  water  and  no  enlargement  of  the  ditch  in 
1906,  this  ruling  alone  would  justify  a  reversal. 
Apart  from  this  consideration,  the  action  of  counsel 
for  complainant  in  objecting  to  the  testimony  is  an 
interesting  commentary  on  their  present  contention. 

(2)  In  our  opening  brief  we  suggested  that  the 
act  of  the  defendant  in  taking  the  water  out  of  the 
Nickerson  Ditch  after  the  water  had  been  diverted, 
was  justifiable  as  a  self-remedy  which  could  be 
availed  of  mthout  breach  of  peace,  and  accordingly 
should  be  favored  by  a  court  of  equity. 
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In  answer  to  this  suggestion  counsel  point  out 
that  no  title  or  ownership  to  water  of  a  stream  is 
secured  before  it  is  actually  taken  in  possession 
or  reaches  the  point  of  diversion,  and  accordingly, 
that  the  principle  of  recaption  to  w^hich  we  referred 
is  not  applicable  (pages  28  and  29  of  appellee's 
brief).  We  did  not,  of  course,  contend  that  the 
right  to  the  u.se  of  water  was  a  chattel  or  that 
the  rule  cited  was  directly  applicable.  Our  only 
purpose  was  to  show  the  approval  given  by  the 
common  law  to  a  self-remedy  where  it  is  available, 
and  to  suggest  that  it  should  meet  the  same 
approval  in  a  court  of  equity.  While  the  title  of 
water  is  not  secured  until  actually  in  the  possession, 
the  right  of  riparian  proprietor  or  appropriator 
to  the  waters  of  a  stream  is  itself  an  important 
right  and  one,  of  course,  which  the  law  protects. 

(3)  Counsel  admit  that  the  Master  declined  to 
find  upon  the  issue  as  to  the  water  rights  of  Little 
Butte  Creek,  but  they  suggest  that  the  Master 
found  facts  from  which  the  legal  conclusion  that 
complainant's  rights  in  the  waters  were  superior 
to  those  of  the  defendant  inevitably  follows  (pages 
29  to  32,  brief  for  appellee). 

This  suggestion  is  based  almost  entirely  upon 
the  statement  of  the  Master  that  after  1890  when 
the  Powers  Ditch  went  out  of  repair  the  Nicker- 
son  Ditch  took  all  the  water  in  the  summer 
flowing  in  Little  Butte  Creek  at  the  Mckerson 
Dam.    We  have  had  occasion  to  refer  to  this  state- 
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ment  in  our  opening  brief  and  also  in  this  reply 
brief  (supra,  p.  3). 

The  general  question  as  to  the  ownership  of  the 
waters  of  Little  Butte  Creek  in  1906  is  discussed 
at  length  in  our  opening  brief,  pages  7  to  27- 
inclusive,  and  there  is  no  occasion  to  repeat  here 
what  was  there  said.  We  think  that  it  is  too  plain 
for  argument  that  the  complainant  not  only  failed 
to  establish  an}^  right  in  and  to  the  waters  of  Little 
Butte  Creek,  except  to  the  water  therein  in  excess 
of  the  amount  which  had  been  appropriated  by 
Mr.  Mowry,  but  that  defendant  by  his  appropria- 
tion secured  a  paramount  and  prior  right. 

One  word  may  be  added  at  this  point  concerning 
this  general  claim  of  complainant  that  the  evidence 
establishes  a  prior  right  in  its  favor  to  the  water 
of  the  creek.  The  right,  if  it  secured  any,  must 
be  based  upon  adverse  use.  As  counsel  themselves 
well  stated,  proof  to  establish  title  by  adverse 
possession  must  be  clear  and  satisfactory  and  the 
burden  is  upon  the  adverse  claimant. 

Mr.  Weil  describes  the  essentials  for  the  acquisi- 
tion of  the  right  by  adverse  use  or  prescription  as 
follows: 

"The  following  are  the  requisities  for  the 
loss  and  acquisition  of  a  right  by  adverse  use 
or  prescription,  viz. :  The  use  must  be  contin- 
uous for  the  statutory  period,  exclusive  (i.  e. 
uninterrupted;  i.  e.  peaceable),  open  (i.  e.  no- 
torious), under  claim  of  right  (i.  e.,  color  of 
title),  hostile,  and  an  invasion  of  the  other's 
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right  which  he  has  a  chance  to  prevent,  and 
taxes  must  be  paid." 

Water  Rights  in  Western  States,  Vol.  1,  Sec. 

582. 

It  will  be  noted  by  a  reference  to  the  report  of 
the  Master  that  he  does  not  find  either  the  taking 
of  the  water  from  Little  Butte  Creek  after  1890 
was  exclusive  or  under  a  claim  or  right,  or  hostile, 
or  an  invasion  of  a  right  w^hich  the  defendant's 
predecessors  had  a  chance  to  prevent.  Counsel  do 
not  point  to  any  evidence  w-hich  proves,  or  even 
tends  to  prove,  that  the  use  by  its  predecessors  in 
interest  was  of  the  character  essential  to  give  rise 
to  a  prescriptive  title.  On  the  contrary,  to  mention 
just  two  elements  necessary  for  a  prescriptive  title, 
the  evidence  shows  conclusively  that  the  use  was 
neither  adverse  nor  under  a  claim  of  riarht. 

From  the  year  1892  to  the  year  1899,  when  he  filed 
his  notice  of  appropriation,  Mr.  Mowry  took  all  the 
w^ater  which  he  foimd  necessary  to  use  at  the  mine 
from  the  Nickerson  Ditch.  This  water  was  taken 
with  the  knowledge,  acquiescence  and  consent  of 
McLoughlin  and  of  Cutting,  who  were  the  owners 
during  these  years  of  the  ditch.  How  possibly  can  it 
be  contended  that  McLaughlin's  and  Cutting's  tak- 
ing of  w^ater  from  Little  Butte  Creek,  if  in  fact 
the  water  was  so  taken,  was  adverse  when  Mowry 's 
right  to  the  water  as  a  riparian  proprietor  was 
recognized  to  the  extent  of  permitting  him,  without 
compensation,  to  take  such  water  as  he  needed  from 
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the  ditch?    These  facts  show  conclusively  that  there 
was  no  adverse  user  during  this  period. 

Furthermore,  there  was  absolutely  no  claim  of 
right  or  color  of  title  whatever  on  the  part  of  Mc- 
Loughlin  or  Cutting  to  any  of  the  waters  flowing 
in  Little  Butte  Creek,  except  the  waters  conducted 
therein  by  the  Snow  Ditch.  Apart  from  Mr.  How- 
ry's testimony  that  McLoughlin  himself  suggested 
and  advised  him  to  appropriate  the  natural  waters 
of  Little  Butte  Creek,  this  fact  is  shown  by  the  de- 
scriptions in  the  deed  from  McLoughlin  to  Cutting 
(Trans,  p.  360)  and  in  the  deed  from  Cutting  to 
Oroville  Water  Company  (Trans,  p.  362).  In  both 
these  deeds  the  water  right  referred  to  is  that 
''water  right  taken  f^^om  the  west  hranch  of  the 
Feather  River  at  a  point  nearly  opposite  the  Vil- 
lage of  Inskip".  This  action  of  McLoughlin  and 
Cutting  in  expressly  describing  the  water  rights 
appurtenant  to  the  Snow  and  Nickerson  Ditch 
as  taken  from  the  west  branch  of  the  Feather 
River,  is  conclusive  evidence  that  they  claimed  no 
title  to  the  natural  waters  of  Little  Butte  Creek. 
Counsel's  suggestion,  therefore,  that  unquestion- 
ably the  user  of  the  water  was  adverse  to  the  world, 
including  the  defendant,  is  wholly  without  support 
in  the  evidence. 

We  have  already  answered  at  length  the  sug- 
gestion that  complainant  has  a  record  title  both 
to  the  Powers  Ditch  and  water  right  and  to  the 
Nickerson  Ditch  and  water  right  (see  pages  20 
et  seq.  opening  brief). 
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In  concluding  the  discussion  of  this  point  we 
would  suggest  that  complainant  well  knew  when 
it  commenced  this  action  that  if  its  rights  depended 
upon  its  ability  to  show  prior  right  to  the  w^aters 
of  Little  Butte  Creek,  its  chances  of  prevailing  in 
the  action  were  not  of  the  best.  Complainant's 
action  in  omitting  from  its  bill  any  allegation  what- 
ever concerning  its  right  to  the  w^ater  and  its  insist- 
ence that  water  rights  were  not  involved,  are  ex- 
plainable only  on  the  theory  that  it  knew  that  it 
would  be  exceedingly  difficult  to  establish  that  fact. 
It  preferred  to  base  its  action  upon  the  dicta  in 
the  Silver  Creek  case,  and  thereby  avoid,  if  pos- 
sible, the  necessity  of  going  into  such  a  question. 

(4)     It  is  suggested  in  the  fourth  place  that 

"since  the  water  in  question  was  devoted  to 
public  use  the  defendant  could  not  retake  or 
recapture  it,  but  that  its  remedy,  if  an}^  was  an 
action  for  damages"  (page  32,  brief  for  appel- 
lee). 

This  is  a  rather  remarkable  proposition,  and  one 
which,  of  course,  finds  no  support  whatever  in  the 
cases  cited. 

The  rule  to  which  counsel  adverts,  but  which  they 
do  not  discuss,  is  well  stated  by  the  Supreme  Court 
of  California  in  the  case  of  Barton  v.  Riverside, 
155  Cal.  513,  cited  by  appellee,  as  follows: 

"This  rule,  briefly  stated,  is  that  where  one 
whose  property  is  taken  for  a  public  use  has 
stood  by  without  objection,  knowing  that  it  was 
so  taken  and  applied,  and  has  allowed  the  pub- 
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lie  use  to  be  instituted  and  carried  on  at  great 
expense,  and  has  permitted  the  people  benefited 
thereby  to  adapt  themselves  to  the  new  condi- 
tions and  avail  themselves  of  the  conveniences 
and  advantages  thereby  afforded,  he  cannot 
thereafter  maintain  an  action  to  enjoin  the  con- 
tinuance of  such  public  use  or  to  recover  pos- 
session of  the  property  so  taken,  but  will  be 
relegated  to  an  action  for  damages." 

In  view  of  the  fact  that  the  second  affirmative 
defense  alleges  that  upon  the  diversion  of  the  water 
defendant  immediately  retook  it  from  the  Nickerson 
Ditch  on  its  property,  it  is  obvious  that  no  element 
of  estoppel  is  present  here,  and  that  the  rule  re- 
ferred to  by  counsel  has  no  application  whatever. 


I-C. 

Appellant  contended  in  its  opening  brief  that  if 
its  action  in  taking  water  from  the  Nickerson 
Ditch  was  not  justified  on  broad  principles  of  equity 
under  the  facts  alleged  in  the  second  affirmative 
defense,  it  could  at  least  be  justified  under  the  doc- 
trine of  the  case  of  Hoyt  v.  Hart,  149  Cal.  722. 

Counsel  in  answer  to  this  suggestion  contend  that 
the  case  of  Hoyt  v.  Hart  holds  only  that  it  is  legally 
possible  for  two  parties  to  both  hold,  and  have  the 
right  to  the  use  of,  a  ditch,  and  suggest  that  the 
servient  owner  is  not  entitled  to  use  the  ditch 
except  tvJiere  he  has  received  a  conveyance  of  the 
right  to  do  so  from  the  ditch  owner  or  has  secured 
a  prescriptive  right  to  do  so  (pages  32  to  34,  brief 
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for  appellee).  Needless  to  say,  this  proposition  en- 
tirely ignores  the  doctrine  expressly  laid  down  in 
that  case.  No  amount  of  argument  or  discussion 
can  disguise  the  fact  that  it  was  there  held  directly 
and  expressly  that  the  general  rule  that  a  servient 
owner  can  use  a  right  of  way  in  any  manner  which 
does  not  materially  impair  or  interfere  with  the 
enjoyment  of  the  easement,  is  directly  applicable  to 
a  ditch,  and  that  a  servient  owner  is  entitled  to  use 
the  conduit  for  the  carriage  and  flowage  of  his  own 
water  so  long  as  such  use  does  not  restrict  or  inter- 
fere with  the  right  ownied  by  the  complainant. 


II. 

Appellant  contended  in  its  opening  brief  that  if 
the  burden  was  upon  it  to  justify  its  acts,  and  if 
these  acts  could  not  be  justified  on  any  legal  or 
equitable  principle,  at  any  rate  it  had  been  in  the 
quiet,  open,  continuous  and  adverse  possession  of 
the  right  to  conduct  its  water  through  the  ditch  for 
more  than  five  years  before  the  commencement  of 
the  action,  and  accordingly  had  secured  a  prescrip- 
tive right  so  to  do.  Exception  was  taken  to  the 
action  of  the  Master  in  the  finding  against  this 
prescriptive  right,  and  it  was  pointed  out  that  the 
findings  that  the  water  was  taken  only  occasion- 
ally after  1906,  that  the  use  was  not  open,  but  on 
the  contrary,  surreptitious  and  that  it  was  inter- 
rupted, were  without  support  in  the  evidence. 
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Counsel  in  discussing  this  question  (page  36, 
brief  for  appellee)  do  not  dispute  our  contention 
that  there  is  no  substantial  conflict  of  testimony  on 
the  fact  that  commencing  with  1906  defendant  used 
the  water  from  the  Nickerson  Ditch  continuously 
as  its  need  required.  Accordingly,  we  are  justified 
in  assuming  that  they  do  not  question  the  correct- 
ness of  this  conclusion. 

In  support  of  the  finding  that  the  water  was 
taken  surreptitiously,  they  rely  solely  upon  the  tes- 
timony of  Durbrow,  Beik  and  Lincoln.  The  testi- 
mony of  these  witnesses  was  referred  to  by  us  at 
length  in  our  opening  brief,  and  we  submit,  as  we 
there  contended,  that  they  afford  no  justification 
whatever  for  a  finding  that  defendant  took  the 
water  either  surreptitiously,  or  without  the  knowl- 
edge of  complainant. 

A  reference  to  the  testimony  referred  to  by 
appellee  on  the  question  of  interruption  shows,  as 
stated  in  our  opening  brief,  that  the  sole  acts  which 
could  in  any  possible  view  of  the  case  be  considered 
as  an  interruption  was  the  occasional  closing  of  the 
Bader  spillway  and  the  occasional  posting  of  a 
notice  on  defendant's  gate.  Counsel  do  not  dispute 
the  proposition  that  such  acts  are  not  interruptions 
in  a  legal  sense  unless  they  were  brought  home  to 
the  knowledge  of  defendant  as  the  acts  of  complain- 
ant, nor  do  they  question  our  statement  that  these 
acts  were  not  as  a  matter  of  fact  brought  to  the 
attention  of  the  defendant.  Concerning  the  sug- 
gestion   that    Mr.    Mowry    himself    admitted    such 
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interruptions,  it  will  suffice  to  say  that  the  portion 
of  the  record  referred  to  only  shows  that  he  knew 
that  the  gate  at  times  was  shut  down.  He  did  not 
state,  however,  and  there  is  no  evidence  that  he 
knew  who  had  closed  the  gate. 

We  submit,  therefore,  that  the  Master  was  not 
justified  on  the  evidence  in  finding  that  the  use  by 
defendant  of  the  Nickerson  Ditch  after  1906  was 
either  occasional,  or  surreptitious,  or  interrupted. 

(2)  The  second  point  of  counsel  on  this  question 
of  prescriptive  user  is  directed  to  the  fact  that  all 
the  taxes  have  been  paid  by  complainant  and  its 
predecessors,  and  that  no  taxes  have  been  paid  by 
defendant.  Though  it  is  not  so  stated,  we  presume 
the  point  is  that  even  had  defendant  taken  the  water 
continuously,  openly  and  without  interruption,  it 
could  not  have  secured  a  prescriptive  title  because 
of  its  failure  to  pay  the  taxes  (page  37,  brief  for 
appellee). 

It  is  a  rule,  of  course,  in  California  that  the  pay- 
ment of  taxes  is  an  essential  element  in  acquiring 
a  prescriptive  title.  This  rule,  however,  has  no 
application  to  the  acquisition  of  a  prescriptive  title 
to  a  portion  of  an  easement.  The  adverse  use  by  a 
servient  owner  of  an  easement  possessed  by  another 
is  not  the  acquirement  of  a  right  on  the  part  of  the 
servient  owner,  but  a  limitation  of  the  right  claimed 
by  the  dominant  owner,  and  the  payment  of  the 
taxes  assessed  on  his  land  by  the  servient  owner 
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fulfills  the  requirement  (Smith  v.  Hampshire,  4  Cal. 
App.  8,  11). 

(3)  Counsel  suggest  in  the  third  place  that 
*'A  very  insignificant  part  of  the  water  taken  by 
defendant  has  been  put  to  beneficial  use"  (page  37, 
brief  for  appellee).  They  refer  to  no  testimony 
showing  the  total  amount  of  water  taken  by  defend- 
ant and  the  proportion  of  that  amount  actually 
placed  in  use,  nor  is  any  evidence  referred  to  which 
shows  or  tends  to  show  that  any  part  of  the  water 
taken  by  defendant  was  Avasted.  Extended  dis- 
cussion of  this  question,  however,  is  unnecessary 
because  appellee  itself  admits  that  defendant  had 
beneficial  use  for  at  least  forty  or  fifty  inches  of 
water.  If  it  were  the  fact  that  it  had  no  use  for 
a  greater  amount,  this  does  not,  of  course,  justify 
the  finding  that  it  had  not  secured  a  prescriptive 
right  to  any  amount. 

(4)  The  final  point  made  by  appellee  is  that 
since  both  the  ditch  and  water  were  dedicated  to 
public  use  no  prescriptive  right  could  be  acquired 
in  either  so  long  as  such  use  was  continued.  This 
proposition  is  stated  but  not  discussed  (page  37, 
brief  for  appellee). 

It  is  true  that  it  has  been  held  that  a  prescriptive 
right  cannot  be  obtained  to  a  right  of  way  of  a  rail- 
road company.  This  is  based  on  the  theory  that  a 
railroad  right  of  way  is  a  public  highway  (see 
Southern  Pacific  Co.  v.  Hyatt,  132  Cal.  240,  cited 
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by  appellee).  We  know  of  no  case,  and  none  has 
been  cited,  extending  this  doctrine  to  any  other 
public  service  corporation.  The  rule  is  not  based 
upon  the  fact  that  the  railroad  right  of  way  is 
dedicated  to  public  use  but  solely  on  the  fact,  as  just 
indicated,  that  it  is  in  its  nature  a  public  highway. 

Counsel  throughout  their  brief  constantly  refer 
to  the  farmers  at  Paradise.  Indeed,  it  is  asserted 
that  the  controversy  here  is  one  between  the  "com- 
plainant and  the  farmers  at  Paradise"  and  the 
defendant.  The  purpose  of  this  statement  is,  of 
course,  to  make  it  appear  that  defendant  is  not 
justified  in  insisting  upon  its  rights  and  that  in 
doing  so  it  ignores  the  public  interest. 

If  the  complainant  had  been  as  solicitous  of  the 
rights  of  the  farmers  in  1906  as  they  are  at  this 
time,  it  would  have  been  a  simple  matter  to  have 
resorted  to  its  right  of  condemnation  and  taken  over 
the  rights  of  defendant  in  Little  Butte  Creek  and 
paid  therefor  a  proper  compensation.  It  cannot 
now  justify  its  wrong  by  any  reference  to  the  public 
interest  or  the  public  rights.  In  this  connection 
some  observations  of  Mr.  Justice  Sloss  in  the  case 
of  Miller  &  Lux  v.  Madera  Canal  Co.,  155  Cal.  59, 
are  in  point : 

"Neither  a  court  nor  the  legislature  has  the 
right  to  say  that  because  such  water  may  be 
more  beneficially  used  by  others  it  may  be 
freely  taken  by  them.  Public  policy  is  at  best 
a  vague  and  uncertain  guide,  and  no  considera- 
tion of  policy  can  justify  the  taking  of  private 
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property  without  compensation.  If  the  higher 
interests  of  the  public  should  be  thought  to 
require  that  the  water  usually  flowing  in 
streams  of  this  state  should  be  subject  to  appro- 
priation in  ways  that  mil  deprive  the  riparian 
proprietor  of  its  benefit,  the  change  sought 
must  be  accomplished  by  the  use  of  the  power 
of  eminent  domain.  The  argument  that  these 
waters  are  of  great  value  for  the  purposes  of 
storage  by  appropriators  and  of  small  value  to 
the  lower  riparian  o^vners  defeats  itself.  If  the 
right  sought  to  be  taken  be  of  small  worth,  the 
burden  of  paying  for  it  will  be  great.  If,  on 
the  other  hand,  great  benefits  are  conferred 
upon  the  riparian  lands  by  the  flow,  there  is  all 
the  more  reason  why  these  advantages  should 
not,  without  compensation,  be  taken  from  the 
owners  of  these  lands  and  transferred  to 
others. ' ' 

We  submit  that  the  theory  adopted  by  the  trial 
court  in  the  conduct  of  this  case  was  an  erroneous 
one,  and  that  as  a  result  of  its  application  defend- 
ant has  been  greatly  prejudiced. 

Dated,  San  Francisco, 
June  18,  1917. 

Respectfully  submitted, 
R.  II.  Cross, 
Arthur  H.  Brandt, 
Solicitors  for  Appellant. 
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erroneous     9 

(A)  The  court  did  not  err  in  ruling  that  com- 

plainant had  made  out  a  prima  facie  case 
and  that  the  burden  was  upon  it  to 
justify  its  case    10 

(B)  The  court  did  not  err  in  holding  that  the 

allegation  of  defendant's  "second  affirma- 
tive defense"  did  not  constitute  a  defense 
to  the  suit  12 

(1)  Even  had  the  defendant  established 

that  its  right  to  the  use  of  the 
water  of  Little  Butte  Creek  was 
superior  to  that  of  the  complain- 
ant, this  would  not  have  justified 
its  entry  upon  plaintiff's  ditch .  .     13 

(2)  Until  water  is  actually  diverted  by 

the  owner  into  his  ditch  or  upon 
his  land  he  obtains  no  ownership 
thereof  or  title  thereto.  The  de- 
fendant therefore  was  not  the 
owner  of  any  water  flowing  in 
complainant's  ditch,  and  for  that 
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of  the  claimed  right  of  "recap- 
ture"         28 

(3)  Defendant's  theory  of  "recapture" 

fails  also  because  the  rights  of 
complainant  to  the  use  of  the 
waters  of  Little  Butte  Creek  are 
established,  by  the  overwhelming 
weight  of  the  testimony,  to  be 
prior  to  those  of  defendant 29 
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devoted  to  public  use,  defendant 
could  not  retake  or  "recapture" 
it,  but  its  remedy,  if  any,  was  an 
action  for  damages   32 

(C)  The   court  did  not  err  in  holding  that  the 

"third  affirmative  defense"  of  defendant 
was  invalid  in  law 32 

(D)  The   court  did  not  err  in  failing    (as  eon- 

tended  by  appellant)  to  find  in  the  decree 
the  nature  and  extent  of  complainant's 
rights    34 

II.  The  court  did  not  err  in  holding  that  defendant  did 
not  have  a  prescriptive  right  to  the  Nickerson 
Ditch  or  to  take  water  therefrom,  except  upon 
paying  the  lawful  rates  therefor 34 

1.  Defendant's    use    was    not    open,    continuous, 

peaceable   or   adverse 35 
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predecessors,  and  no  taxes  have  been  paid 

by  defendant 37 

3.  A  very  insignificant  part  of  the  water  taken 
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to  public  use  and  therefore  no  prescriptive 
right  could  be  acquired  in  either  so  long  as 
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This  suit  was  brought  in  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Calfornia 
by  Oro  Electric  Corporation  against  Bader  Gold 
Mining  Company  to  obtain  a  decree  quieting  com- 
plainant's title  to  a  certain  ditch  in  Butte  County, 
California,  used  by  it  in  its  business  of  supplying 
water  to  the  public  for  irrigation  and  in  generating 
hydro-electricity,  and  to  obtain  an  injunction 
restraining  the  defendant  from  interfering  with 
said  ditch  or  taking  water  therefrom. 

The  case  was  heard  by  the  Standing  Master  in 
Chancery  of  the  United  States  District  Court  for 


the  Northern  District  of  California,  under  an 
order  of  said  court  (made  upon  a  stipulation  of  the 
parties),  authorizing  him  ''to  take  and  report  the 
testimony,  together  with  his  findings  and  con- 
clusions thereon"  (Tr.  p.  18).  In  the  report  of  the 
Master,  it  is  said: 

"What  the  defendant  calls  a  narrative  of 
facts  was  intended  by  the  Master  to  be  the 
findings  of  fact  in  issue  which  the  order  of 
reference  requires  me  to  report,  and  to  obviate 
any  doubt  upon  the  matter  I  find  the  facts  as 
stated  in  the   foregoing  report"    (Tr.   p.   64). 

All  of  the  disputed  questions  of  fact  involved, 
were  found  in  favor  of  the  complainant.  These 
findings,  therefore,  as  we  understand  the  rule,  can- 
not now  be  made  the  subject  of  successful  attack. 

Last  Chance  Mining  Co.  v.  Bunker  Hill  etc. 
Co.,  (C.  C.  A.  9th  Cir.)  131  Fed.  579,  587; 
Davis  V.  Schwartz,  155  U.  S.  631;  15  Sup. 
Ct.  237,  239;  39  L.  Ed.  2'89. 

In  the  statement  of  facts  set  forth  in  appellant's 
brief,  the  above  rule  is  wholly  disregarded.  It  be- 
comes necessary,  therefore,  to  restate  here  the  facts 
as  they  were  fomid  by  the  Master,  and  established 
by  the  overwhelming  weight  of  the  evidence. 


Statement  of  Facts. 

The  Nickerson  Ditch  was  constructed  by  A.  A. 
Nickerson  in  the  fall  of  1888  and  the  spring  of 
1889,  long  prior  to  the  date  of  the  acquisition  by 


defendant  of  the  title  to  its  property  and  the 
issuance  of  the  patent  therefor  (Findings,  Tr.  p.  46). 
Mr.  North,  who  constructed  it,  and  who  testified 
as  a  witness  on  behalf  of  defendant,  stated  that  as 
constructed  its  depth  below  the  "thorough-cut",  or 
graded  surface,  was  three  feet,  its  width  on  the 
bottom  was  three  feet,  and  its  width  on  the  top 
was  ^\e  feet  (Tr.  p.  128).  The  grade,  he  also  testi- 
fied, was  9.60  feet  to  the  mile  (Tr.  p.  133).  A  ditch 
of  these  dimensions  would  have  a  capacity  of  1740 
miner's  inches  (Tr.  p.  193).  Mr.  North  further 
testified  that  as  originally  constructed  the  ditch 
extended  from  its  intake  in  Little  Butte  Creek  to 
the  Magalia  and  Chico  Road  below  the  property 
now  owned  by  defendant  (Tr.  p.  128). 

For  "many  years  prior  to  the  construction  of  said 
ditch,  a  ditch  known  variously  as  the  Powers  Ditch, 
the  West  Ditch,  the  Walker  and  West  Ditch,  and 
the  Thompson  Flat  Ditch — and  which  will  be  here- 
inafter referred  to  as  the  "Powers  Ditch" — having 
its  intake  in  Little  Butte  Creek  at  a  point  about  a 
mile  below  the  present  intake  of  the  Nickerson 
Ditch,  had  taken  water  from  said  creek  and  carried 
it  in  a  southerly  direction  to  the  vicinity  of  Oro- 
ville,  where  it  was  used  for  hydraulic  mining  and 
other  purposes  (Findings,  Tr.  p.  48).  At  about 
the  time  the  Nickerson  Ditch  was  constructed,  how- 
ever,— the  finding  is  "about  the  year  1890"  (Find- 
ings, Tr.  p.  90) — the  upper  portion  of  the  Powers 
Ditch  fell  out  of  repair  and  was  abandoned,  and 
from    that    day    to    this,    the    Nickerson    Ditch 


(except  at  periods  of  high  water),  has  carried  all 
of  the  water  of  Little  Butte  Creek.  *'It  is  abso- 
lutely clear  on  the  evidence,  despite  much  contra- 
dictory evidence,"  said  the  Master  in  his  report, 
'Hhat  after  1890,  when  the  Powers  Ditch  went  out 
of  repair,  the  Nickerson  Ditch  took  all  of  the  water 
in  summer  flowing  in  Little  Butte  Creek  at  the 
Nickerson  Dam"  (Tr.  p.  50).  The  Master  further 
found  "that  all  taxes  since  1888  assessed  against 
the  Nickerson  Ditch  have  been  paid  by  the  plaintiff 
or  its  predecessors  and  that  no  taxes  on  said  ditch 
have  been  paid  by  the  defendant"  (Tr.  p.  60). 

It  may  be  also  mentioned  here  that  while  the 
upper  portion  of  the  Powers  Ditch  was  thus  early 
abandoned,  this  was  not  the  case  with  the  lower 
portion  of  it.  On  the  contrary,  the  record  shows 
that  shortly  after  the  Nickerson  Ditch  was  con- 
structed, it  was  connected  with  the  lower  portion 
of  the  Powers  Ditch,  and  thereafter  a  part  of  the 
water  carried  through  the  Nickerson  Ditch  was 
transferred  over  to  the  lower  part  of  the  Powers 
Ditch,  and  thus  carried  on  to  a  point  near  Oroville, 
as  in  the  days  before  the  construction  of  the  Nick- 
erson Ditch  (Findings,  Tr.  p.  49;  Tr.  p.  251). 

Nickerson 's  title  to  the  ditch  and  the  water  right 
appurtenant  thereto  passed  by  mesne  conveyances 
through  various  hands  until,  on  April  30th,  1898, 
it  became  vested  in  Oroville  Water  Company,  which, 
on  August  15th,  1905,  conveyed  said  property  to 
Oro  Water  Light  and  Power  Company,  which  in 
turn  transferred  it  to  complainant  by  deed  dated 


March  12th,  1912  (Findings,  Tr.  p.  47).  For  many 
years,  the  ditch  has  been  used  by  complainant  and 
its  predecessors  during  the  irrigating  season  in 
supplying  water  for  irrigation  to  a  prosperous  agri- 
cultural community  in  Butte  County  below  defend- 
ant's land,  known  as  Paradise  Valley.  In  the 
winter,  the  water  is  stored  in  one  of  complainant's 
reservoirs  termed  the  Kunkle  Reservoir,  whence  it 
is  conveyed  to  the  hydro-electric  plants  of  com- 
plainant which  supply  the  City  of  Oroville  and  its 
inhabitants  with  electricity.  All  of  the  water  flow- 
ing in  Little  Butte  Creek  (except  in  extreme  high 
water  periods,  when  the  amount  of  water  in  the 
creek  exceeds  the  capacity  of  the  ditch)  is  required 
for  these  purposes,  and  in  summer  there  is  scarcely 
enough  water  to  supply  the  irrigators  at  Paradise. 

Complainant's  right  both  to  the  ditch  and  to  the 
water  of  Little  Butte  Creek  is  shown  not  only  by 
this  long  period  of  adverse  user — over  a  quarter  of 
a  century — with  payment  of  all  taxes,  but  it  is  also 
the  owner  of  record  of  both  the  Powers  Ditch  and 
water  right  and  of  the  Mckerson  Ditch  and  water 
right.  It  will  be  unnecessary  here  to  trace  the  de- 
raignment  of  title  to  said  ditches  and  water  rights, 
but  reference  may  be  made  to  the  findings  of  the 
Master  at  pages  46  and  47  of  the  record,  and  to 
pages  304  to  310  and  357  to  368,  where  such  deraign- 
ment  appears. 

In  this  connection,  it  may  be  noted  that  on  page 
15  of  the  brief  for  appellant,  it  is  stated  that  the 
Powers  Ditch  "does  not  seem  to  have  been  included 


in  the  conveyance  of  the  Oro  Water  Light  and 
Power  Company  to  Oro  Electric  Corporation". 
Counsel,  however,  are  mistaken  in  this,  since  the 
description  in  said  conveyance  included  the  Walker 
and  Wilson  or  West  Ditch,  which,  as  above  stated, 
are  the  names  by  which  the  Powers  Ditch  was 
formerly  known  (Findings,  p.  46). 

It  may  also  be  mentioned  that  while,  as  pointed 
out  in  the  brief  for  appellant  (p.  15),  no  convey- 
ance of  the  Powers  Ditch  appears  from  Walter 
Cutting  to  Oroville  Water  Company,  none  was 
necessary,  since  for  many  years  prior  to  the  convey- 
ance made  by  Cutting  to  Oroville  Water  Company, 
in  April,  1898,  cot^ering  the  Mckerson  Ditch  and  the 
water  rights  appurtenant  thereto  (Tr.  p.  362),  all  of 
the  water  of  Little  Butte  Creek  had  been  carried 
down  the  Nickerson  Ditch, — the  upper  portion  of 
the  Powers  Ditch  having  been  abandoned  much 
earlier,  as  just  stated.  When,  therefore.  Cutting 
conveyed  the  Nickerson  Ditch  and  water  right  to 
the  Oroville  Water  Company,  such  conveyance 
carried  with  it  as  appurtenant  to  said  ditch,  all 
his  rights  in  the  waters  of  Little  Butte  Creek  which 
were  formerly  appurtenant  to  the  Powers  Ditch. 

Lower  etc.  Bitch  Co.  v.  Kings  River  etc.  Co., 
60  Cal.  408; 

Williams  v.  Harter,  121  Cal.  47,  51. 

It  may  also  be  mentioned  here  that  the  Snow  Ditch 
referred  to  in  the  brief  for  appellant  (p.  9),  fell 
out  of  repair  and  ceased  to  be  used  at  about  the 
same  date  that  the  Powers  Ditch  fell  out  of  repair 


(1890)  (Findings,  Tr.  p.  50).  It  thus  appears— as 
already  stated — that  from  the  year  1890  to  the  time 
of  the  commencement  of  the  action,  all  of  the  water 
flowing  in  Little  Butte  Creek  (excepting  only  that 
flowing  therein  at  extreme  high  water)  was  carried 
down  the  Nickerson  Ditch  and  sold  by  complainant, 
or  its  predecessors,  for  irrigating,  or  used  by  it  in 
generating  electricity  which  was  sold  to  the  public. 

The  defendant's  rights  are  claimed  to  have  been 
initiated  by  the  posting  by  George  B.  Mo  wry,  on 
March  17,  1899,  of  a  notice  of  appropriation  on 
Little  Butte  Creek  below  the  head  dam  of  the 
Nickerson  Ditch  at  the  point  where  the  intake  of 
the  old  Powers  Ditch  had  formerly  been  located. 
The  amount  of  water  so  appropriated,  as  stated  in 
the  notice,  was  500  inches  measured  under  a  four- 
inch  pressure  (Tr.  p.  135).  It  clearly  appears,  how- 
ever, that  at  that  date  there  was  no  such  amount  of 
water  flowing  in  Little  Butte  Creek  below  the  head 
dam  of  the  Nickerson  Ditch,  the  only  water  which 
flowed  there  being  such  as  was  made  up  from 
springs  and  from  seepage  through  said  head  dam. 
The  evidence  further  shows  that  when  this  appro- 
priation was  made,  Mowry  fully  realized  that  the 
entire  flow  of  the  creek  had  for  many  years  been 
carried  down  the  Nickerson  Ditch  and  that  he  stated 
at  the  time  he  posted  the  notice  of  appropriation 
that  his  purpose  in  so  doing  was  to  obtain  some 
''winter  water"  and  thus  save  buying  water  (Find- 
ings, Tr.  p.  52).  Mowry  thereafter  rehabilitated  to 
a  certain  extent  the  upper  portion  of  said  ditch,  and 
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used,  for  a  short  time,  such  water  as  he  could  obtain 
therein,  when  he  was  obliged  to  discontinue  such  use 
by  reason  of  the  upper  portion  of  the  ditch  falling 
into  disrepair.  No  conveyance  to  defendant  of  any 
rights  which  Mowry  may  have  obtained  by  this 
appropriation  appears  in  the  record  (Findings, 
p.  53). 

For  a  time  thereafter  the  Mining  Company  pur- 
chased water  from  the  owners  of  the  Nickerson 
Ditch,  paying  them  a  flat  rate  of  fifty  dollars  per 
month  therefor,  which  was  later  raised  to  seventy- 
five  dollars  per  month  (Findings,  Tr.  p.  54).  At  a 
subsequent  date,  the  Mining  Company  (as  the  Master 
found,  Tr.  p.  58)  commenced  surreptitiously  to  take 
water  from  the  ditch.  The  evidence  in  this  regard 
showed  that  its  employees  were  instructed  to  open  a 
spillway  in  the  Nickerson  Ditch  not  far  from  def end- 
ant 's  mine,  and  to  permit  water  to  flow  from  the 
ditch  to  the  mine  for  periods  of  about  fifteen  or 
twenty  minutes  at  a  time,  the  object  being  in  this 
way  to  prevent  complainant's  ditch  tender,  who  was 
engaged  in  the  performance  of  his  duties  near  Para- 
dise, from  detecting  the  loss  of  the  water.  The 
record  further  shows  that  whenever  complainant's 
officers  and  employees  discovered  that  the  spillway 
was  open,  they  closed  the  same;  that  notices  were 
posted  at  the  spillway  prohibiting  further  inter- 
ference with  the  ditch,  and  that  numerous  other 
attempts  were  made  by  it  to  stop  interference  with 
the  supply  of  water.  Finally,  in  the  summer  of 
1912,  when  the  irrigators  at  Paradise  were  urgently 


in  need  of  water  for  their  crops,  defendant  openly 
shut  off  the  suppl}^  of  water  in  the  ditch  by  opening 
the  spillway,  causing  all  of  the  water  in  the  ditch 
to  be  conveyed  to  the  mine — with  the  result,  as  testi- 
fied to  by  some  of  the  witnesses  at  the  trial,  that  tons 
of  fruit  and  berries  at  Paradise  were  lost.  The  evi- 
dence further  shows  that  by  far  the  greater  portion 
of  the  water  thus  taken  by  defendant  was  wasted. 
Complaints  having  been  made  by  the  farmers  at 
Paradise  both  to  complainant  and  to  the  Railroad 
Commission,  this  suit  was  commenced. 


Argument. 

In  the  following  pages,  each  of  the  propositions 
discussed  in  appellee's  brief  will  be  considered  in 
the  order  in  which  they  are  therein  stated. 


I. 

THE  LEGAL  PRINCIPLES  ADOPTED  BY  THE  COURT  AND  AP- 
PLIED BY  IT  IN  THE  CONDUCT  OF  THE  TRIAL,  AND  IN 
THE  FINAL  DETERMINATION  OF  THE  CASE,  WERE  NOT 
ERRONEOUS. 

On  pages  32  to  67  of  appellee 's  brief  will  be  found 
discussed  four  legal  propositions  in  respect  of  which 
it  is  claimed  that  the  court  below  erred.  It  will  be 
convenient  to  postpone  detailed  consideration  of 
the  opening  pages  of  appellee's  argument  in  this 
connection  (pp.  42  to  45)  until  the  consideration  of 
the    particular    proposition   in   question   which    is 
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claimed  to  have  been  erroneously  determined  in  the 
court  below  is  considered.  We  pass,  therefore,  to 
the  first  of  these  propositions. 

A 

The  court  did  not  err  in  ruling  that  complainant  had  made 
out  a  prima  facie  case,  and  that  the  burden  was  upon 
it  to  justify  its  acts. 

It  will  be  seen  from  an  examination  of  the  record 
(pp.  108-110)  that  at  the  opening  of  the  hearing  the 
following  facts  stood  admitted  by  the  pleadings  or 
the  stipulations  of  counsel,  viz. :  the  incorporation 
and  citizenship  of  the  parties,  that  the  plaintiff  was 
engaged  in  the  business  of  selling  to  the  public, 
water  for  irrigation,  and  other  beneficial  purposes, 
and  electricity  for  light,  heat  and  power;  that  com- 
plainant was  the  owner  of  the  Nickerson  Ditch ;  that 
the  defendant  asserted  some  claim  to  a  portion  of 
said  ditch  and  claimed  the  right  to  enter  upon  and 
take  water  from  it  without  making  compensation  to 
complainant;  and  that  at  divers  times  during  the 
months  of  April,  May,  June,  July,  August,  Septem- 
ber and  October,  1912,  it  had  repeatedly  and  without 
right,  and  against  the  command  of  complainant 
entered  upon  and  taken  water  therefrom.  It  also 
appeared  that  the  matter  in  dispute  exclusive  of  in- 
terest and  costs,  exceeded  the  sum  of  three  thousand 
dollars,  and  that  the  defendant  threatened  to  con- 
tinue to  assert  said  claims  and  to  enter  upon  and 
interfere  with  said  ditch,  and  to  take  water  there- 
from against  the  consent  of  complainant  and  with- 
out   making    compensation    therefor,    and    that    it 
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would  continue  so  to  do  unless  restrained  by  in- 
junction, etc. 

In  short,  substantially  all  of  the  allegations  of  the 
bill  were  admitted  either  by  the  answer  or  by  the 
stipulation  of  the  parties  at  the  hearing.  It  there- 
fore clearly  devolved  upon  defendant  to  justify,  if 
it  could,  the  acts  complained  of.  For  this  purpose, 
the  defendant  pleaded  six  affirmative  defenses.  It 
was,  therefore,  incumbent  upon  it  to  establish  these 
defenses,  or  one  of  them,  by  evidence,  and  it  was 
not  necessary  that  plaintiff  should  proceed  to  dis- 
prove them  until  defendant  had  introduced  evidence 
in  their  support. 

J.  M,  RoMnson  and  Norton  Co.  v.  Tuscaloosa 
(C.  C.  A.  5th  Cir.),  53  Fed.  966,  970; 

Lilienthals  Tobacco  v.  United  States^  97  U.  S. 
266. 

We,  therefore,  respectfully  submit,  that  no 
error  was  committed  by  the  Master  in  denying  de- 
fendant's motion  to  dismiss  (Tr.  p.  110).  If,  how- 
ever, we  are  mistaken  in  stating  that  it  was  neces- 
sary for  defendant  to  justify  its  acts,  it  is  abun- 
dantly clear  that  the  ruling  complained  of  was  en- 
tirely without  prejudice  to  the  defendant,  as  will 
be  seen  from  the  following  excerpt  from  the 
Master's  report  (p.  29)  : 

''While  I  see  no  error  in  the  ruling  requiring 
the  defendant  to  f^o  forward  with  the  evidence, 
it  must  be  pointed  out  that  the  ruling  did 
not  touch  the  question  of  the  ultimate  burden 
of  proof,  which,  of  course  remained  with  the 
plaintiff.    Furthermore,  if  there  was  any  error 
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in  the  ruling,  it  simply  affected  the  order  of 
proof,  which  was  in  the  discretion  of  the  Mas- 
ter; and  if  any  harm  was  thereby  done  to  de- 
fendant's presentation  it  was  remedied  by  the 
Master's  liberality  in  allowing  defendant  to 
offer  full  proofs  in  later  stages  of  the  hearing. ' ' 

We  pass,  therefore,  to  the  second  proposition 
which  it  is  claimed  was  erroneously  decided  by  the 
court  below. 

B 
The   court   did   not   err  in   holding  that  the   allegation   of 
defendant's  "second  affirmative  defense"  did  not  con- 
stitute a  defense  to  the  suit. 

The  argument  of  appellee  upon  this  point  will  be 
found  at  pages  48  to  54  of  its  brief,  where  the  theory 
is  advanced  that  defendant  was  entitled  to  forcibly 
enter  upon  and  "recapture"  "its"  water  flowing 
in  the  Nickerson  Ditch.  Our  answer  to  this  propo- 
sition will  be  made  under  the  following  headings: 

(1)  Even  had  defendant  established  that  its 
right  to  the  use  of  the  water  of  Little  Butte 
Creek  was  superior  to  that  of  the  complainant, 
this  w^ould  not  have  justified  its  entry  upon 
plaintiff's  ditch. 

(2)  The  "recapture  defense"  fails,  also, 
since  the  water  flomng  in  plaintiff's  ditch  did 
not  belong  to  defendant.  This  follows  from 
each  of  the  following  propositions : 

(a)  Defendant  could  acquire  no  title  to 
the  water  while  it  was  flowing  in  the  stream, 
or  until  it  was  diverted  into  its  ditch. 
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(b)     Complainant's  rights  in  Little  Butte 
Creek  were  superior  to  those  of  defendants. 

(3)  Since  the  water  claimed  to  have  been 
** recaptured"  was  dedicated  to  public  use,  the 
defendant's  remedy,  if  any,  was  an  action  for 
damages. 

These    propositions    will    be    considered    in    the 
order  stated. 


1.  Even  had  the  defendaut  established  that  its  right  to  the  use 
of  the  water  of  Little  Butte  Creek  was  superior  to  that 
of  the  coinplaiuaut,  this  would  not  have  justified  its 
entry   upon    plaintiff's    ditch. 

It  will  be  borne  in  mind  that  the  rights  of  de- 
fendant in  the  land  owned  by  it  were  acquired  long 
subsequent  to  the  construction  of  the  Mckerson 
Ditch  (Findings,  Tr.  p.  46).  Under  the  established 
rule,  therefore,  defendant's  title  was  taken  subject 
to  the  right  of  way  for  the  existing  ditch,  the  latter, 
under  the  legislation  of  Congress,  being  regarded 
as  a  vested  right  at  the  date  of  the  issuance  of  the 
patent. 

Jennison  v.  Kirk,  98  U.  S.  453 ; 

Jacob  V.  Day,  111  Cal.  571; 

Jacobs  V,  Lorenz,  98  Cal.  332. 

The  case  is  precisely  the  same,  therefore,  as  if 
the  owner  of  the  land  through  which  the  ditch  passed 
had  granted  to  plaintiff's  predecessor  a  right  of  way 
therefor.  If  such  grant  had  been  made,  no  one,  we 
suppose,   would   attempt   to   claim  a  right   in  the 
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grantor  to  thereafter  flow  any  water  in  the  ditch 
or  exercise  any  other  act  of  ownership  in  reference 
thereto.  When  the  patent  issued  from  the  govern- 
ment to  defendant's  predecessor,  the  latter  was  in  no 
better  position  than  if  it  had,  itself,  made  the  grant 
of  the  right  of  way.  It  and  its  successors  thereafter 
held  the  land  subject  to  the  existing  ditch  right,  and 
they  owed  to  the  owner  of  the  ditch  the  same  duties 
that  they  would  have  owed,  had  "they,  and  not  the 
government,  been  the  source  of  title  to  the  ditch. 

The  complainant  owned  not  only  the  right  to  flow 
water  in  the  ditch,  but  it  possessed,  also,  as  an 
essential  part  of  its  right,  the  right  to  have  the 
entire  ditch  preserved  and  maintained.  Any  en- 
croachment upon  the  ditch — any  interference  with 
its  sides,  banks,  spillways  or  outlets — constituted 
an  invasion  of  its  rights.  If  such  invasion  con- 
tinued for  a  sufficiently  long  period  it  would  ripen 
into  a  prescriptive  right,  and  the  complainant  was 
therefore  justified  in  resisting  any  invasion  what- 
ever, regardless  of  whether  the  invader  was  the 
owner  of  the  land  through  which  the  ditch  ran, 
and  regardless,  also,  of  the  extent  of  the  invasion, 
or  the  amount  of  damage  resulting  therefrom. 

The  right  to  the  ditch  is  an  entirely  different 
thing  from  the  right  to  the  water  flowing  therein — 
as  different  as  the  ditch  itself  is  from  the  water. 
As  said  in  McLear  v.  Hapgood,  85  Cal.  555,  556, 
''the  ownership  of  the  ditch  is  entirely  distinct  from 
the  right  to  divert  the  water  of  the  stream". 
''Ownership   of  a  ditch  and  the  water   right  for 
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waters  to  flow  through  the  ditch,"  said  the  Supreme 
Court  of  Idaho  in  Siuank  v.  Siveetwater  etc  Co., 
98  Pac.  297,  "may,  and  often  do,  exist  in  different 
parties.  The  existence  of  the  one  right  does  not 
necessarily  imply  the  existence  of  the  other  right 
in  the  same  party." 

In  17  Am.  d  Eng.  Ency.  Law,  p.  513,  it  is  said: 

"An  irrigating  ditch  or  an  interest  therein 
is  real  estate.  Physically,  of  course,  a  ditch 
is  a  part  of  the  land  upon  which  it  is  dug  or 
constructed,  but  the  ditch  and  the  land  on 
which  it  is  situated  may  be  owned  by  different 
persons.  So,  too,  the  ownership  of  a  ditch  may 
be  entirely  distinct  from  the  right  to  divert  the 
water.  One  may  own  an  irrigating  ditch  with- 
out owning  a  tuater  right,  and  may  protect  it 
from  injury.'^ 

(Italics  throughout  this  brief  are  ours.) 

The  distinction  here  adverted  to  is  clearly  set 
forth  in  the  case  of  Nevada  etc.  Co.  v.  Kidd,  37 
Cal.  282,  309,  cited  by  appellant.  Said  Chief  Jus- 
tice Sawyer  in  that  case  (p.  307)  : 

"If  an  action  of  trespass  is  not  sufficient,  it 
is  plain  that  an  action  to  recover  possession 
of  the  dam  site  and  dam  in  process  of  con- 
struction, and  of  the  canal  site  and  canal  there- 
on projected,  surveyed,  and  commenced,  would 
afford  a  complete  and  adequate  remedy  for  any 
injur 3^  averred,  or  that  is  likely  to  arise,  till 
the  plaintiff  is  in  a  condition  to  use  the  water, 
or  be  injured  by  its  diversion  from  it  by  de- 
fendants. 

******* 

"The  water  right,  when  acquired,  although 
intimately  related  to  and  connected  with  the 
site  for  a  dam  and  canal,  and  dam  and  canal 
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commenced,  etc.,  is  a  different  thing,  even 
though  each  may  be  necessary  to  make  the 
other  available  or  useful.  They  are  capable  of 
several  and  distinct  injuries,  giving  rise  to 
separate  and  distinct  causes  of  action,  for 
which  there  are  separate  and  distinct  remedies. 
The  dam  and  canal  may  he  trespassed  upon, 
broken  down,  destroyed  or  taken  into  posses- 
sion under  a  claim  of  right,  without  taking 
away  the  water,  or  preventing  its  use  in  any 
other  mode  or  place,  or  without  questioning 
plaintiff's  right  to  it,  and  plaintiff  may  have 
its  action  for  the  trespass,  or  to  recover  the  pos- 
session of  the  land  constituting  the  dam  and 
canal,  or  their  site;  and  the  tuater  may,  also,  he 
diverted  and  taken  away  without  in  any  way 
disturbing  or  interfering  with  the  dam  and 
canal.  The  possession  and  right  of  possession 
of  the  clam  site  and  dam,  and  cayial  site  and 
canal  may  exist,  and  a  cause  of  action  arise 
for  trespass  or  ouster  long  before  any  present 
ivater  right  capable  of  injury  by  diversion  and 
use  by  other  parties  has  any  existence.'' 

And  again  on  page  315,  the  writer  of  the  opinion 

says: 

"So,  if,  before  the  right  of  plaintiff  to  the 
water  should  have  become  perfected,  while  con- 
structing its  dam  and  canal,  with  a  view  to  a 
future  diversion  and  actual  appropriation  of 
the  water,  the  defendants  should  trespass  upon 
and  destroy  the  w^orks,  or  take  possession  of  the 
site,  a  cause  of  action  would  arise,  but  it  would 
be  an  entirely  different  cause  of  action  from 
the  other  arising  from  a  diversion  of  the  water, 
and  not  identical  with  it  in  law,  or  in  fact.  An 
action  for  damages  for  the  injury  done,  or  to 
recover  the  possession  of  the  site,  would  be  the 
remedy.  The  right  to  the  water  does  not  yet 
exist,  and  it  may  never  vest.  The  most  that  is 
in  esse,  is,  a  right  to  acquire,  by  reasonable  dili- 
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gence,  a  future  rigJit  to  the  ivater.  The  remedy 
for  the  two  kinds  of  injury  might  be  different, 
and  the  measure  of  damages  would  certainly 
be  different,  and  would  require  different  evi- 
dence. ' ' 

Since,  as  appears  from  the  last  cited  case,  a  tres- 
pass may  be  committed  even  upon  a  ditch  contain- 
ing no  water,  it  is  evident  that  the  right  of  the 
owner  of  the  ditch  to  its  exclusive  possession  does 
not  depend  upon  whether  there  is  any  particular 
amount  of  water  in  the  ditch  at  any  particular  time, 
nor  upon  whether  he  owns  any  water  whatever  in 
the  ditch.  Neither  would  an  entry  upon  the  ditch 
be  justified  because  it  appeared  that  the  water  in 
the  ditch  was  owned  by  the  party  making  the  entry. 

The  case  last  cited  is  an  authority,  also,  upon  the 
proposition  that  ejectment  will  lie  to  recover  a 
ditch;  and  this  is  the  doctrine  both  of  the  Califor- 
nia courts  and  of  this  court  in  cases  which,  like  the 
one  at  bar,  are  controlled  by  the  California  law. 
The  established  rule  in  this  state  is  that  the  owner 
of  the  ditch  is  entitled  to  the  exclusive  possession 
thereof. 

In  Integral  etc.  Co.  v.  Altoona  etc.  Co.,  75  Fed. 
379,  it  was  held  that  an  action  to  recover  a  certain 
ditch  and  the  water  rights  appurtenant  thereto 
known  as  the  ''Boston  Ditch"  was  "a  suit,  not  for 
an  incorporeal  hereditament  merely,  hut  for  the 
ditch  itself,  and  that  the  action  of  ejectment  would 
therefore  lie".  In  the  course  of  his  opinion.  Judge 
Gilbert  used  the  following  language: 
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"Mr.  Pomeroy,  in  his  work  on  Water  Rights 
(section  59)  says: 

'There  is,  of  course,  a  plain  distinction  be- 
tween the  appropriator 's  right  to  the  water 
which  he  diverts  and  his  right  to  the  canal, 
ditch,  reservoir,  or  other  structure  through 
which  the  water  is  conveyed.  A  ditch  or  canal 
itself,  used  for  conveying  the  ivater  to  a  mine 
or  elsetvhere,  is  not  a  mere  easement  or  incor- 
poreal hereditament ;  it  is  land.' '' 

After  referring  to  the  cases  of  Reed  D.  Spicer, 

27   Cal.   58,   Canal  Co.   v.  Kidd,  37   Cal.   282,   and 

Mitchell  V.  Mining  Co.,  75  Cal.  464,  the  writer  of 

the  opinion  concludes  as  follows: 

''These  decisions  are  sufficient  to  estaMish  the 
doctrine  that  in  California,  at  least,  recovery 
may  he  had  in  ejectment  of  property  such  as 
that  described  in  the  complaint  in  this  case. 
No'  demurrer  was  made  to  the  complaint  in  the 
court  below,  nor  does  it  appear  that  the  point 
here  presented  was  made  either  on  the  trial 
helotu  or  in  the  assignments  of  error.  We  have 
given  the  question  the  same  consideration,  how- 
ever, to  which  it  would  have  been  entitled,  had 
timely  o'bjection  been  made.  Undoubtedly,  the 
plaintiff  in  ejectment,  suing  for  property  de- 
scribed as  that  which  is  sued  for  in  this  case, 
will,  upon  his  judgment,  acquire  possessio7i  of 
the  ditch  tvherein  the  tvater  runs,  and  of  the 
water  running  therein,  and  of  the  soil  beneath, 
as  tvell  as  the  banks  that  hold  it." 

In  Trippe  v.  Ov cracker,  (Colo.)  1  Pac.  695,  697, 

it  was  said: 

"The  proprietor  of  an  irrigating  ditch, 
whether  upon  his  own  premises  or  those  of 
another,  has  a  property  ownership,  both  in  the 
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ditch  and  the  right  of  luay  therefor,  and  using 
or  enlarging  such  ditch  without  the  owner's  con- 
sent is  as  much  a  taking  or  damaging  of  private 
property,  within  the  meaning  of  the  constitu- 
tion, as  tvould  he  appropriating  the  right  of  wa/y 
therefor  in  the  first  instance.' ' 

The  authorities  cited  show  that  the  right  of  the 
complainant  was  exclusive,  and  entitled  it  to  the 
possession  of  the  entire  ditch,  and  that  it  could  have 
maintained  an  action  of  ejectment  therefor.  It  was 
not  obligated  to  share  its  ditch  with  the  defendant. 
Indeed,  it  would  have  wholly  defeated  the  purpose 
for  which  Congress  authorized  the  granting  of 
rights  of  way  for  ditches  on  the  public  lands,  if  it 
were  held  that  the}^  may  be  used  by  the  owner  of 
the  lands  through  which  they  run  jointly  with  the 
owner  of  the  right  of  way.  Who,  we  may  ask,  would 
avail  himself  of  the  privilege  of  constructing  a 
ditch  under  these  circumstances  %  It  is  entirely  safe 
to  say  that  it  was  never  intended  by  Congress  that 
one  who  had  paid  no  part  of  the  cost  of  construct- 
ing a  ditch — who  was  not  even  the  o^vner  of  the 
land  when  it  was  constructed — could  claim  the  right 
to  use  it  jointly  with  its  owner. 

The  right  of  complainant  is  comparable  with  the 
right  obtained  by  a  railroad  company  for  its  right 
of  way,  in  reference  to  which  it  was  said  in  Town- 
send  V.  New  York  etc.  R.  R.  Co.,  106  N.  Y.  Supp. 

381,  387: 

''While  this  easement  exists,  the  defendant  is 
entitled  to  the  exclusive  use,  possession,  and 
control  of  the  land;  and  the  owner  of  the  fee 
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has  no  right  to  use,  occupy,  or  interfere  with 
the  same  in  any  manner  whatever." 

In  the  case  of  Northern  Pacific  Ry.  Co.  v.  North 
Americcm  Tel.  Co.,  (C.  C.  A.  8th  Cir.)  230  Fed.  347, 
decided  December  15,  1916,  Circuit  Judge  San- 
born, delivering  the  opinion  of  the  Circuit  Court 
of  Appeals  for  the  8th  Circuit,  said: 

'^A  railway  company,  which  has  become  the 
ovvTier  of  a  railroad  which  it  is  operating  and 
of  a  right  of  way  appurtenant  thereto,  has  the 
exclusive  right  to  the  use  of  that  right  of  way 
for  telegraph  purposes  as  well  as  for  railroad 
purposes." 

See,  also, 

Southern  Pacific  Co.  v.  Burr,  86  Cal.  279. 

In  Silver  Creek  etc.  Co.  v.  Hayes,  113  Cal.  142, 
the  plaintiffs,  who  owned  a  canal,  sued  the  defend- 
ants, alleging  that  they,  the  plaintiifs,  were  in 
possession  of  said  canal  and  that  the  defendants 
without  permission  from  the  plaintiffs,  had  wrong- 
fully entered  upon  the  same,  and  taken  water  there- 
from. In  a  cross-complaint,  the  defendants  set  up 
that  they  owned  a  large  tract  of  land  which  it  was 
necessary  to  irrigate,  and  that  the  only  waters 
available  for  that  purpose  were  the  waters  of 
Panoche  Creek.  It  was  further  alleged  that  the 
rights  of  the  defendant  to  Panoche  Creek  were 
superior  to  the  rights  of  plaintiffs  therein. 

In  holding  that  the  facts  stated  would  not  justify 
the  acts  complained  of  by  plaintiffs,  the  Supreme 
Court  of  California,  speaking  through  Judge 
Temple,  said: 


21 


''No  right  to  tvater  is  asserted,  nor  was  it 
necessary  for  plaintiffs  in  order  to  make  a 
case  to  sJiow  any.  The  court  so  held  in  giving 
them  the  relief  demanded,  while  finding  that 
they  had  no  right  to  tvater  in  the  creek.  The 
trespass  charged  did  not  consist  in  destroying 
or  injuring  the  dam  or  other  means  hy  which 
the  water  ivas  diverted  from  the  creek,  nor  in 
diverting  the  water  in  the  creek  to  other  uses, 
hut  was  an  injury  to  the  embankments  of  the 
ditch  and  a  taking  of  the  water  from  the  ditch 
itself.  Had  the  alleged  trespass  consisted  in  an 
attempt  to  prevent  the  flow  into  the  ditch  from 
the  stream,  possibly  the  assertion  of  a  right  to 
have  the  water  flow  would  be  considered,  but 
no  such  defense  could  be  made  here.  The  cause 
of  action  set  up  by  plaintiffs  and  the  rights 
asserted  by  defendant  have  no  reference  to  each 
other.  True,  there  was  water  in  the  ditch,  and 
the  evidence  shotvs  that  it  came  from  Panoche 
Creek.  But  the  fact  that  defendant  had  a 
superior  right  to  the  water  floiving  in  the  creek 
would  not  justify  him  in  destroying  the  ditch, 
or  in  taking  tvJiat  water  he  needed  from  the 
ditch  at  points  where  it  passed  over  or  near  his 
land." 

Hayois  v.  Salt  River  Valley  Carnal  Co.,  (Ariz.) 
71  Pac.  944,  was  a  suit  by  the  Salt  River  Valley 
Canal  Co.  to  enjoin  defendants  from  entering 
upon  an  irrigating  ditch  or  canal  owned  by  plain- 
tiff, or  interfering  with  the  headgates  therein  or 
in  any  manner  obstructing  plaintiff  from  the 
operation  thereof.  The  complaint  set  forth  the 
ownership  and  possession  of  the  ditch  by  plaintiff; 
that  the  defendants  had  entered  into  an  agree- 
ment to  enter  upon  the  canal  and  divert  water 
therefrom  to  their  own  use ;  and  that  the  threatened 
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acts  would  result  in  irreparable  damage  and  injury 
to  plaintiff,  etc.  The  defendants  set  up  in  their 
cross-complaint  that  they  were  the  owners  of  certain 
lands  which  were  irrigated  by  means  of  said  canal, 
and  that  they  were  also  the  owners  of  a  portion  of 
the  water  flowing  in  the  canal,  A  demurrer  to  the 
cross-complaint  was  sustained  by  the  trial  court, 
and,  after  trial,  judgment  passed  in  favor  of  the 
plaintiff.  The  defendants  appealed  from  this  judg- 
ment to  the  Supreme  Court  of  Arizona. 

In  affirming  the  judgment,  the  court  said : 

^'The  new  facts  which  it  is  proper  for  a 
defendant  to  introduce  into  a  pending  litiga- 
tion by  means  of  a  cross-bill  are  such,  and  such 
only,  as  it  is  necessary  for  the  court  to  have 
before  it,  in  deciding  the  questions  raised  in 
the  original  suit,  to  enable  it  to  do  full  and 
complete  justice  to  all  the  parties  before  it,  in 
respect  to  the  cause  of  action  on  which  the 
complainant  rests  his  right  to  aid  or  relief.  If 
a  defendant,  in  filing  a  cross-bill,  attempts  to 
go  beyond  this,  and  to  introduce  new  and  dis- 
tinct matter,  not  essential  to  the  proper  deter- 
mination of  the  matter  put  in  litigation  by  the 
original  bill,  although  he  may  show  a  perfect 
case  against  either  the  complainant  or  one  or 
more  of  his  co-defendants,  his  pleading  will  not 
be  a  cross-bill,  but  an  original  bill.  Enc.  PL  & 
Pr.,  vol.  5,  p.  640,  and  cases  there  cited.  The 
plaintiff's  action  was  brought  for  the  purpose 
of  restraining  the  defendants  from  breaking 
the  head  gates  and  interfering  with  the  man- 
agement of  its  canal.  To  the  determination  of 
this  controversy  all  questions  relating  to  the 
ownership  of  the  water  w^ere  wholly  immaterial. 
It  was  the  ownership  of  the  canal,  and  not  the 
water,  which  constituted  the  basis  of  the  plain- 
tiff's right  to  the  reUef  it  was  asking.     A  de- 
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termination  most  favorable  to  the  defendants 
of  the  various  questions  sought  to  he  injected 
by  the  cross-complaint  tvould  have  failed  to 
show  that  they  had  any  interest  in  the  canal, 
or  laivful  warrant  for  interfering  ivith  the  man- 
agement and  control  thereof;  and,  since  the 
settlement  of  these  questions  could  have  no  pos- 
sible bearing  upon  the  plaintiff's  cause  of 
action,  they  were  not  matters  which  could  be 
properly  adjudicated  in  this  suit.  As  was  said 
by  the  learned  judge  of  the  trial  court  in  his 
opinion:  'Whether  they  (defendants)  are  the 
oldest  settlers  in  the  valley,  whether  they  are 
the  first  appropriators  of  water  from  the  Salt 
river,  whether  they  have  an  absolute  and  un- 
questioned right  to  the  tvater,  no  one  has  the 
right  to  forcibly  break  open  the  head  gates  of 
the  canal,  or  divert  tvater  therefrom,  in  inter- 
ference tvith  the  estaMished  rules  and  regula- 
tions of  the  canal  company,  because  he  is  not 
getting  the  water  to  which  he  may  be  entitled. 
To  hold  otherwise,  or  to  allotv  each  user  of 
water  to  judge  for  himself  of  when  and  hotv 
he  may  use  and  divert  tvater  carried  in  a  canal, 
and  ho IV  much  he  may  use,  and  to  exercise  such 
judgment  by  opening  this  or  that  head  gate, 
in  opposition  to  the  canal  company's  manage- 
ment, woidd  be  productive  of  such  confusion, 
tvaste,  ill  feeling,  and  probable  violence  as  to 
make  it  impossible  for  a  court  to  sanction  it, 
on  the  ground  of  public  policy  alone,^  if  on 
no  other  grotind.'  The  matters  contained  in 
the  cross-complaint  had  no  relevancy  to  the 
plaintiff's  cause  of  action,  and  the  trial  court 
properly  sustained  the  de^nurrer  thereto." 

Stocker  v.  Kirtley,  (Idaho)  59  Pac.  891,  was  a 

suit  by  the   owner   of   a   ditch   for  an  injunction 

restraining    defendant   from    interfering    with   the 

ditch.   In   delivering  the   opinion   of  the   Supreme 

Court  of  Idaho,  Sullivan,  J.,  said: 
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"The  primary  object  of  this  action  was  to 
restrain  appellant  from  filling  respondent's 
ditch  with  placer-mining  debris,  from  running 
the  same  on  his  land,  and  for  damages.     Those 

are  the  only  reliefs  specifically  prayed  for. 

****** 

It  is  not  essential  to  the  recovery  of  the 
specific  relief  prayed  for  that  respondent  estab- 
lish the  allegations  of  his  complaint  as  to  his 
prior  and  superior  right  to  any  of  the  waters 
of  said  creek,  as  one  may  otvn  a  ditch,  or  a 
ditch  and  land,  independent  of  a  tvater  right, 
and  may  protect  them  from  injury." 

We  may  add  that  even  if  it  were  conceded  that 
defendant  possessed  originally  the  rights  in  the 
ditch  which  its  counsel  claims  for  it,  they  were  ex- 
tinguished by  the  long  period  of  adverse  user  by 
complainant's  predecessors.  This  user,  as  we  have 
shown,  was  exclusive  and  adverse  to  the  entire 
world,  including  defendant  and  its  predecessors. 
Campbell  v.  West,  4:4:  Cal.  646. 

The  cases  cited  in  appellant's  brief  on  pages  40 
and  41,  so  far  from  laying  down  any  rule  which  is 
opposed  to  our  position,  in  reality  strengthens  it, 
for  they  show  that  the  owner  of  the  land  through 
which  a  ditch  passes  is  not  entitled  to  the  use  of  it, 
unless  he  has  acquired  such  right  either  by  grant 
or  prescription ;  and  here  there  is  no  proof  of  either. 


Inasmuch  as  the  ''defense"  now  under  considera- 
tion is  predicated  largely  upon  the  claim  that  during 
the  year  1906  the  complainant  enlarged  the  Nicker- 
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son  Ditcli,  it  is  proper  that  the  evidence  bearing 
upon  the  point  should  be  briefly  adverted  to. 

That  the  ditch  was  not  enlarged  conclusively  ap- 
pears, we  think,  from  the  testimony  of  defendant's 
witnesses,  as  well  as  from  the  evidence  introduced 
by  plaintiff.  Mr.  North  (a  witness  for  defendant) 
who  constructed  the  ditch,  stated  that  it  was  well 
constructed  (Tr.  p.  93),  and  that  as  constructed  its 
depth  below  the  "thorough-cut"  or  graded  sur- 
face was  3  feet;  its  width  on  the  bottom  was  3 
feet,  and  its  width,  measured  on  the  thorough-cut, 
was  5  feet  (Tr.  p.  128).  The  grade,  he  testified,  was 
9.60  feet  to  the  mile  (Tr.  p.  128)  ;  while  its  capacity, 
after  it  had  sufficiently  settled,  was  estimated  at 
1300  inches  (Tr.  p.  133). 

Now,  the  testimony  of  Mr.  Durbrow,  which  is 
undisputed,  shows  that  a  ditch  of  the  dimen- 
sions testified  to  by  defendant's  witnesses,  would 
have  a  capacity  of  1740  inches  (Tr.  p.  193).  This 
computation  w^as  made  upon  the  estimate  of  Mr. 
North  that  the  grade  of  the  ditch  was  9.60  feet 
to  the  mile.  In  point  of  fact,  however,  the  grade 
was  more,  as  shown  by  the  undisputed  testimony,  all 
of  which  indicates  that  Mr.  North  somewhat  under- 
estimated the  capacity  of  the  ditch  as  originally 
constructed  (Tr.  p.  175). 

Be  that  as  it  may,  even  if  Mr.  North's  estimate 
of  1300  inches  is  accepted,  it  is  clear  that  there  has 
been  no  substantial  enlargement  of  the  ditch,  for 
the  testimony  shows  that  today  its  capacity  does 
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not  exceed  1425  inches  (see  testimony  of  Gradon, 
Tr.  p.  177,  Huber,  Tr.  p.  326,  Davis,  Tr.  p.  127). 
That  the  capacity  of  the  ditch  has  not  been  enlarged 
is  further  confirmed  by  the  fact  that  no  witness 
was  able  to  testify  that  he  saw  any  enlargement 
made  between  the  spillway  and  the  head  dam,  and 
no  witness  pretended  to  have  taken  any  measure- 
ments before  and  after  the  alleged  enlargement 
(see  testimony  of  Moody  that  today  the  ditch 
would  ''economically  back  1600  inches",  Tr.  p.  120)  ; 
and  his  testimony  relative  to  the  old  frame  in  the 
ditch  (Tr.  p.  120). 

Mr.  Davis,  w^ho  was  called  and  testified  on  behalf 
of  defendant,  stated  that  the  capacity  of  the  ditch 
was  from  1200  to  1500  inches,  which  is  less  than 
North's  estimate  as  to  the  original  capacity.  He, 
moreover,  testified  that  there  was  no  enlargement  of 
the  ditch  (Tr.  p.  280) .  Mr.  Durbrow  was  in  full  charge 
and  knew  what  was  done  and  what  moneys  were  ex- 
pended. He  testified  positively  that  there  was  no 
enlargement  (Tr.  p.  192).  His  testimony  like- 
wise explains  how  any  changes  in  the  form  of  the 
ditch  occurred,  and  shows,  together  with  the  testi- 
mony as  to  the  user  and  payment  of  taxes  by 
plaintiff,  and  its  predecessors,  that  if  any  change 
had  taken  place,  plaintiff's  predecessors  acquired 
a  title  to  the  ditch  in  its  new  condition  by  adverse 
possession.  The  testimony  given  by  Gradon,  Beik 
and  Lincoln  also  confirms  the  correctness  of  the 
conclusion  that  no  material  enlargement  of  the  ditch 
has  taken  place.     The  testimony  of  William  Hen- 
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drix  (Tr.  p.  254)  and  J.  W.  Goodwin  (Tr.  p.  317) 
is  to  the  same  effect. 

Again,  the  ditch,  as  originally  constructed,  was 
admittedly  of  sufficient  size  to  carry  all  the  water 
flowing  in  Little  Butte  in  the  summer  time.  The 
alleged  enlargement,  therefore,  could  not  have  re- 
sulted in  taking  additional  water,  as  claimed  in  the 
answer  (p.  13)  and  as  testified  to  by  Mr.  Mo  wry. 
The  only  way  in  which  a  diversion  of  the  water 
could  have  been  created  was  by  rebuilding  the  old 
dam  or  putting  in  a  new  one,  and  there  is  no  tes- 
timony that  that  was  done,  It  is  true  that  Mr. 
Moody  suggests  that  this  was  the  case,  but  no  one 
else  dared  go  that  far,  and  Moody  himself  sub- 
sequently withdrew  his  testimony  on  that  point. 

That  slight   changes   do  not  invade   any   of  the 

rights  of  the  owner  of  the  servient  estate,  see 

9  Ruling  Case  Law,  p.  789, 

where  it  is  said: 

"But  w^hen  the  change  in  the  condition  of  the 
dominant  estate  effects  a  change  in  the  degree 
of  use  and  not  in  the  kind  of  use,  it  seems  that 
the  right  of  way  by  prescription  is  not  ef- 
fected," 

See  also  cases  collected  in  note:  Ann.   Cas. 

1914  C,  p.  472. 

In  this  connection,  it  may  be  noted  that  it  is  a 
non  sequitur  to  say  that  an  unlawful  enlarge- 
ment of  a  ditch  gives  the  land  owner  any  interest 
in  the  ditch  or  in  the  water  flowing  therein.  The 
most  he  could  claim  would  be  that  he  was  entitled 
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either  to  prevent,  by  force  or  by  a  writ  of  injunc- 
tion, any  material  enlargement  or,  if  the  enlarge- 
ment had  actually  been  made,  to  restore  the  old 
condition,  if  this  could  be  done  without  damaging 
the  ditch.  It  may  be  admitted  that  notwithstand- 
ing the  enlargement,  the  owner  might  use  his  land 
thus  unlawfully  encroached  upon  in  any  way  he 
chose  (provided  the  ditch  right  to  which  the  other 
party  was  lawfully  entitled  was  not  impaired,  in 
which  case  he  in  turn  would  become  a  wrongdoer), 
but  this  would  not  entitle  him  to  use  the  entire 
ditch;  nor  would  it  give  him  any  interest  therein. 
If  this  were  the  law,  for  property  of  the  value  of 
$100  he  might  become  entitled  to  an  interest  in  a 
ditch  worth  half  a  million  dollars.  No  citation  is 
required  for  the  proposition  that  an  owner  of  an 
easement,  who,  without  right,  attempts  to  extend  it 
to  the  prejudice  of  the  owner  of  the  servient  estate 
does  not  forfeit  his  rights. 

It  is,  therefore,  respectfully  submitted  that  the 
court  below  did  not  err  in  holding  that  the  "second 
affirmative  defense"  pleaded  in  defendant's  answer 
did  not  constitute  a  defense  to  this  suit. 

2.  Until  water  is  actually  direrted  by  one  into  his  ditch  or 
upon  his  land,  he  obtains  no  ownership  thereof  or 
title  thereto.  The  defendant,  therefore,  was  not  the 
owner  of  any  water  flowing  in  complainant's  ditch 
and  for  that  reason  there  is  no  basis  for  the  existence 
of  the  claimed  right  of  "recapture". 

On  pages  51  and  52  of  the  brief  for  appellant,  the 
doctrine  of  *' recapture"  of  chattels  is  sought  to  be 
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applied  to  this  case.  It  is  a  sufficient  answer  to  this 
claim,  we  think,  to  call  attention  to  the  rule  that 
there  can  be  no  ownership  of  water  by  one  until 
it  has  reached  his  land  or  been  diverted  into  his 
ditch.  ' '  Neither  a  riparian  proprietor  nor  an  appro- 
priator,"  said  Judge  Shaw,  delivering  the  opinion 
of  the  Supreme  Court  in  Duckworth  v.  Watsonville 
etc.  Co.,  150  Cal.  520,  525,  "has  title  or  ownership 
in  the  water  of  a  stream  before  it  reaches  his  land, 
or  point  of  diversion  respectively."  The  same  rule 
is  laid  down  in  Parks  etc.  Co.  v.  Hoyt,  57  Cal.  46, 
and  a  host  of  other  cases. 

If  this  be  the  correct  rule,  it  is  clear  that  the 
foundation  for  the  application  of  appellant's  '* re- 
capture theory"  entirely  fails,  for  the  latter  is 
predicated  upon  the  ownership  of  the  chattel  by 
the  party  reclaiming  it.  Without  such  ownership, 
there  can,  of  course,  be  no  possible  basis  for  the 
contention  here  advanced. 

3.  Defendant's  theory  of  "recapture"  fails,  also,  because  the 
prior  rights  of  complainant  to  the  use  of  the  waters 
of  Little  Butte  Creek  are  established  by  the  orer- 
whelming  weight  of  the  testimony  to  be  prior  to  those 
of  defendant. 

The  Master,  it  is  true,  declined  to  find  upon  this 
issue,  since  his  determination  of  other  points  made 
that  unnecessary.  He  found,  however, — as  we  shall 
now  proceed  to  show — facts  from  which  the  legal 
conclusion  that  complainant's  rights  in  the  waters 
of  Little  Butte  Creek  are  superior  to  those  of  de- 
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fendant  inevitably  follows.  And  these  findings,  we 
shall  also  show,  are  supported  by  the  overwhelm- 
ing weight  of  the  evidence. 

We  have  already  had  occasion  to  advert  to  the 
finding  ''that  after  1890,  when  the  Powers  Ditch 
went  out  of  repair,  the  Nickerson  Ditch  took  all 
the  water  in  summer  flowing  in  Little  Butte  Creek 
at  the  Mckerson  Dam"  (Tr.  p.  50).  Again,  refer- 
ring to  the  appropriation  made  by  Mr.  Mowry  in 
1899  near  the  intake  of  the  old  Powers  Ditch  (Tr. 
p.  50)  the  Master  found  that  "for  at  least  nine 
years  all  the  water  in  Little  Butte  had  passed 
down  the  Nickerson  Ditch  in  summer  time  and 
for  the  same  period  of  time  the  Snow  Ditch  water 
had  not  come  into  Little  Butte".  And  on  page  53 
of  the  record,  speaking  of  the  old  upper  Powers 
Ditch  which  had  been  rehabilitated  by  Mowry,  he 
said: 

"It  is  clear  at  any  rate  that  during  the 
summer  time  no  water  ran  in  it  during  this 
period  except  such  water  as  was  made  by 
springs  or  other  seepage  below  the  Nickerson 
head-dam." 

The  adverse  user  of  the  water  of  Little  Butte 
Creek  during  this  period  of  over  twenty-five  years, 
as  established  by  their  findings,  undoubtedly  shows 
a  prescriptive  right  in  the  predecessors  of  com- 
plainant to  the  use  of  the  entire  flow  of  said  stream. 

A  brief  reference  to  the  evidence  will  suffice  to 
show  that  it  fully  supports  the  above  finding. 
The  Powers  (or  Walker  &  West)  Ditch  and  water 
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right,  as  it  is  variously  called,  are  very  old  (see 
Campbell  v.  West,  44  Cal.  646,  decided  in  October, 
1872).  The  evidence  shows  that  for  many  years 
prior  to  the  construction  of  the  Nickerson  Ditch,  the 
Powers  Ditch  took  all  of  the  natural  flow  of  Little 
Butte  in  the  summer  (see  testimony  of  Wm.  S. 
Hendrix,  Tr.  p.  248;  testimony  of  C.  M.  Hendrix, 
Tr.  pp. ;  testimony  of  North,  Tr.  p.  266). 

Very  shortly  after  the  construction  of  the  Nicker- 
son Ditch,  the  upper  end  of  the  Powers  Ditch  was 
abandoned.  And  from  that  time  on,  all  of  the  water 
of  Little  Butte  Creek  (except  that  flowing  therein 
in  periods  of  high  water  when  the  amount  of  water 
in  Little  Butte  Creek  at  the  Nickerson  head-dam 
exceeded  the  capacity  of  the  Nickerson  Ditch),  was 
carried  down  the  Nickerson  Ditch.  Unquestion- 
ably, this  user  was  adverse  to  the  world,  includ- 
ing defendant,  and  resulted  in  vesting  in  complain- 
ant's predecessors  a  valid  prescriptive  title  to  the 
use  of  the  water. 

Smith  V.  Hawkins,  110  Cal.  122; 

Alta  etc.  Co.  v.  Hancock,  85  Cal.  219. 

See  testimony  of  Wm.  S.  Hendrix,  Tr.  p.  248 ;  C.  M. 
Hendrix,  Tr.  p.  266;  Davis,  Tr.  p.  280;  North,  Tr. 
pp.  289,  291;  Durbrow,  Tr.  p.  188;  Green,  Tr.  p. 
300;  Fogg,  Tr.  p.  310;  and  Goodwin,  Tr.  p.  317. 

The  record  establishes,  too,  a  record  title  in  com- 
plainant, both  to  the  Powers  Ditch  and  water  right, 
and  to  the  Nickerson  Ditch  and  water  right   (Tr. 
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pp.  357-368,  304-310).  It  will  thus  be  seen  that 
plaintiff's  rights  in  the  Little  Butte  Creek  water 
outrank  by  many  years  any  claim  of  Mowry  thereto. 
The  latter 's  claim  dates  only  from  March,  1899  (Tr. 
p.  135). 

We  submit,  therefore,  that  the  defendant  wholly 
failed  to  establish  its  claim  of  priority  in  the 
waters  of  Little  Butte  Creek. 

4.  Since  the  water  in  question  was  deroted  to  public  use, 
defendant  could  not  retake  or  "recapture"  it,  but  its 
remedy,  if  any,  was  an  action  for  damages. 

It  will  be  sufficient  here  merely  to  cite  some  of 
the  authorities  which  lay  down  this  well  settled  pro- 
position. 

Crescent  Canal  Co.  v.  Montgomery,  149  Cal. 

252; 
Barton  v.  Riverside,  155  Cal.  513; 
Gurnsey   v.   Northern  Cal.  Power  Co.,  160 

Cal.  710. 

C. 

The  court  did  not  err  in  holding  that  the  "third  affirmative 
defense"  of  defendant  was  invalid  in  law. 

For  our  answer  to  this  proposition  advanced  by 
appellant  in  this  connection,  we  respectfully  refer 
the  court  to  the  preceding  pages  of  this  brief.  In 
addition,  a  word  may  be  added  relative  to  the  case  of 
Hoyt  V.  Hart,  149  Cal.  722,  which  is  so  strongly 
relied  upon  by  appellant. 

We  think  that  even  the  slightest  examination  will 
be  sufficient  to  show  that  this  case  does  not  lay 
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down  any  proposition  which  is  opposed  to  our  posi- 
tion. All  that  was  there  held  was  that  it  was 
legally  possible  for  two  parties  to  both  own  an  in- 
terest in  and  have  the  right  to  use  a  ditch.  This 
proposition,  it  seems  hardly  necessary  to  say,  ap- 
pellee has  never  denied.  That  is  an  entirely  different 
question,  however,  from  the  one  whether  the  defend- 
ant in  the  case  at  bar  has,  in  fact,  acquired  a  joint 
right  with  complainant  in  the  Nickerson  Ditch.  In 
the  case  of  Fox  River  etc.  Paper  Co.  v.  Kelly,  35 
N.  W.  744,  749,  it  was  said: 

''The  courts  hold  that  the  right  to  the  water 
of  a  river  flowing  in  a  natural  channel  through 
a  man's  land,  and  the  right  to  water  flowing 
to  it  through  an  artificial  water-course  con- 
structed on  his  neighbor's  land,  do  not  stand 
upon  the  same  ground.  Greatrex  v.  Hayivard, 
8  Exch.  291;  Wood  v.  Wand,  3  Exch.  743; 
Magor  v.  Chadwick,  11  Adol.  &  E.  571;  Sut- 
clife  V.  Booth,  32  Law  J.  Q.  B.  136;  Ramehur 
Pershad  Narain  Singh  v.  Koonj  Behari  Pat- 
tuck,  31  Moak,  771,  33  Moak,  91.  In  the  former 
case,  each  riparian  proprietor  prima  facie  is 
entitled  to  the  unimpeded  flow  of  the  water 
in  its  natural  channel,  while  in  the  latter  case 
any  right  to  the  fotv  must  rest  on  some  grant 
or  arrangement  either  proven  or  presumed  from 
or  with  the  owner  of  the  land  from  tvhich  the 
water  is  artificially  brought,  or  some  other  legal 
origin.'' 

In  the  case  at  bar,  admittedly,  defendant  has 
obtained  no  conveyance  of  the  right  to  take  water 
from  complainant's  ditch;  nor  has  it  acquired  such 
right  by  prescription ;  and  when  it  acquired  its  title 
to  the  land  from  the  government,  it  took  its  subject 
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to  the  ditch-right,  which  was  then  vested  in  the 
predecessors  of  the  complainant.  We  respectfully 
submit,  therefore,  that  the  case  cited  furnishes  no 
support  for  appellant's  contention. 

D. 

The  court  did  not  err  in  failing-  (as  contended  by  appellant) 
to  find  in  the  decree  the  nature  and  extent  of  complain- 
ant's rights. 

This  proposition  having  (as  we  think)  been  fully 
answered  in  the  preceding  pages  of  this  brief,  the 
argument  is  respectfully  rested  thereon. 


II. 

THE  COURT  DID  NOT  ERR  IN  HOLDING  THAT  DEFENDANT 
DID  NOT  HAVE  A  PRESCRIPTIVE  RIGHT  TO  USE  THE 
NICKERSON  DITCH  OR  TAKE  WATER  THEREFROM  EXCEPT 
UPON  PAYING  THE  LAWFUL   RATES   THEREFOR. 

This  subject  will  be  found  discussed  in  the  brief 
for  appellant  at  pages  67  to  77. 

It  is  the  settled  rule  that  the  proof  to  establish 
title  by  adverse  possession  must  be  clear  and  satis- 
factory. 

Clarke  v.  Clarke,  133  Cal.  669. 

In  Snyder  v.  Colorado  etc.  Co.,  181  Fed.  62,  70, 
Judge  Van  Devanter  said: 

''The  law  not  only  looks  with  great  disfavor 
upon  claims  which  are  grounded  in  and  sus- 
tained by  a  trespass,  but  regards  them  as  of 
no   validity   against   those   whose   property   is 
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the  subject  of  the  trespass,  save  when  by  ac- 
quiescence or  neglect  the  right  to  object  to  it 
is  waived  or  lost." 


1.    Defendant's    use   was    not   open,   continuous,    peaceable    or 
adverse. 

It  is  equally  well  established  that,  as  said  by  the 
Supreme  Court  of  California,  in  Thomas  v.  Eng- 
land, 71  Cal.  460, 

"To  perfect  an  easement  by  occupancy  for 
five  years,  the  enjoyment  must  be  adverse,  con- 
tinuous, open,  peaceable/' 

In  the  language  of  the  same  court  in  Bree  v. 
Wheeler,  129  Cal.  147, 

"Interruption  of  adverse  user,  however 
slight,  prevents  acquisition  of  title  by  pre- 
scription. ' ' 

See  also: 

American  Co.  v.  Bradford,  27  Cal.  368; 
Cave  V.  Crafts,  53  Cal.  138; 
Ball  V.  Kehl,  95  Cal.  613; 
Union  Mining  Co.  v.  Dangherg,  81  Fed.  91; 
(Opinion  by  Hawley,  J.). 

Now"  it  cannot  be  claimed  that  defendant 's  use  was 
adverse  to  plaintiff's  predecessors  while  the  water 
was  being  paid  for  by  defendant,  nor  before  plain- 
tiff's predecessors  were  notified  by  the  alleged  ad- 
verse character  of  the  user. 

Ball  V.  Kehl,  95  Cal.  613; 

linger  v.  Mooney,  63  Cal.  592; 

Tarpey  v.  Veitch,  22  Cal.  App.  292. 
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The  fact  that  defendant  paid  for  the  water  for 
a  number  of  years  preceding  the  close  of  the  year 
1905  is  thoroughly  established  by  the  evidence  (Tr. 
p.  189,  Durbrow;  Tr.  p.  315,  Groodwin;  Tr.  p.  311, 
Fogg;  Tr.  p.  302,  Peters).  The  claim  of  Mowry 
that  he  was  paying  for  the  use  of  the  ditch 
and  not  for  the  use  of  the  water,  under  an  agree- 
ment with  Mr.  Smith,  now  deceased,  is  shown  to  be 
untenable  by  all  of  the  evidence  in  the  case.  See 
letter  of  Mowry  (Tr.  p.  54)  ;  testimony  of  Durbrow 
(Tr.  p.  190),  and  Peters  (Tr.  p.  302),  relative  to 
form  of  bills  paid  by  Mowry;  testimony  of  Fogg 
(Tr.  p.  311) ;  Hendrix  (Tr.  p.  250)  ;  Goodwin  (Tr. 
p.  315). 

As  to  the  period  after  the  end  of  1905,  when 
the  payments  ceased,  it  would  be  an  abuse  of 
language  to  say  that  the  use  of  the  water  made  by 
defendant  since  1905  and  down  to  the  month  of 
November,  1912,  when  the  action  was  commenced, 
was  either  adverse,  continuous,  uninterrupted  or 
peaceable.  Until  after  April,  1909,  if  any  water 
was  taken  it  was  taken  surreptitiously  (Durbrow, 
Tr.  p.  190;  Beik,  Tr.  pp.  216-218;  Lincoln,  Tr.  pp. 
228-230).  After  1909  to  the  time  of  the  commence- 
ment of  the  action  there  were  numerous  interrup- 
tions (Beik,  Tr.  pp.  214-219;  Davis,  Tr.  pp.  277-288; 
Lincoln,  Tr.  pp.  227-230).  These  interruptions  are 
admitted  even  by  Mowry  (Tr.  pp.  146-152).  Until 
1912  no  water  was  taken  in  the  summer  time.  In 
fact,  the  cross-gate  at  the  spillway  not  having  been 
put  in  until  August,  1912,  at  least  75  inches  of  water 
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in  the  ditch  must  have  flowed  past  the  spillway  prior 
to  that  time  (Tr.  p.  235).  The  testimony  clearly 
shows  that  defendant's  user  was  frequently  inter- 
rupted and  that  it  did  not  exist  in  the  summer  time 
prior  to  1912. 

2.  The   taxes   haye   all   been   paid    by    plaintiff   and   its    pre- 

decessors,   and  no   taxes   have  been   paid   by   defendant. 

On  this  point  the  Master  found  that 

*'all  taxes  since  1888  assessed  against  the  Nick- 
erson  Ditch  have  been  paid  by  the  plaintiff  or 
its  predecessors  and  that  no  taxes  on  said  ditch 
have  been  paid  by  the  defendant"  (Tr.  p.  60). 

3.  A  very  insignificant  part  of  the  water  taken  by  defendant 

has  been  put  to  beneficial  use. 

See  testimony  of  William  S.  Hendrix  (Tr.  p.  254), 
that  defendant  required  only  40  or  50  inches  of 
water  while  it  was  "washing"  Avhich  occupied  only 
an  hour  or  an  hour  and  a  half  daily.  See  also  tes- 
timony of  Mowry  (Tr.  p.  144),  C.  M.  Hendrix, 
(Tr.  p.  269).  On  the  other  hand,  the  farmers  at 
Paradise  urgently  need  the  water. 

As  to  the  requirement  that  the  water  should  be 
put  to  a  beneficial  use  by  one  claiming  a  prescrip- 
tive title  thereto,  see 

California  Pastoral  Co.  v.  Madera  Canal  Co., 
167  Cal.  78. 

4.  Both  the  ditch  and  water  were  dedicated  to  public  use 
and  no  prescriptive  right  therefore  could  be  acquired 
in  either  so  long  as  such  use  continued. 

Southern  Pacific  Co.  v,  Hyatt,  132  Cal.  240; 
Leavitt  v.  Lassen  Irrigation  Co.,  157  Cal.  82. 
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The  water,  dedicated  as  it  was  to  public  use,  ad- 
mittedly could  not  lose  its  character  by  a  convey- 
ance executed  by  the  owner.  Nor  could  the  owner 
indirectly  destroy  the  public  right  by  permitting  an 
adverse  user. 


III. 


THE  COURT  DID  NOT  ERR  IN  HOLDING  THAT  COMPLAINANT 
WAS  NOT  GUILTY  OF  LACHES  OR  OF  INEQUITABLE 
CONDUCT. 

The  argument  of  appellant  in  this  connection 
may  be  found  at  pages  77  and  78  of  its  brief.  We 
are  content  to  submit  the  same  without  discussion. 

In  conclusion,  it  is  respectfully  submitted  that 
the  position  of  defendant  in  its  controversy  with 
complainant  and  the  farmers  at  Paradise  is  wholly 
wanting  in  equity,  that  it  w^as  rightly  enjoined  from 
interfering  with  complainant 's  ditch  or  taking  water 
therefrom,  except  upon  paying  the  lawful  rates, 
and  that  the  decree  appealed  from  should  be 
af&rmed. 

Dated,  San  Francisco, 
May  28,  1917. 

Respectfully  submitted, 

Charles  P.  Eells, 
Hugh  Goodfellow, 
Stanley  Moore, 
W.  H.  Orrick, 

Solicitors  for  Appellee. 
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hi  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

Brown-Meyer  Company,  a  Corporation, 

Plaintif, 

vs. 
Broadway  Towel  Supply  Company,  a  corpora- 
tion, and  Amos  Burg, 

Defendants. 

No.  6719. 

BILL  OF  COMPLAINT. 
IN  EQUITY. 

To  the  Judges  of  the  District  Court  of  the  United 
States  for  the  District  of  Oregon : 

Brown-Meyer  Company,  a  corporation  organized 
under  the  laws  of  the  State  of  Oregon,  and  located  and 
doing  business  in  the  City  of  Portland  in  said  state, 
brings  this  its  bill  against  Broadway  Towel  Supply 
Company,  a  corporation  located  and  doing  business  in 
the  City  of  Portland,  state  aforesaid,  and  Amos  Burg, 
each  residents  and  citizens  of  the  State  of  Oregon,  and 
inhabitants  of  the  District  of  Oregon,  and  for  cause  of 
suit  plaintiff  alleges  as  follows: 

I. 

That  heretofore,  on  the  13th  day  of  August,  1913, 
Charles  F.  Brown  was  the  true,  original  and  first  in- 
ventor of  a  certain  new  and  useful  towel  holder,  not 


known  or  used  by  others  in  this  country  before  his  in- 
vention or  discovery  thereof,  and  not  patented  or  de- 
scribed in  any  printed  pubHcation  in  this  or  any  foreign 
country,  before  his  invention  or  discovery  thereof,  or 
more  than  two  years  prior  to  his  application  for  patent 
therefor  hereinafter  recited,  and  not  in  pubhc  use  or  on 
sale  in  this  countrj^  for  more  than  two  years  prior  to  his 
applicatin  for  patent  therefor  hereinafter  recited;  and 
that  no  application  for  a  foreign  patent  for  said  inven- 
tion was  filed  more  than  twelve  months  prior  to  the  fil- 
ing of  the  application  for  the  hereinafter  recited  patent 
in  this  country. 

II. 

That  the  said  Charles  F.  Brown,  being  as  aforesaid 
the  inventor  of  said  improvement  and  being  a  citizen 
of  the  United  States,  made  application  to  the  proper 
department  of  the  Government  of  the  United  States, 
to-wit:  the  Commissioner  of  Patents,  for  letters  patent 
in  accordance  with  the  then  existing  acts  of  congress, 
and  having  complied  in  all  respects  with  the  conditions 
and  requirements  of  said  acts  on  the  3rd  day  of  No- 
vember, 1914,  letters  patent  of  the  United  States  No. 
1115895,  signed,  sealed  and  executed  in  due  form  of  law 
for  said  invention  or  discovery  were  issued  and  delivered 
to  the  plaintiff  aforesaid  Brown-Meyer  Company,  as  as- 
signee of  the  said  Charles  F.  Brown,  whereby  there  was 
secured  to  it,  its  successors  and  assigns  for  the  term  of 
seventeen  years  from  the  3rd  day  of  November,  1914, 
the  full  and  exclusive  right  of  making,  using  and  vend- 
ing said  improvement  to  others  to  be  used,  which  said 
letters  patent  are  now  of  record  in  the  patent  office  of 


the  United  States,  and  which  is  ready  here  in  court  to 
be  produced. 

III. 

That  a  description  or  specification  of  the  aforesaid 
improvement  was  given  in  the  schedule  to  the  aforesaid 
letters  patent,  accompanied  by  said  drawings  referred  to 
in  such  schedule  and  forming  a  part  of  said  letters  pat- 
ent. The  said  letters  patent  and  the  said  specifications 
thereto  annexed  which,  or  an  exemplified  copy  of  which 
plaintiff  will  produce  as  directed  by  this  Court,  were 
duly  recorded  in  the  Patent  Office. 

IV. 

That  by  an  instrument  in  writing  bearing  date  Au- 
gust 7,  1913,  the  said  Charles  F.  Brown  duly  assigned, 
transferred  and  set  over  unto  the  plaintiff,  Brown- 
Meyer  Company,  the  entire  interest  in  and  to  the  said 
invention  and  letters  patent  for,  to  and  in  the  entire 
United  States  and  all  of  its  states  and  territories,  to 
be  held  and  enjoyed  by  it  for  the  life  of  said  patent, 
which  assignment  was  duly  recorded  on  August  13, 
1913,  in  the  patent  office  of  the  United  States  in  Liber 
192,  page  290  of  Transfers  of  Patents  as  by  said  assign- 
ment with  the  certificate  of  recording  thereto  affixed 
or  a  duly  certified  copy  of  said  assignment  in  court  to 
be  produced  will  more  fully  appear,  and  the  plaintiff 
is  now  the  exclusive  owner  of  said  letters  patent  and  of 
the  invention  and  improvement  therein  described,  and 
claims  and  owns  all  rights  secured  by  said  letters  patent 
since  the  date  thereof,  and  is  entitled  to  be  protected  in 
the  enjoyment  of  the  same. 


V. 

Yet  the  said  defendants,  well  knowing  the  premises 
and  the  rights  secured  by  your  orator,  as  aforesaid, 
but  contriving  to  injure  your  orator,  and  to  deprive  it 
of  the  benefits  and  advantages  which  might  and  other- 
wise would  accrue  unto  it  from  said  invention  after  the 
issuing  of  the  letters  patent  and  after  the  vesting  of  the 
same  in  your  orator,  as  aforesaid  and  before  the  com- 
mencement of  this  suit,  did  as  your  orator  is  informed 
and  believes,  without  the  license  or  allowance  and  against 
the  will  of  your  orator,  and  in  violation  of  its  rights  and 
in  infringement  of  the  aforesaid  letters  patent  within 
the  District  of  Oregon  and  elsewhere  in  the  United 
States  unlawfully  and  wrongfully,  and  in  defiance  of 
the  rights  of  your  orator,  make,  construct,  use,  and  vend 
to  others  to  be  used,  towel  holders  made  according  to  and 
employing  and  containing  said  invention  and  that  they 
still  continue  so  to  do;  and  that  they  are  threatening  to 
make  the  aforesaid  towel  holders  in  large  quantities  and 
to  supply  the  market  therewith  and  to  sell  the  same. 

All  in  defiance  of  the  rights  acquired  by  and  secured 
to  your  orator,  as  aforesaid,  and  to  its  great  and  irre- 
parable loss  and  injury,  and  by  which  it  has  been  and 
still  is  being  deprived  of  great  gain  and  profits  which 
they  might  and  otherwise  would  have  obtained,  and 
which  have  been  received  and  enjoyed,  and  are  being  re- 
ceived and  enjoyed  by  the  said  defendants  by  and 
through  their  aforesaid  unlawful  acts  and  doings. 

VI. 

And  your  orator  further  shows  unto  Your  Honors, 


on  information  and  belief,  that  said  defendants  have  sold 
large  quantities  of  said  towel  holders,  and  still  have  a 
large  quantity  on  hand  which  they  are  still  offering  for 
sale,  and  have  made  and  realized  large  profits  and  ad- 
vantages therefrom,  but  to  what  extent  and  how  much 
exactly  your  orator  does  not  know,  and  prays  a  discov- 
ery thereof.  And  your  orator  says  that  the  use  of  said 
invention  by  said  defendants  and  their  preparation  for 
and  avowed  determination  to  continue  the  same,  and 
their  other  unlawful  acts  as  aforesaid,  in  disregard  and 
defiance  of  the  rights  of  your  orator,  have  the  effect  to 
and  do  encourage  and  induce  others  to  venture  to  in- 
fringe said  patent  in  disregard  of  your  orator's  rights. 

And  your  orator  further  shows  unto  Your  Honors 
that  it  has  caused  notice  to  be  given  to  said  defendants 
of  said  infringements  and  of  the  rights  of  your  orator  in 
the  premises,  and  requested  them  to  desist  and  refrain 
therefrom;  but  they,  the  defendants,  have  disregarded 
said  notice  and  refused  to  desist  from  said  infringements, 
and  still  continue  to  make,  use  and  sell  said  towel  hold- 
ers. 

And  forasmuch  as  your  orator  has  no  adequate  re- 
lief except  in  this  Court,  to  the  end  that  the  defendant 
may  be  compelled  to  account  for  and  to  pay  over  the 
income  thus  unlawfully  derived  from  the  violation  of  the 
rights  of  your  orator  as  above,  and  be  restrained  from 
any  further  violation  of  said  rights,  your  orator  prays  that 
Your  Honors  may  grant  a  writ  of  injunction  restraining 
the  defendants  and  each  of  them  from  any  further  con- 
struction, or  sale  or  use  in  any  manner  of  said  patented 


invention  or  any  part  thereof,  in  violation  of  the  rights 
of  your  orator  as  aforesaid,  and  that  the  towel  holders 
now  in  the  use  of  the  said  defendants  may  be  destroyed, 
or  delivered  up  to  your  orator  for  that  purpose.  And 
also,  that  Your  Honors,  upon  the  entering  of  a  decree 
for  infringement,  as  above  prayed  for,  may  proceed  to 
assess,  or  cause  to  be  assessed  under  your  direction,  in 
addition  to  the  profits  to  be  accounted  for  by  the  de- 
fendants as  aforesaid,  the  damages  your  orator  has  sus- 
tained by  reason  of  such  infringement,  and  that  Your 
Honors  may  increase  the  actual  damages  so  assessed  to 
a  sum  equal  to  three  times  the  amount  of  such  assess- 
ment, under  the  circumstances  of  the  wilful  and  unjust 
infringement  by  the  said  defendants  as  herein  set  forth. 

And  your  orator  also  prays  for  a  provisional  or  pre- 
liminary injunction,  and  for  such  other  relief  as  the 
equity  of  the  case  may  require,  and  as  to  Your  Honors 
may  seem  meet. 

( Signed )     BROWN-MEYER  CO., 

R.  P.  Meyer, 
Vice-Pres. 
Joseph  L.  Atkins, 

Solicitor  for  Plaintiff. 
Here  follows  verification. 


In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  6719. 

(Title) 

ANSWER. 

IN  EQUITY. 

Now  come  the  Broadway  Towel  Supply  Company, 
erroneously  described  as  being  a  corporation,  but  in  fact 
being  a  co-partnership  composed  of  Amos  Burg,  Charles 
W.  Burg  and  W.  C.  Smith,  all  of  Portland,  Oregon, 
and  doing  business  as  Broadway  Towel  Supply  Com- 
pany, these  defendants  appearing  by  T.  J.  Geisler,  their 
attorney,  and  make  answer  to  the  bill  of  complaint  herein 
as  follows : 

I. 

These  defendants  deny  that  Charles  F.  Brown  at 
any  time  was  the  true,  or  original,  or  first  inventor  of 
a  certain  new  or  useful  towel  holder  not  known  or  used 
by  others  in  this  country  before  his  invention  or  dis- 
covery thereof,  nor  patented  or  described  in  any  printed 
publication  in  this,  or  any  foreign  country  before  his  in- 
vention or  discover}^  thereof. 

II. 

That  these  defendants  deny  any  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  whether  said 
Charles  F.  Brown  at  any  time  made  an  application  for 
Letters  Patent  of  the  United  States.  They  admit  that 
letters  patent  of  the  United  States,  bearing  date  the  3d 
day  of  November,  1914,  numbered  1,115,895  were  is- 


sued  to  the  plaintiff  herein,  as  alleged  assignee  and  suc- 
cessor of  said  Charles  F.  Brown,  but  that  said  letters 
patent  refer  merely  to  certain  specific,  limited  and  nar- 
row improvements  in  towel  holders,  as  hereinafter  more 
fully  set  forth. 

III. 

These  defendants  deny  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  whether  or  not  said 
Charles  F.  Brown  ever  assigned,  transferred,  or  set  over 
unto  the  plaintiff  the  entire,  or  any  interest  in  said  al- 
leged invention,  or  the  letters  patent  therefor  in  or  to 
the  United  States,  or  any  of  its  states  or  territories,  or 
as  to  whether  the  plaintiff  now  is  the  exclusive  owner  of, 
or  has  smy  interest  in  said  letters  patent,  or  the  inven- 
tion or  improvement  therein  described. 

IV. 

These  defendants  further  deny  that  they,  well  know- 
ing of  any  rights  vested  in  the  plaintiff  or  in  its  said 
alleged  assignor,  Charles  F.  Brown,  or  for  the  purpose 
of  contriving  to  injure  either  of  them,  or  to  deprive 
either  of  them  of  any  benefits  or  advantages  which  other- 
wise might  or  could  accrue  unto  them,  or  either  of  them 
from  any  invention  of  the  said  Charles  F.  Brown,  or 
after  the  isuing  of  any  letters  patent  to  plaintiff,  or  be- 
fore the  commencement  of  this  suit,  without  license  or 
allowance,  or  against  the  will  of  plaintiff,  or  in  violation 
of  its  rights  under  said  letters  patent  within  the  district 
of  Oregon  or  elsewhere  in  the  United  States  unlawfully, 
or  wrongfully,  or  in  defiance  of  the  rights  of  the  plaintiff 
or  otherwise  did  make,  construct  or  use,  or  vend  to  oth- 
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ers,  towel  holders  made  according  to,  or  employing  or 
containing  said  alleged  invention,  or  that  they  are  at 
present  so  doing.  Or  that  they  are  threatening  to  make 
towel  holders  embodying  said  alleged  invention,  or  to 
supply  the  market  therewith,  or  to  sell  the  same. 

These  defendants  further  deny  that  they  did  any- 
thing in  the  premises  at  any  time  in  defiance  of  any 
rights  acquired  or  secured  by  plaintif,  or  to  its  loss  or 
injury,  or  by  which  the  plaintiff  has  been  or  is  being  de- 
prived of  any  gain  or  profit  which  plaintiff  might,  or 
otherwise  would  have  obtained. 

These  defendants  further  deny  that  they  have  sold 
large  quantities  of  towel  holders  embodying  said  alleged 
improvement,  or  that  they  have  a  large  quantity  of  such 
towel  holders  on  hand  which  they  are  offering  for  sale, 
or  that  they  made  or  realized  any  profits  or  advantages 
therefrom,  except  that  defendants  admit  that  they  did, 
for  a  limited  time,  use  towel  holders  embodying  the  in- 
vention set  forth  in  said  alleged  letters  patent,  such  use 
being  under  the  circumstances  and  conditions  as  herein- 
after set  forth,  and  not  otherwise. 

And  these  defendants  further  deny  that  they  have, 
or  are  still  making  or  using,  or  selling  towel  holders  em- 
bodying the  improvements  set  forth  in  said  alleged  let- 
ters patent,  or  ever  made  or  used  the  same,  except  as 
hereinafter  specifically  stated. 

And  these  defendants  for  a  further  and  separate  de- 
fense herein  allege : 

That  the  alleged  invention  of  said  Charles  F.  Brown 
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related  to  towel  holders  designed  for  supplying  individ- 
ual towels  to  users,  and  that  this  was  a  well  and  highly 
developed  art  before  said  Brown  entered  into  the  field 
with  his  said  alleged  improvement,  as  is  shown  by  the 
following  patents : 

Letters  Patent  of  U.  S.  issued  to: 

N.  S.  Baldwin  and  E.  S.  Goodwin,  Number  557,754, 
date  Apr.  7,  1896. 

J.  G.  Cooner,  Number  908,076,  date  Dec.  29,  1908. 

J.  Rousso,  Number  42,398,  Des.,  date  Apr.  9,  1912. 

L.  Straub,  Number  1,038,984,  date  Sept.  17, 1912. 

T.  K.  Taylor,  Number  1,052,292,  date  Feb.  4,  1913. 

C.  Reid,  Number  1,067,622,  date  July  15,  1913. 

T.  Heins  and  E.  R.  Galland,  Number  1,078,501, 
date  Nov.  11,  1913. 

That  therefore,  the  alleged  improvement  of  said 
Brown,  if  it  did  constitute  an  invention,  was  of  a  very 
specific  and  limited  character,  and  must  be  construed 
accordingly  in  order  not  to  encroach  upon  the  rights 
which  were  vested  in  the  general  public  prior  to  and  at 
the  time  said  Brown  entered  said  field. 

That  when  said  application  for  letters  patent  re- 
ferred to  by  plaintiff  in  his  bill  of  complaint  came  up  for 
examination  before  the  Commissioner  of  Patents  of  the 
United  States,  the  latter  rejected  said  application  be- 
cause of  the  alleged  invention  therein  described  and 
claimed  as  lacking  patentable  novelty,  and  cited  against 
the  same  the  above  specified  letters  patents,  and  that 
thereupon  said  Brown  amended  his  said  application  so 
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as  to  distinguish  his  alleged  invention  from  and  disclaim 
the  prior  state  of  the  art  as  described  by  said  patents; 
and  likewise  then  waived,  abandoned  and  cancelled  the 
broader  claims  theretofore  made  by  him  in  his  said  appli- 
cation and  restricted  himself  to  the  specific  claims  now 
appearing  in  said  letters  patent. 

That  the  defendants  admit  that  they  made  and  used 
a  few  towel  holders  embodying  the  features  set  forth  in 
said  claims  of  said  alleged  letters  patent,  but  such  mak- 
ing occurred  some  time  before  said  letters  patent  were 
issued,  and  before  the  defendants  had  any  knowledge 
of  said  Brown's  alleged  invention,  or  that  said  letters 
patent  were  to  be  issued  therefor ;  and  immediately  after 
the  defendants  were  informed  of  said  letters  patent,  they 
notified  the  plaintiff  that  they  would  discontinue  the 
use  of  towel  holders  embodying  features  covered  by  said 
letters  patent,  and  did  thereupon  proceed  immediately 
to  change  over  their  said  towel  holders,  so  that  same 
would  and  did  not  infringe  upon  said  letters  patent. 
That  said  defendants  used  their  said  towel  holders  dur- 
ing the  period  from  November  3d  to  about  November 
30,  1914.  That  the  towel  holders  so  used  were  used  by 
said  defendants  in  supplying  customers  of  theirs  with 
whom  they  had  been  dealing  for  a  long  time  prior  to  said 
November  3d,  1914.  That  such  customers  did  not  de- 
sire to  be  supplied  with  towel  holders  embodying  plain- 
tiff's alleged  improvement,  but  merely  desired  any  de- 
vice which  the  defendants  would  supply  for  that  purpose. 
That  the  business  of  supplying  laundry  towels  in  con- 
nection with  towel  holders  is  one  of  considerable  expense 
and  sharp  competition,  and  that  defendants  made  no 
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profit  in  using  said  towel  holders  during  said  period  be- 
tween November  3d  and  November  30,  1914,  and  that 
the  plaintiff  suffered  no  loss  or  damage  by  defendants' 
acts  whatsoever.  Nevertheless,  for  the  purpose  of  am- 
icably adjusting  the  matter  with  the  plaintiff,  the  de- 
fendants, prior  to  the  commencement  of  this  suit,  of- 
fered to  pay  the  plaintiff  the  sum  of  Twenty-five  ($25) 
Dollars,  and  promised  not  to  use  the  improvement  cov- 
ered by  said  alleged  letters  patent,  and  did  faithfully  live 
up  to  such  promise,  for  they  did  not  use  any  towel  holders 
embodying  said  improvement  since  about  said  30th  day 
of  November,  1914;  but  the  plaintiff  declined  said  of- 
fer, and  refused  to  accept  any  other  sum  in  settlement 
of  its  alleged  damages  whatever,  except  the  sum  or 
Five  Hundred  ($500)  Dollars,  which  demand  was  ex- 
orbitant and  wholly  without  equity,  and  therefore  these 
defendants  refused  to  pay  the  same. 

And  the  defendants  further  allege  that  the  plaintiff 
is  wrongfuly  trying  to  drive  these  defendants  out  of  the 
business  of  supplying  towels  in  connection  with  a  fixture 
of  any  kind,  notwithstanding  the  plaintiff  well  knows 
that  the  defendants,  ever  since  said  30th  day  of  Novem- 
ber, 1914,  have  been,  and  are  still  using  only  such  de- 
vice as  is  open  to  use  by  the  general  public. 

That  the  plaintiff,  notwithstanding  the  premises, 
has  threatened,  and  instead  of  confining  itself  to  this 
suit  and  await  the  termination  thereof,  is  threatening  to 
bring  other  suits  against  the  various  customers  of  these 
defendants,  pretending  that  the  towel  holder  which  the 
defendants  are  using  is  an  infringement  upon  said  al- 
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leged  letters  patent,  although  well  knowing  that  such  is 
not  the  case  as  aforesaid;  and  if  plaintiff  be  permitted 
to  proceed  in  such  threatened  conduct  these  defendants 
will  be  greatly  and  irreparably  injured,  and  their  rights 
in  the  premises  cannot  be  protected  save  by  a  restrain- 
ing order  of  this  Court  against  the  plaintiff  during  the 
pendency  of  this  suit. 

WHEREFORE,  the  defendants  pray  that  the  bill 
of  complaint  herein  be  dismissed,  and  that  they  have 
their  costs  and  disbursements  wrongfuly  incurred  here- 
in; and  that  the  defendants  also  have  such  other  and  fur- 
ther relief  in  the  premises  against  the  plaintiff  as  to  the 
Court  may  seem  just  and  in  accordance  with  equity. 

BROADWAY  TOWEL  SUPPLY  COMPANY, 

By  Amos  Burg, 

Member  of  Firm, 

Amos  Burg. 
T.  J.  GEISLER, 

Solicitor  for  Defendants. 

Here  follows  verification. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

(Title.; 

A  CONDENSED  STATEMENT  OF  THE  TES- 
TIMONY TAKEN  ON  THE  TRIAL 
OF    THIS    CASE. 

RALPH  P.  MEYER,  called  as  a  witness  on  behalf 
of  plaintiff,  being  first  duly  sworn. 

DIRECT  EXAMINATION. 

Questions  by  Mr.  Atkins : 

I  am  the  vice  president  of  the  Brown-Meyer  Com- 
pany, the  plaintiff  in  this  case. 

Plaintiff's  Exhibit  A  in  the  case  is  the  patent  to  C. 
F.  Brown.  It  is  a  towel  device  for  the  use  of  individual 
towels  in  public  use.    On  this  patent  this  suit  is  brought. 

This  article  (referring  to  Plaintiff's  Exhibit  C)  is 
the  article  described  in  the  patent  in  suit,  and  in  use  in 
different  public  buildings  in  the  city.  It  corresponds 
in  every  particular  with  the  device  described  in  the  pat- 
ent. In  service,  that  is,  in  practice,  this  shelf  is  placed 
on  the  wall,  with  screws  fastened  in.  We  have  a  plate, 
and  we  have  an  assembling  member  that  fits  in  this 
plate  with  a  shoulder,  an  eye  through  the  assembling 
member  whereby  the  chain  connects  the  assembling  mem- 
ber with  a  lock,  and  the  shackle  on  the  lock  to  the  eye 
underneath  the  shelf.  That  admits  of  the  towels  being 
freely  handled  in  this  method.  This  shackle  fits  through 
the  loop  of  the  chain  that  it  locks.  That  retains  the  tow- 
els. Now,  the  length  of  the  chain  gives  plenty  of  room 
for  more  than  one  individual  to  use  it,  giving  freedom 
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of  the  chain  so  that  two  or  three  could  use  it  in  case  of 
necessity.  The  towel  is  brought  over,  used,  and  dropped 
into  a  receptacle,  or  on  the  floor. 

A  device  similar  to  that  device  was  used  by  the  de- 
fendants. It  resembles  this  device  in  evidence  exactly. 
It  was  an  exact  duplicate. 

Knowledge  of  such  use  by  defendants  first  came  to 
me  about  November  10,  1914.  Such  use  was  made  in 
the  Courthouse  of  the  city,  and  the  Broadway  building. 
The  Crystal  Laundry  Company  used  the  device  in  the 
latter  place,  and  the  Broadway  Towel  Supply  Company 
used  it  in  the  Courthouse. 

MR.  GEISLER:  We  have  those  devices  here,  and 
when  it  comes  to  our  part  of  the  testimony,  we  will  intro- 
duce them  in  evidence. 

COURT :  You  admit  that  defendants'  device  as  used 
between  November  3,  1914,  and  about  the  beginning  of 
December,  1914,  is  an  infringement  of  the  patented 
device  ? 

MR.  GEISLER:  Well,  it  was  at  that  time.  It  is 
not  now. 

COURT :  Because  you  are  not  using  it,  or  have  you 
changed  it? 

MR.  GEISLER:  We  have  changed  it,  your  Honor. 

Device  in  evidence  marked  "Plaintiff's  Exhibit  C." 

Both  of  the  defendants  used  this  device  about  the 
month  of  August,  1914,  prior  to  our  patent.  This  use 
began  with  the  Broadway  Towel  Supply  in  the  Court- 
house in  August  of  1914.    We  had  the  contract  there, 
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defendants'  device  was  put  in  at  a  cheaper  price,  and 
we  lost  the  contract  from  July  of  that  year. 

The  defendant,  the  Broadway  Towel  Supply  Com- 
pany used  this  device,  substantially  identical  with  ours, 
to  oust  us  from  our  contract  in  the  Courthouse. 

The  use  of  this  device  b}?^  defendant  continued  until 
after  we  had  acquired  our  patent,  and  our  attorney  had 
written  them  regarding  the  infringement.  After  that 
day,  they  made  some  little  change  in  it. 

I  think  that  the  device  which  they  are  now  using  is 
an  infringement  of  our  patent. 

I  saw  that  device  in  use  in  the  Courthouse  last  Fri- 
day. Referring  to  Plaintiff's  Exhibit  C.  The  free  end 
of  the  chain  is  secured  to  the  bottom  of  this  upright 
post,  and  the  latter  is  also  secured  in  place  by  the  shackle 
of  the  lock.  The  latter  is  inserted  through  the  end  of 
the  chain,  which  we  open  up  a  link  a  little  bit,  and  that 
slips  through,  and  then  it  enters  into  the  assembling 
member  here  (illustrating  on  Exhibit  C)  and  that  con- 
nects the  two.  The  construction  of  this  chain  is  such 
as  to  permit  the  expanding  of  the  terminal  link  to  receive 
the  shackle.    It  answers  the  purpose  of  a  ring. 

CROSS  EXAMINATION  by  Mr.  Geisler. 
Q.  You  say  that  the  Broadway  Towel  Supply  Co. 
commenced  using  this  device  which  you  claimed  was  an 
infringement  on  your  letters  patent  in  August,  1914, 
for  the  purpose  of  ousting  you,  in  the  use  of  your  device, 
from  the  Courthouse? 

A.     I  did. 
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Q.     What  makes  you  make  that  statement? 

A.  Well,  we  had  the  contract,  and  the  Broadway 
Towel  Supply  had  been  running  after  them,  and  they 
agreed  to  put  in  the  same  device  at  a  cheaper  price,  and 
the  Courthouse  accepted  the  proposition. 

Q.  You  had  a  contract  with  the  Courthouse  of 
Multnomah  County,  you  say,  at  that  time? 

A.     I  did. 

Q.  Is  it  not  a  fact  that  your  contract  with  Mult- 
nomah County  Courthouse  expired  about  July  1,  1914? 

A.     It  did. 

Q.  Then,  what  makes  you  say,  I  repeat,  that  the 
Broadway  Towel  Supply  Company  ousted  you  from  the 
Multnomah  County  Courthouse? 

A.  Because  Multnomah  Courthouse  informed  us 
that  the  price  was  cheaper,  and  they  could  get  the  same 
thing  to  hold  their  towels  that  we  had,  and  they  naturally 
would  accept  the  cheaper  price. 

Q.  It  was  awarded,  I  understand,  to  the  Broadway 
Towel  Suppty  Company  on  competitive  bid,  was  it,  or 
not? 

A.  I  think  not.  We  had  no  bid  whatsoever.  We 
were  just  notified.  We  never  had  a  bid  on  the  contract. 
That  would  be  the  1914  to  1915  year. 

Q.  You  did  not  bid,  then,  for  the  work  at  the  Mult- 
nomah County  Courthouse? 

A.     No. 
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Q.  In  fact,  you  made  no  attempt  to  renew  your 
contract  with  the  Multnomah  County  Courthouse?  Is 
that  correct? 

A.     They  didn't  give  us  any  opportunity. 
Q.     And  you  just  let  the  matter  rest? 
A.     No;  oh,  no. 

Q.  What  did  you  do  to  try  to  get  a  contract  from 
the  Multnomah  County  Courthouse? 

A.  I  went  to  see  them  about  it,  and  asked  them  why 
we  should  lose  it.    The  service  was  satisfactory. 

Q.  I  will  show  you  here  a  model,  consisting  of  an 
upright  support,  which  we  will  assume  represents  a  wall, 
and  on  that  wall  is  affixed  a  bracket— is  that  correct? 
Which  bracket  corresponds  with  the  bracket  of  the  device 
that  you  put  in  evidence. 

A.     Well,  I  don't  know  as  the  bracket  makes  any 
difference,  whether  it  is  underneath  or  above. 
Q.     Well,  it  is  a  mere  shelf? 
A.     It  is  a  shelf. 

Q.     And  this  shelf  on  this  model  that  I  speak  of  is 
a  mere  shelf? 

A.     That  is  a  shelf. 

MR.  ATKINS:    If  your  Honor  please,  I  should 

like  to  ask  whether  this  model  is  to  be  offered  in  evidence? 

COURT :   I  presume  it  will  be. 

MR.  GEISLER:   Oh,  yes.    If  it  wouldn't  be  out 

of  turn,  I  would  offer  it  in  evidence  now,  as  far  as  that 
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is  concerned.    Do  you  consent  to  my  offering  it  in  evi- 
dence now? 

MR.  ATKINS:     When  it  is  proven,  yes. 
MR.  GEISLER:     All  right. 

Defendants  here  introduce  in  evidence,  by  consent, 
device  marked  "Defendants'  Exhibit  1." 

A  photo  cut  of  such  device  is  here  shown. 

Cross  examination  continued. 

That  was  the  device  which  was  used  by  defendants 
from  November  3d  to  December  1,  1914. 

After  December  1st  a  change  was  made  in  this  device. 

The  basket  has  a  piece  of  metal  by  which  the  ring 
is  fastened.  This  ring  is  open  on  the  side,  thereby  giving 
a  link  to  which  to  fasten  the  lower  end  of  the  chain,  just 
the  simple  matter  of  looping  it  over.  Now,  it  is  just  as 
easy,  unlooped,  to  slip  that  off  and  shackle  it  back  to 
the  original  upright.  It  is  not  fastened  firmly  there. 
It  is  made  for  the  purpose  of  slipping  off.  And  it  ap- 
pears to  me  that  that  is  just  getting  away  slightly  from 
the  connection  to  the  upright. 

Prior  to  December  1st  the  defendant  Broadway 
Towel  Supply  Company,  and  also  the  Crystal  Laundry 
Company,  fastened  the  lower  end  of  the  chain  to  the 
shackle  of  the  lock,  and  the  lock  itself  was  fastened  to 
the  bottom  end  of  the  post. 

Then  the  lower  end  of  the  chain  was  removed  from 
the  shackle  of  the  lock,  the  lock  was  merely  used  thence- 
forth to  keep  the  post  in  place,  and  the  lower  end  of  the 
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chain,  instead  of  being  in  any  way  connected  with  the 
shackle  of  the  lock,  or  to  the  bottom  end  of  the  post,  was 
fastened  to  a  ring  in  the  basket. 

Plaintiff  rests. 

WILLIAM  C.  SCHMITT,  called  as  witness  on 
behalf  of  the  defendants,  being  first  duly  sworn,  testi- 
fied as  follows: 

DIRECT  EXAMINATION,  by  Mr.  Geisler. 

MR.  GEISLER:  I  offer  in  evidence  the  file  wrap- 
per covering  the  plaintiff's  patent. 

Marked  "Defendants'  Exhibit  2." 

MR.  GEISLER:  I  will  next  offer  in  evidence  the 
patents  which  are  cited  by  the  examiner  in  this  case,  and 
which  the  inventor  had  to  avoid  in  order  to  get  even  the 
narrow  patent  that  he  did  get.  The  first  patent  I  offer 
in  evidence  is  that  granted  to  N.  S.  Baldwin  and  E.  S. 
Goodwin,  April  7,  1896,  No.  557,754. 

Marked  "Defendants'  Exhibit  3." 

I  next  offer  the  patent  granted  to  J.  G.  Cooner, 
December  29,  1908,  No.  908,076. 

Marked  "Defendants'  Exhibit  4." 

I  next  offer  the  patent  issued  to  J.  Rousso,  April  9, 
1912,  No.  42,398. 

Marked  "Defendants'  Exhibit  5." 

I  next  offer  the  patent  issued  to  T.  K.  Taylor,  Feb- 
ruary 4,  1913,  No.  1,052,292. 

Marked  "Defendants'  Exhibit  6." 
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Next  the  patent  issued  to  Guy  Reid,  July  15,  1913, 
No.  1,067,622. 

Marked  "Defendants'  Exhibit  7." 

MR.  GEISLER :  I  call  particular  attention  to  this 
patent  of  Guy  Reed  as  showing  all  the  essentials  of  the 
alleged  invention,  barring  the  moving  of  the  point  of 
the  chain  from  one  place  to  another. 

I  also  offer  in  evidence  the  patent  issued  to  T.  Heins 
et  al.,  November  11,  1913,  No.  1,078,501. 

Marked  "Defendants'  Exhibit  8." 

Also  the  patent  issued  to  Louis  Straub,  September 
17,  1912,  No.  1,038,984. 

Marked  "Defendants'  Exhibit  9." 

MR.  SCHMITT  testified:    I  am  29  years  of  age 
and  reside  at  380  East  Forty-fourth  Street  North,  this 
.city. 

I  am  a  civil  engineer  and  mechanical  expert. 

I  graduated  from  Notre  Dame  University  in  June, 
1910,  in  the  Civil  Engineering  department. 

Since  I  graduated  from  college  I  have  been  following 
particularly  patent  work. 

I  am  now  engaged  in  such  work,  in  addition  to  gen- 
eral engineering  work. 

I  am  also  regularly  admitted  to  practice  before  the 
United  States  Patent  Office. 

Witness  shown  patent  issued  to  L.  Straub,  being 
"Defendants'  Exhibit  9." 
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I  have  examined  that  patent.  This  model  embodies 
the  particular  features  shown  in  this  patent  to  Straub. 

Model  offered  in  evidence  as  "Defendants'  Ex- 
hibit 10." 

Model  admitted  subject  to  objection  if  it  fails  to  cor- 
respond with  patent. 

The  post  in  the  Straub  device  has  a  rotary  movement 
similar  to  the  post  in  the  Brown  patent. 

With  respect  to  the  use  of  means  for  holding  this 
Straub  rotary  post  in  place,  so  that  it  cannot  be  with- 
drawn, I  do  not  think  there  is  anything  specially  original 
to  use  means  such  as  employed  for  that  purpose  by 
Brown  in  his  patent.  It  would  be  a  waste  to  use  two 
locks,  one  for  locking  each  post,  so  therefore  that  lock- 
ing bar  is  substituted,  which  permits  the  use  of  one  lock 
to  keep  both  posts  from  being  withdrawn  or  rotated. 
I  consider  this  post,  which  is  made  with  a  curved  end, 
and  which  is  adapted  to  be  rotated,  to  be  the  equivalent 
of  the  post  in  the  Brown  device. 

I  have  examined  the  Reid  patent,  No.  1,067,622, 
being  Defendants'  Exhibit  7. 

Model  marked  "Defendants'  Exhibit  11"  offered  in 
evidence  as  representing  the  Reid  patent.  Model  ad- 
mitted subject  to  objection  for  any  discrepancies  that 
may  be  pointed  out  therein. 

Witness  continues: 

Figure  4  of  the  Reid  patent  shows  another  construc- 
tion, and  in  this  case  it  is  practically  identical  with  the 
construction  of  the  patent  in  suit,  except  that  in  the  Reid 

22 


device  the  end  of  the  chain  is  fastened  to  the  wall  instead 
of  being  fastened  to  the  end  of  a  post. 

COURT :  That  is  the  very  thing  that  the  defend- 
ants want  to  get  away  from  here.  The  end  of  the  chain 
is  fastened  to  a  basket  instead  of  being  fastened  to  the 
end  of  a  post.  But  I  understand  the  Patent  Office  has 
said  in  effect  that  that  device  was  not  an  infringement 
upon  the  plaintiff's  device;  that  is  to  say,  the  Patent 
Office  had  this  device  under  consideration  at  the  time 
it  issued  plaintiff's  patent. 

MR.  GEISLER:   Exactly,  your  Honor. 

COURT :  Well,  do  you  want  this  Court  to  say  that 
the  Patent  Ofifce  is  mistaken  in  that  respect? 

MR.  GEISLER:  No,  your  Honor.  No,  I  wish 
the  Court  to  affirm  the  decision  of  the  Patent  Office. 

COURT:  Well,  I  understand  the  Patent  Office, 
when  it  issued  the  plaintiff's  device,  had  this  device  be- 
fore it,  and,  notwithstanding  the  consideration  of  this 
device,  it  issued  the  plaintiff's  patent. 

MR.  GEISLER:  Yes,  your  Honor,  correct. 

COURT:  So  therefore  the  Patent  Office  has  said 
that  this  device  was  not  an  anticipation  of  the  plaintiff's 
device. 

MR.  GEISLER:  And  in  that  the  Patent  Office, 
we  will  say,  was  correct.  It  is  a  very  close  question. 
This  is  a  combination  patent  which  the  Patent  Office 
granted  to  Brown.  A  combination  patent  assumes  that 
each  of  the  elements  which  are  associated  in  a  particular 
form  are  old  and  public  property,  because  it  was  in  the 
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power  of  the  application  for  patent,  if  he  chose  and  if 
he  so  claimed,  to  cover  any  particular  element  by  itself, 
irrespective  of  the  combination.  But  in  this  particular 
case  there  are  four  claims  allowed,  and  each  of  these  four 
claims  covers  merely  a  combination.  Now,  then,  it  also 
is  governed  by  the  rule  which  controls  combination  pat- 
ents, as  laid  down  by  our  United  States  Supreme  Court, 
and  followed  in  every  tribunal  where  the  question  has 
come  up,  which  rule  is  this :  That,  in  order  to  anticipate 
or  infringe  a  combination  patent,  the  two  devices  which 
are  compared  must  agree  in  three  different  particulars. 
Those  three  particulars  are  ( 1 )  the  means  must  be  iden- 
tical ;  the  law  of  cooperation  which  controls  the  use  of  the 
means  must  be  identical ;  the  purpose  for  which  the  means 
was  so  cooperatively  employed  must  be  identical.  And 
failure  in  that  particular,  or  in  any  one  of  these  points 
of  comparison,  would  make  the  device,  as  the  case  may 
be,  either  an  anticipating  device  or  an  infringing  device. 
Now,  as  far  as  the  two  devices  here  are  concerned,  there 
is  quite  an  elaborate  argument  in  the  file  wrapper.  In 
the  first  place,  the  examiner  decided  not  to  allow  any- 
thing. Finally,  by  the  persuasion  of  counsel,  he  was 
induced  to  allow  this  narrow  claim.  The  narrow  claim, 
your  Honor,  merely  introduces  a  purpose  and  a  new 
result  in  the  Brown  device  which  differentiates  it  from 
the  Reid  device.  We  claim  that  we  are  following  the 
Reid  device,  and  not  the  Brown  device.  The  Reid  device, 
of  course,  was  applied  for  before  the  Brown  device  was 
applied  for.  In  fact,  the  patent  had  been  issued  before 
the  Brown  application  was  placed  on  file.  So  it  is  pre- 
sumed, as  a  matter  of  law,  of  course,  that  Brown,  what- 
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ever  he  invented,  invented  with  the  Reid  device  in  his 
mind,  and  attempted  to  get  some  improvement  over  that, 
which  Reid  did  not  have. 

And  just  one  more  matter.  The  only  point  that  he 
claimed  is  this,  your  Honor — that  by  bringing  the  two 
ends  of  the  chain  closely  together  he  gets  a  greater  sweep 
of  the  chain,  and  claims  to  have  greater  convenience. 
And  if  we  take  the  Reid  device  and  bring  the  lower  end 
of  the  chain  in  close  proximity  with  the  upper  end,  then 
we  get  the  same  sweep  of  the  chain  that  the  plaintiff  has 
made  such  a  difference  as  to  entitle  him  to  a  patent; 
and  on  that  alone  was  the  patent  issued. 

COURT :  This  is  a  very  narrow  issue.  You  claim 
that  you  are  using  more  nearly  the  Reid  device  than 
you  are  the  Brown  device? 

MR.  GEISLER:   Yes,  your  Honor. 

Examination  of  witness  continued: 

I  have  looked  over  the  Brown  device  and  find  that 
all  of  the  elements  in  there  are  old,  well-known  elements. 
I  cannot  find  a  single  one  that  has  not  been  well  known 
for  some  time. 

CROSS  EXAMINATION. 

I  referred  to  elements  of  this  device  singly  by  them- 
selves. 

I  am  acquainted  with  the  Brown  patent  sued  upon 
in  this  case,  and  am  familiar  with  the  construction  of 
the  device  and  the  mode  of  its  operation. 

Plaintiff's  Exhibit  C  correctly  represents  the  subject 
matter  of  the  Brown  patent.     The  assembling  member 
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or  post  is  secured  to  the  shelf  by  a  lock,  which  prevents 
it  from  being  drawn  out. 

The  lock  also  performs  the  function  of  securing  the 
end  of  the  chain  to  the  bottom  of  the  assembling  mem- 
ber. It  serves,  as  a  single  element,  to  perform  those  two 
functions. 

When  the  towels  for  service  are  laid  upon  the  shelf, 
the  apertures  22  on  the  corner  of  them,  as  shown  here, 
are  brought  into  line  with  the  socket  in  the  shelf.  When 
so  aligned,  the  assembling  member  may  be  introduced 
through  all  of  the  apertures  of  the  towels  into  the  socket, 
but  it  strikes  me  a  more  practical  way  would  be  just  to 
string  them  on  here  first. 

If  the  pile  of  towels  were  arranged  with  the  aper- 
tures in  the  corner  in  line,  that  pile  could  be  laid  upon 
the  socket  and  secured  as  a  single  member  to  the  shelf, 
by  the  introduction  through  the  apertures  of  the  assem- 
bling member  without  handling  the  intermediate  towels. 

When  the  towels  are  in  place  upon  the  shelf,  the 
topmost  towel  can  be  removed  and  strung  out  upon  the 
chain  and  the  user  therefore  has  the  full  stretch  of  the 
chain  to  enable  him,  or  to  permit  him,  to  use  the  towel, 
without  coming  in  contact  with  the  shelf.  It  would  be 
possible  for  several  to  use  towels  upon  that  chain  at  the 
same  time  without  interfering  one  with  another,  through 
perhaps  each  one  would  not  have  the  same  efficiency  as 
if  they  were  using  them  singly. 

COURT:  That  would  depend  upon  the  length  of 
the  chain? 

MR.  ATKINS:  Exactly. 
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Referring  to  the  model,  Defendants'  Exhibit  11,' 
there  is  a  different  type  of  lock  in  the  Reid  patent, 
though  they  are  both  standard  locks. 

The  end  of  the  projecting  arm  shown  in  the  model 
Exhibit  11  is  different  from  that  shown  in  the  Reid  pat- 
ent. The  end  of  said  arm,  to  which  the  chain  is  attached, 
is  also  different  from  that  shown  in  the  patent.  It  is 
curved  to  a  different  degree.  The  construction  shown  in 
the  two  patents  shows  curved  ends  on  each  of  them,  but 
the  degree  of  curve  is  different  in  the  model. 

The  difference  between  the  model  and  the  Reid  pat- 
ent is  adapted  to  correct  a  deficiency  in  the  Reid  con- 
struction. It  would  appear  to  me  that  that  curvature 
was  put  on  there  in  order  to  keep  the  towels  from  slip- 
ping. The  device  on  the  free  end  of  the  chain  in  the 
Reid  patent  is  different  from  that  shown  in  the  model, 
No.  11. 

Referring  to  the  Straub  patent,  Defendants'  Exhibit 
9,  the  bail,  section  6,  as  it  is  called  in  that  patent,  is  im- 
movable while  in  service.  It  is  only  movable  for  the 
purpose  of  applying  towels  to  it.  When  the  towels  are 
applied  it  is  immovable.  The  soiled  towels  are  separated 
from  the  clean  towels  in  service  only  by  the  width  of  the 
receiving  plate  2.  There  is  no  chain  connection  of  any 
sort  on  the  Straub  device. 

There  is  this  difference  between  plaintiff's  device 
and  the  Straub  device,  in  respect  to  the  assembling  mem- 
ber 4  of  the  one  and  the  bail  section  6  of  the  other, 
namely,  that  plaintiff's  assembling  member  4  is  rotat- 
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able  when  it  is  in  service,  and  the  Straub  bail  section  6 
is  rotatable  only  when  it  is  not  in  service. 

W.  C.  H.  SMITH,  called  as  a  witness  on  behalf  of 
defendants,  being  first  duly  sworn,  testified  as  follows: 

DIRECT   EXAMINATION. 

I  am  one  of  the  partners  of  the  Broadway  Towel 
Supply  Company,  and  was  such  partner  in  July,  1914. 

I  heard  Mr.  Meyer  testify  here  about  ousting  plain- 
tiff's device  from  the  Multnomah  County  Courthouse, 
and  the  instituting  of  our  own  towel  rack.  The  circum- 
stances in  connection  with  our  getting  the  business  there 
at  the  Courthouse  were: 

I  went  up  to  the  Courthouse,  and  I  was  talking  to 
the  commissioners  there,  and  I  had  asked  them  if  I  could 
get  the  business,  and  they  told  me  yes.  And  I  knew  a 
couple  of  them  pretty  well.  I  took  the  bid  at  28  cents 
a  hundred.  They  asked  me  if  I  could  put  the  towels  in 
for  that.  I  told  them  yes.  So  they  gave  me  a  contract 
for  one  year.  They  never  asked  me  what  kind  of  shelf 
I  would  put  in,  or  anything.  They  just  asked  me  if  I 
would  put  in  the  towels.  I  told  them  I  would.  So  I 
finally  had  a  rack  made,  and  I  seen  the  racks  they  had 
in  there,  and  I  took  the  copy  of  them,  but  not  exactly 
like  theirs— a  little  bit  different.  And  I  noticed  under- 
neath the  rack  there  was  no  patent,  nor  nothing  on  the 
racks  to  show  there  was  any  patent  on  them.  And  think- 
ing there  was  no  harm  about  it,  I  went  ahead  and  had 
the  carpenter  make  some.  A  little  while  afterwards,  I 
was  notified  not  to  use  those  racks  any  more.     So  I 

28 


finally  went  to  Mr.  Geisler,  and  he  told  me  he  would 
see  into  the  matter.  So  I  left  it  to  him,  and  finally  he 
told  me  to  make  a  change.  I  finally  made  the  change. 
I  disconnected  the  chain  from  the  lock  and  fastened  it 
into  the  basket.  And  from  that  time  on  I  went  every 
day,  and  noticed  the  chains  were  never  put  back  onto 
the  locks  any  more.  They  was  always  fastened  to  the 
basket. 

The  County  Commissioners  did  not  demand  of  me 
that  we  furnish  any  particular  kind  of  device. 

I  first  found  out  that  Mr.  Brown,  or  Brown-Meyer 
Company,  or  the  Yale  Laundry  Company,  claimed  a 
patent  on  their  towel  rack  about  a  week  later.  I  think 
it  was  a  week  later.  I  went  down  to  one  of  the  buildings, 
and  I  looked  at  the  shelves  there  to  see  if  there  was  any 
patent  applied  for,  and  I  found  out  there  was  just  a 
little  stamp,  stencil  stamp,  was  put  underneath  the 
board.  There  was  "Patent  applied  for"  and  that  is  all 
I  noticed. 

I  first  found  out  that  they  had  obtained  a  patent  I 
think  in  November,  1914.  Then  I  went  to  see  our  attor- 
ney about  it,  to  find  out  the  facts  in  the  case  with  regard 
to  the  patent. 

And  then  after  that  I  made  this  change  of  discon- 
necting the  lower  end  of  the  chain  from  the  bottom  of 
that  post  and  dropping  it  into  a  basket,  fastening  it  to 
a  basket. 

After  I  made  that  change,  I  had  occasion  to  go  into 
the  buildings  where  the  device  was  used,  and  see  how  it 
was  being  used  every  day,  and  found  that  they  were 
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using  it  just  the  way  that  I  told  them  to  use  it,  with  the 
lower  end  of  the  chain  disconnected  with  the  bottom  of 
the  post. 

MR.  GEISLER:  Mr.  Atkins  and  I  are  going  to 
stipulate  that  the  Broadway  Towel  Supply  Company, 
for  the  purpose  of  adjusting  this  infringement  between 
November  3,  1914,  and  approximately  December  1, 
1914,  offered  to  pay  the  plaintiff  here  $25.  It  is  so 
alleged  in  the  answer,  and  by  stipulating  it,  we  can 
shorten  the  record. 

MR.  ATKINS:    Yes. 

MR.  GEISLER:  And  that  the  offer  was  made 
after  we  had  given  them  an  itemized  statement  showing 
that  the  actual  profit  made  was  not  to  exceed  $7.50  for 
the  use  of  that  same  device  during  that  period  of  time. 
Also  that  the  plaintiff  refused  the  offer,  that  is  to  say, 
Brown-Meyer  Companj^,  and  demanded  the  sum  of  $500 
in  settlement  of  that  period.    That  is  correct. 

MR.  ATKINS :  It  is  stipulated  to  that  extent,  ex- 
cept, of  course,  as  to  the  itemized  statement,  we  know 
nothing  about  that.  There  was  a  statement  rendered, 
but  it  was  not  made  under  oath,  and  it  did  not  conform 
to  our  view  of  the  facts.  We  do  stipulate  that  there 
were  negotiations  for  settlement,  that  an  offer  of  $25 
was  made,  and  that  a  counter  proposition  was  made. 

MR.  GEISLER:  We  are  also  going  to  stipulate, 
I  believe,  that  we  have  witnesses  here  that  will  corrobor- 
ate Mr.  Smith,  on  behalf  of  the  Broadway  Towel  Supply 
Company,  and  Mr.  Clancy,  who  will  testify  later  in 
behalf  of  the  Crystal  Laundry  Company,  to  the  effect 
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that  it  was  their  duty  in  the  capacity  of  janitor  or  super- 
intendent of  these  various  buildings  to  inspect  these  de- 
vices as  used  in  their  buildings  daily,  and  that  they  were 
not  used  other  than  by  having  the  lower  end  of  the 
chain  hanging  down  and  connected  to  a  basket ;  not  used 
as  the  Brown  device  was  used,  but  used  as  we  demon- 
strate here. 

Examination  of  witness  continued : 

I  kept  the  books  of  the  Broadway  Towel  Supply 
Company,  and  I  kept  track  of  the  towels  I  put  in  every 
day  in  the  buildings,  and  I  don't  think  our  profits 
amount  to  over  about  $7.50  for  that  time  till  we  started 
putting  the  chains  underneath.  Really  there  is  no  profit 
in  it  at  all;  hardly,  to  keep  the  whole  business. 

CROSS  EXAMINATION. 

In  examining  the  plaintiff's  devices  in  the  Court- 
house, I  found  no  patent  mark.  Later,  after  we  were 
notified,  I  found  "Patented"  marked  on  some  of  the 
devices  that  were  used. 

I  made  this  change  I  referred  to  just  after  I  was 
notified  not  to  use  them  under  the  lock  any  more. 

I  got  a  notice  not  to  use  the  chains  fastened  to  the 
lock  any  more,  to  discontinue  from  using  them.  I  finally 
put  them  to  the  end  of  the  basket.  That  was,  I  think, 
just  some  time  near  December  1,  1914,  after  the  patent 
came  out. 

It  was  about  the  3d  of  November,  1914,  that  I  got 
notice  from  the  lawyer  not  to  use  them  chains  any  more 
the  way  I  was  using  them. 
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I  had  consulted  Mr.  Geisler  with  regard  to  the  ques- 
tion of  infringement  at  that  time. 

We  got  notice  from  plaintiff's  companj^  to  desist 
from  infringement. 

My  attorney  told  me  not  to  fasten  the  chains  under- 
neath the  lock  any  more,  so  I  guess  he  must  have  had 
the  notice. 

I  used  this  particular  kind  of  device  in  the  Court- 
house because  I  saw  it  there,  and  I  didn't  think  there  was 
any  patent  on  it ;  it  is  such  a  simple  thing  to  copy  after. 
There  was  no  "Patent  applied  for,"  I  think,  which  the 
law  requires,  when  you  put  out  an  appliance,  that  you 
have  to  put  on  it  before  you  put  them  out.  That  is  the 
way  I  understand  it. 

I  did  not  reproduce  the  plaintiff's  device  exacth^ 
Ours  is  a  little  different,  but  it  works  just  the  same  as 
the  other,  and  was  a  substantial  duplicate  of  it. 

I  was  not  required  to  use  any  particular  sanitary 
device  in  the  Courthouse.  I  was  just  to  put  in  my  own 
ideas,  but  was  required  to  install  some  such  device.  The 
one  I  installed  was  the  one  they  had  been  using  before 
I  put  ours  in. 

Here  defendants  offered  in  evidence  an  extract  of 
the  Ordinance  passed  by  the  Council  of  the  City  of 
Portland,  July  29,  1914,  No.  29,270,  pertaining  to  the 
prohibition  of  roller  towels  in  public  places,  and  such 
extract  of  the  Ordinance  was  duly  received  and  reads 
as  follows: 
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"ORDINANCE  No.  29,270. 
An  Ordinance  to  prohibit  common  drinking  cups  and 
common  towels  in  the  City  of  Portland,  and  providing 
a  penalty  for  the  violation  thereof,  the  City  of  Portland 
does  ordain  as  follows : 

1.  No  person,  firm  or  corporation  in  control  of,  or 
in  charge  in  the  city  *  *  *  public  building 
*  *  *  or  in  any  lavatory  maintained  or  used  by 
the  general  public  shall  place,  furnish  or  keep  any  com- 
mon towel  for  public  use,  or  permit  their  use. 

2.  *  *  *  The  term  'common  towel'  as  used 
herein  shall  be  construed  to  mean  roller  towel,  or  towel 
intended  or  available  for  common  use  by  more  than  one 
person  and  not  being  laundered  after  such  use. 

3.  Any  person,  firm  or  corporation  violating  any 
of  the  provisions  of  the  Ordinance  shall,  upon  conviction 
thereof  in  the  municipal  court  be  punished  by  a  fine  of 
not  less  than  ten  dollars  nor  more  than  two  hundred 
dollars. 

Passed  by  Council,  July  29,  1914. 

AMOS  BURG,  called  as  a  witness  on  behalf  of 
defendants,  being  first  duly  sworn,  testified  as  follows: 

DIRECT  EXAMINATION. 

I  reside  in  Portland,  and  am  one  of  the  partners  of 
the  Broadway  Towel  Supply  Company. 

I  went  down  to  see  Mr.  Brown.  I  says,  "It  is  a  pity 
that  we  have  to  go  to  court  for  a  trifle  like  this.  Let's 
settle  it  up,  whatever  it  is."    So  he  didn't  give  me  any 
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particular  answer;  he  thought  it  best  for  the  court  to 
decide  it.  So  later  on  we  arranged  a  meeting.  We  have 
what  is  called  a  Laundrymen's  Club  here  in  the  city. 
And  Mr.  Brown  and  myself,  Mr.  Meyer  and  Mr.  Allen, 
we  met  up  there. 

We  talked  the  matter  over,  and  the  Brown- Yale 
people,  or  Mr.  Meyer  and  Mr.  Brown,  told  us  that  they 
would  settle  for  $250.00.  We,  we  wasn't  prepared — 
there  was  another  party  into  it,  Mr.  Bechtel,  from  the 
Palace  Laundry,  and  we  were  to  see  him  in  the  mean- 
time— I  think  he  was  out  of  the  city;  or  some  way  Mr. 
Allen  was  to  see  him.  And  finally  Mr.  Allen  telephoned 
me,  and  he  says,  "You  better  see  Mr.  Bechtel,  because 
I  can't  catch  him." 

The  first  thing  we  knew,  why,  they  sued  us,  and  that 
was  the  end  of  it.  We  asked  Mr.  Brown  to  give  us  ten 
days  to  consider  settlement.  There  may  have  been  some 
two  weeks  thereafter  before  action  was  brought. 

Our  profits  on  the  towel  supply  between  the  3d  of 
November  and  the  first  of  December,  1914,  figures  $7.50 
but  we  offered  them  $25. 

CROSS  EXAMINATION. 

This  conference  took  place  before  the  suit  was 
brought. 

P.  G.  ALLEN,  called  as  a  witness  on  behalf  of  the 
defendants,  being  first  duly  sworn,  testified  as  follows: 

MR.  GEISLER:  Now,  with  respect  to  the  Crystal 
Laundry  Company,  defendant,  we  will  stipulate,  if  your 
Honor  please,  if  Mr.  Atkins  will  consent,  that  they  made 
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an  offer  of  $50  to  settle  for  the  infringement  during  the 
period  from  November  3,  1914,  to  December  1,  1914, 
and  that  the  offer  was  dechned,  and  the  plaintiff  cor- 
poration demanded  $300.     Isn't  that  right? 

MR.  ATKINS:  As  set  forth  in  the  answer,  what- 
ever that  is.  In  agreeing  to  this  stipulation,  of  course, 
your  Honor  will  observe  that  there  was  a  difference  in 
each  case  between  the  plaintiff  and  the  defendant  as  to 
the  nature  of  the  infringement.  They  wish  to  hold  that 
they  had  entirelj^  avoided  infringement,  and  it  was  upon 
some  such  basis  as  that  that  a  mere  nominal  offer  of 
settlement  was  made.  Our  offer  of  settlement  was  a 
complete  settlement,  as  affecting  the  relative  rights  of 
the  parties  under  the  patent.  So  that  it  comes  right 
down  to  the  question  in  issue  as  to  infringement.  With 
that  statement,  why,  the  stipulation  is  made. 

DIRECT   EXAMINATION. 

I  am  president  and  manager  of  the  Crystal  Laundry 
Company. 

I  first  heard  of  the  Brown  patent  some  time  during 
November,  1914. 

I  immediately,  after  receiving  a  letter  from  Mr. 
Atkins  calling  my  attention  to  the  fact  that  we  were  in- 
fringing on  this  particular  patent  of  theirs — I  called  on 
Mr.  Brown  the  following  morning.  And  in  his  office 
we  were  discussing  what  kind  of  terms  we  could  come 
to  on  our  infringement  if  we  had  one.  I  told  him  that 
if  he  had  a  patent,  I  appreciated  the  fact,  but  I  would 
like  to  see  if  he  did  have  a  patent,  and  if  he  had  one,  we 
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would  see  if  we  could  come  to  some  kind  of  understand- 
ing, whether  we  should  go  on  and  use  it  or  discontinue 
it,  or  what.  At  that  time  Mr.  Brown  said  it  would  be 
a  matter  he  would  have  to  refer  to  Mr.  Atkins,  his 
attorney. 

The  same  day,  I  think  in  the  afternoon,  I  called  on 
Mr.  Atkins  at  his  office,  and,  after  talking  with  him, 
he  said  that  he  didn't  know  exactly  what  would  be  the 
amount,  but  he  would  take  it  up  with  Mr.  Brown  again, 
and  referred  me  back  to  Mr.  Brown.  Then  I  called  on 
Mr.  Brown  again,  and  then  he  called  in  Mr.  Meyer,  and 
after  a  length}^  discussion  one  way  and  the  other,  it 
seemed  to  me  that  they  didn't  want  a  settlement  on  in- 
fringement basis,  but  they  wanted  to  restrict  us  to  the 
right  to  make  a  certain  price  on  these  towels ;  if  we  could 
come  to  a  price  that  we  would  establish  and  maintain  by 
their  dictation,  then  they  would  be  willing  to  make  a 
price.  So  after  we  talked  there  quite  awhile,  why,  Mr. 
Meyer  and  Mr.  Brown  both  said — well,  they  referred 
back  to  their  attorney,  and  we  would  make  an  appoint- 
ment at  such  a  time,  we  would  all  meet  there.  And  I 
think  that  same  day  at  one  o'clock  we  met  in  Mr.  Atkins' 
office.  Mr.  Meyer  was  there,  but  Mr.  Brown  was  not 
there.  And  after  we  talked  about  it  quite  a  bit  again, 
I  told  them  that  I  would  not  consent  to  any  such  prop- 
osition that  would  allow  them  to  dictate  the  price  that  we 
should  furnish  these  towels  for,  and  if  that  was  the  only 
settlement,  it  would  be  out  of  tht  question ;  that  we  would 
discontinue  the  use  of  it  if  they  had  a  patent.  At  that 
time  I  didn't  know  if  they  had  a  patent  or  not.  And  I 
told  them  that  I  would  make  an  offer  of  an  amount, 
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and  if  that  was  satisfactory,  providing  their  patent  was 
right,  we  would  settle  that  way.  Otherwise  I  would 
take  it  up  and  consult  an  attorney,  and  see  whether  we 
had  any  rights  or  not,  or  whether  there  was  a  patent. 

The  following  day  I  consulted  attorney  T.  J.  Geisler, 
who  sent  to  Washington  to  get  the  record  of  the  case. 

After  we  had  gotten  the  record  and  looked  it  over 
in  consultation  with  our  attorney,  I  made  a  reasonable 
offer,  that  is,  what  I  thought  was  better  than  to  have 
any  litigation  over  it.  I  made  an  offer  to  the  Brown- 
Meyer  people  of  $100,  and  at  that  time  they  wouldn't 
consider  it.  They  said  they  wanted  $300,  and  a  restric- 
tion on  the  price;  that  is,  they  wanted  to  say  towels 
should  be  furnished  at  a  certain  price.  And  I  told  them 
that,  under  those  conditions,  we  would  discontinue  using 
the  part  of  the  patent  that  they  claimed  was  an  infringe- 
ment; and  we  did  so  at  that  time. 

The  profit  the  Crystal  Laundry  Company  made  in 
using  this  device  similar  to  the  Brown  patent  from  No- 
vember 3d  to  December  1,  1914,  was  about  $15.07. 

I  made  a  statement  of  that  to  the  other  parties. 

I  authorized  our  attorney  to  offer  $50,  but  it  was 
not  accepted. 

I  afterwards  had  a  meeting  with  Mr.  Brown,  Mr. 
Meyer,  Mr.  Burg  and  myself,  at  Commercial  Club 
building.  There  was  quite  a  lengthy  discussion  relative 
to  whether  or  not  we  M^ould  give  them  the  rights  to  main- 
tain a  price  on  these  particular  towels ;  and  after  spend- 
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ing  considerable  time  talking  one  way  and  the  other, 
Mr.  Brown  said,  "Well,  we  will  make  you  a  proposition." 
He  says,  "There  is  three  of  you.  There  is  the  Palace 
Laundry  that  has  a  rack,  and  there  is  Broadway  Towel 
Supply  Company,  and  yourself;  and  we  will  make  you 
a  proposition  of  $250  for  the  three.  That  will  cover  this 
infringement."  Mr.  Bechtel  not  being  present,  we  sug- 
gested that  if  he  would  give  us  a  reasonable  amount  of 
time,  we  would  take  it  up  with  Mr.  Bechtel,  and  if  that 
was  satisfactory,  he  would  hear  from  us  later,  within  10 
daj^s,  something  to  that  effect;  but  this  suit  was  com- 
menced before  we  saw  Mr.  Bechtel. 

In  offering  the  $100,  I  didn't  consider  that  it  was 
worth  $100,  but,  as  we  were  more  or  less  busy,  I  didn't 
care  to  have  any  trouble  over  it.  I  didn't  want  any  time 
wasted  over  it;  and  I  merely  offered  $100,  because  I 
thought  it  was  worth  more  to  me  than  to  have  any  trou- 
ble. Later,  after  I  had  consulted  an  attorney  in  the 
matter,  and  been  to  some  expense,  I  made  the  offer  of 
$50.    That  is  more  than  what  our  profits  showed. 

I  gave  our  towel  supply  department  instructions  to 
use  the  chain  connected  to  the  basket  and  not  connected 
to  the  bottom  of  the  shelf  there. 

In  giving  that  instruction,  I  had  in  mind  the  Reid 
patent,  which  had  been  shown  to  us,  their  chains  were 
assembled  that  way. 

CROSS  EXAMINATION. 

I  made  this  change  under  the  advisement  that  that 
was  the  infringement;  that  it  should  not  be  connected 
to  the  bottom  of  that  post. 

38 


At  the  time  that  the  negotiation  for  a  settlement  was 
in  progress,  we  had  somewhere  between  80  and  100. 

Q.  Do  you  know  how  many  you  have  installed 
today  ? 

A.  Probably  150;  maybe  175.  Now,  you  mean 
similar  to  this  device  ? 

Q.     Yes. 

A.     I  have  less  of  them  now  than  I  had  then. 

By  detaching  the  end  of  the  chain,  I  mean  not  fasten- 
ing it  to  the  same  lock  that  locks  that  what  you  call,  or 
what  the  patent  described  there  as,  that  assembling  mem- 
ber. We  merely  fasten  it  to  something  underneath  that, 
like  a  basket,  or  even  the  wall,  and  it  gives  us  the  same 
effect  as  it  does  fastened  to  your  lock. 

I  made  no  change  in  the  device  except  to  fasten  the 
loose  end  of  the  chain  to  the  basket. 

Our  device  never  was  exactly  the  same  as  the  Brown 
device.  We  discontinued  making  the  fastening  to  the 
lock,  and  we  used  the  same  device  in  every  other  respect 
as  we  had  used  it  before.  If  we  took  the  basket  off  that 
chain,  we  could  still  use  it  just  as  we  did  in  the  first 
instance,  that  is,  if  we  put  back  the  link  in  the  lock. 

J.  A.  CLANCY,  called  as  a  witness  on  behalf  of 
the  defendants,  being  first  duly  sworn,  testified  as  fol- 
lows : 

DIRECT  EXAMINATION. 

I  am  a  resident  of  Portland,  and  I  have  charge  of 
the  deliveries  for  the  Crystal  Laundry  Company. 
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I  first  heard  of  the  Brown  patent  during  the  month 
of  November,  about  November  3d,  1914. 

We  were  notified  about  the  patent,  and  we  consulted 
Mr.  Geisler,  and  he  took  the  matter  under  advisement, 
and  told  us  afterwards  to  change  our  device  so  it  would 
not  infringe  on  the  Brown-Meyer  patent ;  so  we  changed 
the  device  to  the  bottom  of  the  basket. 

I  kept  account  of  the  work  done  during  the  period 
from  November  3  to  December  1,  1914.  The  figures  of 
Mr.  Allen  are  correct  as  to  what  the  profit  would  amount 
to. 

I  made  the  change  as  Mr.  Allen  explained  here. 

After  that  change  was  made,  I  visited  these  buildings 
and  places  where  these  devices  were  established  about 
once  a  week,  and  noticed  particularly  that  the  bottom 
end  of  the  chain  was  disconnected  from  the  bottom  end 
of  the  crooked  head  post.  All  the  chains  were  connected 
with  the  bottom  of  the  basket. 

In  supplying  the  customers  with  a  towel-rack,  none 
of  them  required  any  particular  device. 

We  used  this  device  here. 

We  adopted  this  device  because  we  had  to  have  some 
device  to  comply  with  the  law  that  went  into  effect  on 
July  28,  1914;  so  we  took  the  easiest  method,  and  made 
the  simplest  device,  as  you  see  that  our  device  is  not  an 
exact  copy  of  the  other  device. 

Before  that  we  used  a  device  without  a  chain;  we 
had  the  rod  device,  and  fastened  it  to  the  wall,  and  the 
towels  hung  on  the  rod. 
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During  the  middle  part  of  the  summer — I  couldn't 
say,  either  June  or  July,  1914 — we  connected  a  chain  to 
it.  I  had  no  knowledge  at  that  time  about  the  Brown 
device  at  all. 

CROSS  EXAMINATION. 

We  changed  from  the  solid  rod  to  the  chain  because 
it  was  more  efficient. 

I  first  heard  of  the  plaintiff's  patent  on  November 
3,  1914. 

On  that  da}^  our  firm  received  a  letter  from  the 
Brown-Meyer  Company,  or  your  office,  that  they  had  re- 
ceived their  patent  on  November  3d. 

This  notice  came  through  our  office. 

RALPH  P.  MEYER,  recalled  for  the  plaintiff. 

DIRECT  EXAMINATION. 

I  heard  the  testimony  of  Mr.  Allen,  that,  in  the  ne- 
gotiation made  respecting  this  patent,  the  Brown-Meyer 
Company  attempted  to  dictate  a  rate  on  towels;  that  is 
not  a  fact,  according  to  my  recollection. 

No  such  attempt  was  made. 

No  rate  proposed  or  discussed,  though  we  talked 
about  the  rate  that  individual  towels  ought  to  have;  but 
there  was  no  attempt  to  dictate  a  rate  in  the  settlement ; 
absolutelj^  none. 

AMOS  BURG,  recalled  for  the  defendants. 
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DIRECT  EXAMINATION. 

I  was  present  at  this  meeting  or  conference  between 
Mr.  Allen,  Mr.  Brown  and  Mr.  Meyer. 

I  remember  hearing  the  discussion  of  a  rate ;  we  dis- 
cussed it  somewhat  from  a  business  standpoint.  Mr. 
Brown  or  Mr.  Meyer  said  something  about,  as  I  under- 
stood, that  they  wanted  a  certain  price  providing  that 
they  would  let  us  use  those  towel-racks. 

CROSS  EXAMINATION. 

It  was  a  certain  price  for  the  use  of  the  towels. 

Although  I  couldn't  say  just  what  the  conversation 
that  we  did  have. 

I  mean  to  state  that  a  rate  agreement  on  towels  was 
made  a  condition  of  making  a  settlement  with  us  on  this 
infringement  question. 

I  understood  it  that  way. 

C.  F.  BROWN,  called  as  a  witness  on  behalf  of  the 
plaintiff,  being  duly  sworn,  testified  as  follows: 

DIRECT  EXAMINATION. 

I  am  C.  F.  Brown,  of  the  Brown-Meyer  Company. 

I  heard  the  testimony  given  by  Mr.  Allen  and  Mr. 
Burg  in  regard  to  a  conference  at  which  I  was  present. 
To  my  recollection  absolutely  no  towel  rate  was  insisted 
upon  as  a  condition  precedent  to  making  a  settlement  of 
this  infringement. 
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CROSS  EXAMINATION. 

Nothing  was  said  about  the  proper  charges  to  make 
for  towels. 

Only  as  the  laundrymen  gathered  together  there, 
each  one  in  his  own  interest,  suggested  what  the  price 
ought  to  be  for  a  fair  profit. 

I  couldn't  say  who  made  the  suggestion  as  to  what 
the  rate  should  be.  I  don't  know  that  there  was  any  sug- 
gestion made  as  to  what  the  rate  should  be.  I  don't  re- 
member whether  there  was  or  was  not  such  a  suggestion 
made. 

REDIRECT  EXAMINATION. 

We  did  not  demand  any  towel  rate  in  order  to  settle. 
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No.  6719. 
In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 
Brown-Meyer  Company,  a  Corporation, 

(Title.) 
OPINION  OF  TRIAL  JUDGE. 
Jos.  L.  Atkins  for  Plaintiff. 
T.  J.  Geisler  for  Defendants. 
Wolverton,  District  Judge: 

The  complainant  is  the  owner  of  certain  letters  patent 
No.  1,115,895,  issued  to  Charles  F.  Brown,  November 
3,  1914.  It  is  only  necessaiy  to  recite  Claim  2,  which 
is  as  follows : 

"In  a  towel  holder  or  the  like,  the  combination  with 
a  supporting  member,  of  an  assembling  member  adapted 
to  secure  towels  in  assemblage  upon  the  supporting  mem- 
ber, a  flexible  retaining  member  co-operative  therewith 
for  the  purpose  specified,  and  means  for  detachably  se- 
curing both  ends  of  said  retaining  member  together." 

The  supporting  member  consists  of  a  shelf  for  hold- 
ing folded  towels,  the  towels  being  provided  with  gromets 
in  the  corner.  The  assembling  member  consists  of  a 
standard,  curved  at  the  upper  end,  passing  at  its  lower 
end  through  the  shelf.  To  the  assembling  member  is 
attached  a  flexible  retaining  member,  commonly  a  chain, 
one  end  being  fixedly  attached  at  the  top  or  curved  end 
of  the  assembling  member,  and  the  other  end  detachably 
secured  to  the  lower  end  of  the  assembling  member  be- 
neath the  shelf,  by  use  of  an  ordinary  padlock.  In  use, 
a  towel  is  taken  from  the  shelf,  slipped  over  the  curve 
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of  the  standard  or  assembling  member,  and  applied  and 
then  dropped,  but  is  retained  by  the  sag  of  the  retaining 
member.  The  drawings  show  the  sag  to  extend  into 
a  basket  which  serves  as  a  depository  of  the  soiled  towels 
until  removed. 

The  defendants  are  using  a  device  in  practically  all 
respects,  as  to  construction  and  operation,  the  same  as 
plaintiff's,  except  that  they  attach  the  lower  end  of  the 
retaining  member  or  chain  to  the  bottom  of  a  basket 
inside,  and  not  to  the  lower  end  of  the  assembling  mem- 
ber, as  does  the  plaintiff's  contrivance. 

Complainant  sues,  alleging  infringement,  and  seeks 
an  injunction  and  damages. 

The  primary  question  with  which  we  have  to  deal  is, 
does  the  defendants'  device  infringe  plaintiff's  patent? 

The  claims  of  the  complainant's  patent,  it  must  be 
conceded,  are  subject  to  narrow  construction,  but  so  con- 
strued, I  am  convinced  that  the  defendants  are  infring- 
ing. 

It  is  the  rule  that  to  sustain  the  charge  of  infringe- 
ment, the  infringing  device  must  be  substantially  identi- 
cal with  the  one  alleged  to  be  infringed  in  the  following 
particulars:  First,  in  result  attained;  second,  the  means 
of  attaining  that  result;  and  third,  the  manner  in  which 
the  different  parts  operate  and  co-operate  to  produce  the 
result.  If  the  devices  are  substantially  different  in  either 
of  these  respects,  the  charge  of  infringement  is  not  sus- 
tained. Electric  Protection  Co.  v.  American  Bank  Pro- 
tection Co.,  184  Fed.  916,  923. 

But  it  has  also  been  determined  that  if  the  defendant 
uses  the  plaintiff's  patented  invention,  he  infringes,  what- 
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ever  else  he  may  use  or  whatever  else  he  may  have  added 
to  it.  Johnson  v.  Root,  Fed.  Cases  7411. 

So  it  is  that  an  infringement  takes  place  whenever 
a  party  avails  himself  of  the  invention  of  the  patentee 
without  such  variation  as  will  constitute  a  new  discovery. 
Carter  v.  Baker,  Fed.  Cases  2472;  May  v.  County  of 
Fond  du  Lac,  27  Fed.  691. 

Nor  is  infringement  avoided  because  some  colorable 
variation  or  expedient  merely  impairs  or  narrows  the 
function  and  usefulness  of  the  patented  device.  Whitely 
V.  Fadner,  73  Fed.  486. 

Now,  applying  these  principles,  I  am  not  persuaded 
that  the  simple  means  of  attaching  the  chain  or  retaining 
member  to  the  bottom  of  the  basket  on  the  inside  instead 
of  at  the  foot  of  the  assembling  member,  varies  the  de- 
vice to  such  an  extent  as  to  add  a  new  discovery,  or  even 
an  old  element,  to  the  combination.  The  complainant's 
device  is  so  constructed  that  the  basket  may  be  used  in 
connection  with  it  as  a  depository  for  the  soiled  towels. 
The  defendants'  device  simply  makes  the  basket  a  de- 
pository and  merely  changes  the  place  of  attachment  for 
the  lower  end  of  the  chain  or  retaining  member.  As  an 
illustration,  in  the  Reid  patent,  the  lower  end  of  the 
chain  is  attached  to  a  wall,  and  yet  the  patent  to  com- 
plainant's assignor  was  granted  notwithstanding  the 
prior  patent  of  Reid.  Now  suppose  that  the  defendant 
had  used  the  Reid  patent  and  simply  detached  the  chain 
from  the  wall  and  attached  it  to  the  bottom  of  the  basket 
and  used  the  basket  as  a  depository  for  the  towels,  could 
any  one  say  that  such  a  change  constituted  an  added 
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discovery  or  new  element  to  the  Reid  patent?  The  Reid 
retaining  member  could  have  been  used  by  elongating 
the  chain  so  as  to  drop  the  sag  into  a  basket  and  thereby 
bring  the  basket  into  plaj^  as  a  depositoiy  as  the  com- 
plainant uses  a  basket. 

Thus  I  cannot  conceive  that  the  detachment  from  the 
lower  end  of  the  assembling  member  in  the  Brown  patent 
and  attaching  it  to  the  bottom  of  the  basket  or  depository 
is  the  adding  of  a  new  element  or  discovery  to  the  de- 
fendants' device,  and  am  impressed  that  the  alleged  new 
device  is  merety  colorable  and  without  potent  variation 
such  as  will  avoid  infringement. 

The  matter  of  treble  recovery  will  be  left  for  con- 
sideration on  the  accounting. 

In^the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

(Title) 

No.  6719 

INTERLOCUTORY  DECREE  FOR  INJUNC- 
TION AND  ACCOUNTING. 

At  the  November  term  of  the  District  Court  of  the 
United  States  for  the  District  of  Oregon,  held  at  the 
United  States  Court  Room,  in  the  City  of  Portland,  on 
the  first  day  of  December,  in  the  year  of  our  Lord,  One 
Thousand  Nine  Hundred  and  Fifteen. 

Present:  The  Honorable  Charles  E.  Wolverton, 
District  Judge. 
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This  cause  coming  on  to  be  heard  at  the  November 
term  of  the  said  Court,  in  the  year  of  our  Lord,  One 
Thousand  Nine  Hundred  and  Fifteen,  and  was  argued 
by  counsel;  and  thereupon,  upon  consideration  thereof, 
it  was  ORDERED,  ADJUDGED  and  DECREED 
as  follows: 

FIRST.  That  said  Letters  Patent  No.  1,115,895, 
granted  and  issued  on  the  3d  day  of  November,  1914, 
to  Brown-Meyer  Company,  assignee  of  Charles  F. 
Brown,  being  the  Letters  Patent  referred  to  in  the  Bill 
of  Complaint  herein,  are  good  and  valid  as  respects  all 
the  claims  thereof. 

SECOND.  That  the  said  Charles  F.  Brown  was 
the  first  true  and  original  inventor  of  the  invention  and 
improvement  as  described  in  the  claims  in  said  Letters 
Patent,  and  the  specification  annexed  thereto. 

THIRD.  That  Brown- INIeyer  Company,  the  com- 
plainant in  said  Bill,  is  the  lawful  owner  of  said  Letters 
Patent. 

FOURTH.  That  the  defendants,  Broadway  Towel 
Supply  Company  and  Amos  Burg,  have  infringed  upon 
the  claims  of  said  Letters  Patent,  and  upon  the  exclu- 
sive rights  of  the  complainant  under  the  same. 

FIFTH.  That  the  complainant  do  recover  of  the 
defendants  the  profits,  gains,  and  advantages  which  the 
said  defendants  have  derived,  received  or  made  by  reason 
of  said  Letters  Patent,  and  that  the  complainant  do  re- 
cover all  damages  resulting  from  said  infringement. 

SIXTH.     And  it  is  hereby  further  ORDERED, 
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ADJUDGED  and  DECREED  that  it  be  referred  to 
Wallace  McCamant,  Master  in  Chancery  of  this  Court, 
his  experience  in  such  matters  being  found  by  the  Court 
a  sufficient  reason  for  his  designation,  to  ascertain  and 
take,  and  state,  and  report  to  the  Court  on  account  of  the 
gains,  profits  and  advantages  which  said  defendants 
have  received,  or  which  have  arisen,  or  accrued  to  them, 
or  either  of  them  from  the  said  exclusive  rights  of  the 
said  complainant,  by  the  use  of  the  said  invention,  and 
the  damages  which  the  complainant  has  suffered  by  said 
infringement,  and  to  assess  such  damages,  and  to  report 
thereon  with  all  convenient  speed;  and  the  directors  of 
the  defendant  corporation,  officers,  attorneys,  clerks, 
servants  and  workmen  are  ordered,  directed  and  required 
to  attend  before  said  Master  from  time  to  time  as  re- 
quired and  to  produce  before  him  such  books,  papers, 
vouchers  and  documents,  and  to  submit  to  such  oral  ex- 
aminations as  the  Master  may  require  or  direct. 

SEVENTH.     It   is   further   ORDERED    AD- 
JUDGED AND  DECREED  that  a  perpetual  in- 
junction issue  out  of  and  under  the  seal  of  this  Court, 
directed  to  the  said  defendants,  to-wit:  Broadway  Towel 
Supply  Company  and  Amos  Burg,  their  associates;  di- 
rectors, officers,  attorneys,  clerks,  agents,  servants  and 
workmen,  enjoining  and  restraining  them,  and  each  of 
them  from  directly  or  indirectly  making  or  causing  to 
be  made,  using  or  causing  to  be  used,  or  vending  to  oth- 
ers to  be  used,  in  any  manner,  any  articles,  devices,  ap- 
paratus or  machines,  containing,  embodying,  or  employ- 
ing the  said  invention  described  in  the  claims  of  said  Let- 
ters Patent,  Pursuant  to  the  prayer  of  the  said  Bill  of 
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Complaint,  or  from  infringing  upon,  or  violating  the 
said  Letters  Patent  in  any  way  whatsoever. 

EIGHTH.  That  the  complainant  do  recover  of 
the  defendants  its  costs  and  disbursements  in  this  suit 
to  be  taxed,  and  that  the  question  of  increase  of  dam- 
ages and  all  further  questions  be  reserved  until  the  com- 
ing in  of  the  Master's  report. 

CHARLES  E.  WOLVERTON, 

Judge. 
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In  the  District  Court  of  the  United  States  for  the 
Distiict  of  Oregon. 
(Title) 
No.  6719. 
PETITION  FOR  LEAVE  TO  FILE  SUPPLE- 
MENTAL ANSWER  AND  TAKE 
PROOFS  THEREON. 

TO   THE   HONORABLE,   THE   JUDGES   OF 
THE  ABOVE  NAMED  DISTRICT  COURT: 

The  petition  of  the  Broadway  Towel  Supply  Co., 
a  co-partnership  composed  of  Amos  Burg,  Charles 
Burg,  and  W.  C.  Smith,  respectfully  shows: 

That  this  suit  was  brought  to  recover  for  the  alleged 
infringement  of  letters  patent  of  the  United  States 
granted  Charles  F.  Brown  November  3,  1914,  No. 
1,115,895,  on  an  application  filed  by  said  Brown  August 
13,  1913. 

That  the  defendants  answered,  denying  that  the  said 
Brown  was  the  first  inventor  of  said  invention,  and  also 
denying  that  they  infringed  the  same,  except  inadver- 
tently during  the  month  of  November,  1914,  as  by  ref- 
erence to  defendants'  Answer  will  more  fully  appear. 

That  when  defendants'  Answer  was  filed  they  had 
only  such  knowledge  with  respect  to  the  state  of  the  art 
as  was  disclosed  by  the  patents  issued  in  the  art. 

That  as  defendants  have  only  just  ascertained,  when 
they  filed  their  answer  in  this  suit,  there  were  pending  in 
the  United  States  Patent  Office  two  applications  for 
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letters  patent  on  behalf  of  two  other  inventors,  whose  in- 
ventions were  and  are  prior  to  the  alleged  invention  of 
Brown  described  in  the  patent  in  suit,  and  one  of  said  in- 
ventions apparently  dominating  all  types  of  towel  racks 
of  the  kind  in  question. 

That,  therefore,  said  prior  inventions,  and  the  let- 
ters patent  issued  and  to  be  issued  thereon,  have  a  ma- 
terial bearing  on  all  issues  involved  in  this  cause  and 
tend  to  show : 

First — That  said  Brown  is  not  the  first  inventor  of 
his  alleged  invention,  as  claimed  in  his  alleged  letters 
patent. 

Second — That  if  said  letters  patent  be  upheld  at 
all,  the  claims  thereof  must  have  a  verj^  strict  construc- 
tion placed  thereon,  and  when  so  construed  the  device 
used  by  defendants  after  December  1,  1914,  would  not 
infringe  in  any  event. 

Third — That  if  said  Brown's  alleged  invention,  and 
the  letters  patent  thereon  granted,  are  valid,  the  alleged 
invention  of  said  Brown  is  itself  dominated  by  the  in- 
vention of  and  the  letters  patent  issued  thereon  to 
Jacques  Rousso,  dated  October  19, 1915,  and  No.  1,157,- 
046,  and  granted  on  an  application  filed  January  12, 
1912,  thus  long  prior  to  the  application  of  said  Brown, 
which  culminated  in  the  patent  in  suit. 

That  said  letters  patent  of  Rousso  controlled  the  use 
of  any  individual  towel  racks  of  the  kind  and  type  in 
question  in  this  suit,  and  therefore  said  letters  patent 
control  also  the  particular  towel  racks  used  by  the  de- 
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f  eiidants,  and  thus,  though  assuming  that  the  device  used 
by  the  defendants  even  during  the  period  from  Novem- 
ber 1st  to  December  1,  1914,  did  infringe  upon  the  pat- 
ent in  suit,  such  device  of  defendants  would  also,  and  to 
a  much  greater  extent,  be  dominated  by  and  tributary 
to  said  Rousso  patent,  and  consequently  defendants 
would  have  to  settle  with  the  latter  too,  which  fact  is 
very  material  in  all  phases  of  this  cause,  and  particularly 
also  on  any  accounting  for  profits  alleged  to  be  due  com- 
plainant. 

That  defendants  only  just  discovered  the  Rousso 
patent.  That  said  patent  not  being  issued  at  the  time 
said  Brown  application  for  patent  for  his  alleged  in- 
vention was  pending,  said  Rousso  patent  was  not  cited. 
That  defendants  have  ordered  a  certified  copy  of  said 
Rousso  patent,  and  also  of  the  file  wrapper  thereof. 

That  there  was  further  filed  in  the  United  States 
Patent  Office,  prior  to  the  issuance  of  the  patent  in  suit, 
an  application  on  behalf  of  Henry  A.  Ammann,  for  an 
improvement  in  Towel  Racks,  the  filing  date  thereof 
being  September  29,  1914,  and  the  Serial  No.  864,049. 
That  said  application  on  behalf  of  said  Henry  A.  Am- 
mann is  still  pending  and  no  inspection  thereof  could  be 
obtained  by  the  public,  and  no  knowledge  thereof  was 
possessed  by  the  defendants  until  the  same  was  recently 
called  to  their  attention  by  their  attorney,  T.  J.  Geisler, 
in  this  case,  and  defendants  were  permitted  an  inspec- 
tion of  said  application  of  Ammann.  That  from  an  in- 
spection of  said  application  of  Ammann  it  is  apparent 
that  the  latter  invented  a  towel  rack  which  embodied  the 
combination  claimed  in  the  patent  in  suit. 
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That  attached  hereto,  as  Exhibit  A,  is  a  photograph 
of  the  towel  rack  invented  by  said  Ammann. 

That  defendants  verily  believe  that  said  Ammann 
invented  his  said  towel  rack  prior  to  the  alleged  inven- 
tion by  said  Brown  purported  to  be  covered  by  the  pat- 
ent in  suit,  and  defendants  are  in  possession  of  the  facts 
which,  if  proven,  would  show  that  said  Ammann  was  the 
prior  inventor  as  aforesaid. 

That  defendants  learned  of  the  facts  concerning  said 
Ammann  invention  just  recently,  in  the  following  man- 
ner: That  there  is  pending  in  this  Court  a  suit  by  the 
above  named  complainants,  Brown-Meyer  Co.  against 
the  Crystal  Laundry  Co.,  which  suit  was  tried  at  the 
same  time  as  the  case  against  these  defendants,  and  in- 
volves fundamentally  the  same  issues.  That  after  a  de- 
cree was  entered  in  said  case  against  the  Crystal  Laun- 
dry Co.,  the  latter,  being  informed  of  the  Ammann 
towel  rack,  obtained  the  license  from  said  Ammann  to 
use  his  towel  rack  in  its  business,  and  purchased  some  of 
said  racks  from  Ammann.  That  thereupon  the  com- 
plainants claimed  that  the  Ammann  towel  rack  which 
said  Crystal  Laundry  Co.  was  using  was  also  an  in- 
fringement on  the  patent  in  suit.  That  thereupon  said 
Crystal  Laundry  Co.  immediately  communicated  said 
contention  of  complainants  to  Ammann,  and  said  Am- 
mann then  informed  the  Crystal  Laundry  Co.  that  he 
himself  invented  his  own  wire  towel  rack  prior  to  the  al- 
leged invention  of  said  Brown  of  his  improvement.  That 
our  Attorney  in  this  cause  is  also  the  Attorney  for  said 
Crystal  Laundry  Co.,  and  thus  became  apprised  of  said 
facts  concerning  the  Ammann  towel  rack. 
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That  immediately  after  defendants  were  informed 
of  the  matters  relating  to  the  Amman  towel  rack,  they 
investigated  such  matters,  and  from  such  investigation 
believe  that  the  claims  of  said  Ammann,  as  to  priority 
over  said  Brown,  are  fully  substantiated  by  the  record 
of  his  application,  and  the  facts  which  defendants  will 
be  able  to  prove  through  said  Ammann,  and  other  wit- 
nesses. 

That  as  above  mentioned,  said  Ammann  application 
has  not  yet  been  completed,  but  defendants,  by  permis- 
sion of  said  Ammann,  have  ordered  a  certified  copy  of 
the  file  wrapper  thereof  for  use  in  this  cause. 

That  since  the  complainants  claimed  that  the  Am- 
mann towel  rack  is  an  infringement  on  the  patent  in  suit, 
because  subsequent  to  the  invention  thereby  protected, 
proof  of  the  fact  that  the  Ammann  invention  was  prior 
to  the  Brown  invention,  covered  by  the  patent  in  suit, 
would  tend  to  show  that  the  Brown  invention  was  an- 
ticipated. 

That  proof  of  the  facts  relating  to  said  invention  of 
said  Rousso  and  said  Ammann  will  furthermore  show 
that  whatever  said  Brown  did  invent  it  is  but  a  very 
small  portion  of  any  of  the  towel  racks  used  by  the  de- 
fendants even  during  said  period  from  November  1, 
1914,  to  December  1, 1914,  and  was  not  infringed  by  any 
device  used  by  defendants  since  December  1,  1914. 

Therefore  defendants  pray  for  leave  to  file  a  sup- 
plemental answer  herein,  alleging  the  facts  above  nar- 
rated concerning  said  Rousso  patent  and  said  Ammann 
application,  and  the  inventions  thereby  covered. 
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That  the  proposed  supplemental  answer  of  these  de- 
fendants is  hereto  attached,  duly  verified,  and  defend- 
ants pray  that  the  same  may  be  filed  in  this  cause. 

Defendants  further  pray  that  they  be  permitted  to 
prove  the  facts  above  averred,  and  by  said  proposed  sup- 
plemental answer  alleged,  concerning  said  Rousso  pat- 
ent and  said  Ammann  application,  and  the  inventions 
thereby  covered. 

Defendants  further  pray  that  this  cause  be  re-heard 
on  said  further  proofs  of  defendants,  after  the  same  have 
been  introduced. 

And  defendants  further  pray  for  such  other  and 
further  relief  in  the  premises  as  to  the  Court  may  seem 
meet. 

Dated  April  5,  1916. 

BROADWAY  TOWEL  SUPPLY  CO., 

By  Amos  Burg, 
A  Member  of  the  Firm. 
AMOS  BURG, 

Defendants. 

Here  follows  verification. 

I,   Theodore  J.   Geisler,  of  counsel  for  the  above 

named  defendants,  hereby  certify  that  I  have  read  the 

foregoing  petition,  and  I  verily  beHeve  the  same  well 

founded  in  fact  and  law  as  therein  represented,  and  that 

the  defendants  are  entitled  to  the  relief  therein  prayed 

for. 

T.  J.  GEISLER, 

Of  Counsel  for  Defendants. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  6719. 

(Title) 

PROPOSED  SUPPLEMENTAL  ANSWER. 
TO   THE   HONORABLE,   THE   JUDGES   OF 
THE  ABOVE  NAMED  DISTRICT  COURT: 

And  now  comes  the  above  named  defendants,  Broad- 
way Towel  Supply  Company,  a  co-partnership,  and 
Amos  Burg,  and  by  leave  of  Court  make  supplemental 
answer  to  the  bill  of  complaint  herein  as  follows: 

That  as  set  forth  in  the  original  answer,  this  suit  was 
brought  to  recover  for  the  alleged  infringement  of  the 
alleged  letters  patent  of  the  United  States  granted 
to  Charles  F.  Brown  November  3,  1914,  No.  1,115,895, 
on  an  application  filed  by  said  Brown  August  13,  1913. 

That  in  the  original  answer  defendants  denied  that 
said  Brown  was  the  original  and  first  inventor  of  said 
invention,  and  also  denied  that  they  infringed  the  said 
letters  patent  purported  to  be  granted  therefor,  except 
inadvertently  during  the  month  of  November,  1914,  all 
of  which  by  reference  to  defendants'  said  answer  will 
more  fully  appear. 

That,  as  defendants  have  ascertained  since  the  filing 
of  their  said  original  answer,  there  were  pending  in  the 
United  States  Patent  Office  two  applications  for  letters 
patent  on  behalf  of  two  other  inventors  for  improvement 
in  Towel  Racks,  whose  inventions  were  and  are  prior  to 
the  alleged  invention  of  Brown  purported  to  be  patented 
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in  the  patent  in  suit.  That  one  of  such  apphcations  was 
filed  by  Jacques  Rousso  January  12,  1912,  and  matured 
in  letters  patent  dated  October  19, 1915,  and  No.  1,157,- 
046,  and  that  the  other  of  said  applications  was  filed  by 
Henry  A.  Ammann,  of  Spokane,  Washington,  on  the 
29th  day  of  September,  1914,  under  Serial  No.  864,059, 
and  thus  was  pending  when  the  patent  in  suit  issued, 
and  that  said  application  of  said  Ammann  is  still  pend- 
ing in  the  United  States  Patent  Office,  but  defendants, 
by  permission  of  said  Ammann,  have  had  an  inspection 
of  his  said  application. 

That  defendants  are  further  informed  by  said  Henry 
A.  Ammann,  and  verily  believe,  that  the  invention  by 
him  in  his  said  application  described  was  invented  by  him 
prior  to  the  alleged  invention  by  complainant's  patentee, 
said  Charles  F.  Brown,  of  the  alleged  improvement  in 
Towel  Racks  which  the  patent  in  suit  purports  to  cover. 

And  defendants  further  aver  that  they  are  now  in- 
formed and  verily  believe  that  said  Charles  F.  Brown, 
complainant's  patentee,  was  not  the  original  and  first 
inventor  or  discoverer  of  the  combination  set  forth  in 
the  claims  in  the  patent  in  suit,  or  of  any  of  the  material 
or  substantial  parts  of  said  combinations,  or  any  other 
improvement  in  Towel  Racks  purported  to  be  covered 
by  the  patent  in  suit,  but  that  said  combinations,  and 
the  material  and  substantial  parts  thereof,  and  said  al- 
leged improvement  by  said  Brown  was  known  in  the 
prior  state  of  the  art  as  disclosed  by  the  patent  specified 
in  the  original  answer  of  defendants,  and  as  further  and 
particularly  disclosed  by  the  patent  to  Jacques  Rousso, 
the  patent  to  Guy  Reid,  set  forth  in  the  original  answer 
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in  this  suit,  and  by  said  application  for  patent  of  said 
Henry  A.  Ammann,  of  Spokane,  Washington;  and  was 
furthermore  known  and  used  by  said  Ammann  prior  to 
the  alleged  invention  thereof  by  said  Brown;  and  that 
therefore  the  patent  in  suit  always  has  been  and  still  is 
wholly  null  and  void. 

And  these  defendants  further  aver  that  if  there  is 
any  improvement  in  Towel  Racks  invented  by  said 
Brown  and  covered  by  said  alleged  patent  in  suit,  such 
alleged  improvement  was  and  is  of  the  most  specific 
and  limited  character,  especially  in  view  of  the  matters 
herein  set  forth,  and  therefore  must  be  construed  ac- 
cordingly, in  order  not  to  encroach  upon  the  rights  vest- 
ed in  prior  inventors,  and  their  assignees  and  licenses, 
and  the  general  public  at  the  time  said  Brown  invented 
his  alleged  improvement,  and  which  rights  still  are  so 
vested.  And  furthermore,  whatever  improvements  in 
towel  racks  may  have  been  invented  by  said  Brown,  or 
which  the  patent  in  suit  purports  to  cover,  is  itself  domi- 
nated by  the  aforesaid  patent  of  Jacques  Rousso,  since 
the  issuance  of  the  latter,  and  therefore,  if  defendants 
are  to  be  held  to  account  to  the  complainants  herein, 
they  should  have  their  accountability  determined  and 
limited  with  due  regard  to  said  patent  issued  to  said 
Jacques  Rousso  and  the  obligations  of  defendants  there- 
under. 

WHEREFORE  these  defendants  pray  that  they 
be  permitted  to  make  proof  of  the  matters  in  this  sup- 
plemental answer  alleged;  that  they  have  the  relief 
prayed  for  in  their  original  answer,  and  also  such  othei 
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and  further  relief  in  the  premises  as  to  the  Court  may 

seem  meet  and  in  accordance  with  equity. 

BROADWAY  TOWEL  SUPPLY  CO., 

By  Amos  Burg, 

A  Member  of  the  Firm. 

AMOS  BURG, 

Defendants. 
T.  J.  GEISLER,^ 

Solicitor  and  of  Counsel  for  Defendants. 
Here  follows  verification. 

In  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon. 

(Title) 

No.  6719. 

ORDER  DENYING  DEFENDANTS  LEAVE 
TO  FILE  PROPOSED  SUPPLE- 
MENTAL ANSWER. 

The  petition  of  the  above  named  defendants,  verified 
April  4, 1916,  praying  for  an  order  granting  them  leave, 
under  rule  34  of  the  Equity  Rules,  to  file  a  supplemental 
answer  alleging  certain  facts  claimed  by  defendants  to 
be  material  to  this  cause,  and  set  forth  in  said  petition 
and  the  proposed  supplemental  answer  therewith  filed, 
and  permitting  defendants  to  prove  the  facts  alleged  by 
such  proposed  supplemental  answer,  and  that  defend- 
ants have  also  such  other  and  further  relief  in  the  prem- 
ises as  to  the  court  may  seem  just,  coming  on  to  be  heard 
before  the  court  at  this  time,  complainants  appearing  by 
counsel  but  not  having  filed  any  affidavits  or  other  pa- 
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pers  in  opposition  to  said  petition ;  and  thereupon,  after 
hearing  counsel  for  the  respective  parties,  and  upon 
consideration  thereof,  it  was 

ORDERED  that  said  petition  be  and  the  same  is 
hereby  in  all  respects  overruled  and  denied. 

Dated  April  17,  1916. 

CHAS.  E.  WOLVERTON, 

Judge. 


In  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon. 

(Title) 

No.  6719. 

MASTER'S  REPORT. 

Filed  Dec.  21,  1916. 

The  above  entitled  cause  having  been  referred  to  me 
as  Master  by  order  made  by  the  United  States  District 
Court  for  the  District  of  Oregon,  on  the  19th  day  of 
February,  1916,  with  instructions  to  examine  the  record 
and  the  evidence  now  on  file  or  thereafter  taken,  and 
ascertain,  take,  state  and  report  to  the  Court  an  account 
of  the  gains,  profits  and  advantages  which  defendants 
have  received  or  which  have  arisen  or  accrued  to  them, 
or  either  of  them  from  the  said  exclusive  rights  of  the 
complainant  by  the  use  of  the  said  invention,  and  the 
damages  which  the  complainant  has  suffered  by  said  in- 
fringement. 
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I  BEG  LEAVE  TO  REPORT. 

That  the  respective  parties  appeared  before  me  by 
their  counsel,  Joseph  L.  Atkins,  counsel  for  complain- 
ant, and  T.  J.  Geisler,  counsel  for  defendants. 

The  testimony  offered  by  the  parties  was  taken  be- 
fore me  and  the  same,  and  the  exhibits  referred  to  in  the 
testimony  are  annexed  hereto  and  returned  into  Court 
with  this  report. 

The  complainant  duly  waived  any  claim  for  profits 
and  the  issue  to  be  passed  upon  by  me  is  what  damages 
have  been  sustained  bj^  the  complainant  by  reason  of  the 
infringement  by  defendants  of  the  letters  patent  num- 
bered 1,115,895,  granted  and  issued  on  the  3rd  day  of 
November,  1914,  to  complainant,  assignee  of  Charles  F. 
Brown. 

It  appears  during  the  year  1913,  and  at  all  times 
since  complainant  and  defendant  Broadway  Towel  Sup- 
ply Company,  M^ere,  and  now  are  engaged  in  the  laundrj'^ 
business  in  the  City  of  Portland  and  County  of  Mult- 
nomah, State  of  Oregon,  and  it  was,  and  is  a  part  of  the 
laundry  business  as  conducted  by  said  parties  to  supply 
and  furnish  to  customers,  for  use,  individual  towels 
owned  by  the  parties  at  and  for  an  agreed  price  per  hun- 
dred towels. 

The  City  of  Portland  in  August,  1913,  required  in- 
dividual towel  service,  as  a  condition  of  making  a  con- 
tract with  complainant.  An  ordinance  was  passed  by 
the  City  of  Portland  in  July,  1914,  making  it  an  offense 
to  furnish  in  a  public  building,  a  towel  intended,  or  avail- 
able for  common  use  by  more  than  one  person,  and  not 
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being  laundered  after  such  use.  These  circumstances 
created  a  local  demand  for  individual  towels,  and  com- 
plainant about  August,  1913,  installed  in  the  City  Hall, 
Portland,  Oregon,  a  towel  rack  designed  to  render  the 
use  of  individual  towels  convenient,  and  protect  the  laun- 
dry company  from  losses  by  theft.  Complainant  con- 
tinued to  use  this  rack  and  the  letters  patent  were  issued 
to  it  November  3,  1914. 

In  the  year  1913,  defendants  became  familiar  with 
the  rack  used  by  complainant,  and  itself  constructed  and 
installed  one  in  all  respects  like  it.  This  practice  defend- 
ants continued  until  after  the  letters  patent  were  issued 
to  complainant.  After  the  patent  issued,  defendants 
attempted  by  making  some  changes  in  construction,  to 
create  a  towel  rack  that  would  not  be  covered  by  com- 
plainants patent.  The  District  Court  held  the  towel 
rack  produced  by  the  changes  thus  made  by  defendants 
was  an  infringement  of  the  letters  patent  issued  to  com- 
plainant. Defendant  in  this  hearing  seeks  to  review 
the  decision  of  the  District  Court,  and  insists  the  master 
should  determine  whether  or  not  the  changes  were  in  fact 
an  infringement,  and  also  what  portion  of  the  towel  rack 
is  covered  and  protected  by  the  letters  patent.  The 
Master  believes,  and  holds  the  decision  of  the  District 
Court  is  the  law  of  the  case  and  conclusive  upon  the 
Master,  and  the  use  of  the  towel  rack  constructed  and 
used  by  Broadway  Towel  Supply  Company,  defendants, 
since  November  3,  1914,  and  until  February  28,  1916, 
is  an  infringement  of  the  right  of  complainant,  and  the 
latter  is  entitled  to  recover  therefor  its  damages  without 
any  attempt  by  the  Master  to  seggregate  or  apportion 

63 


the  amount  of  such  damages  resulting  from  the  use  of 
any  particular  portion  or  element  of  the  towel  rack  pro- 
tected by  the  letters  patent. 

Whether  the  action  of  defendant  in  attempting  to 
avoid  infringement  by  the  changes  it  made  in  the  rack 
is  an  incident  commonly  found  in  infringement  cases, 
is  immaterial,  since  the  validity  of  the  changes  has  been 
adjudicated. 

I. 

The  particular  towel  rack  covered  and  protected  by 
the  letters  patent  was  not  manufactured  and  sold  by 
either  complainant  or  defendant,  and  therefore  there  is 
no  account  of  profits  made  by  defendants  or  lost  by  com- 
plainant. 

II. 

Complainant  has  not  established  any  license  fee  for 
the  use  by  others  of  the  patented  article,  and  the  proof 
does  not  show  the  value  of  such  a  license. 

III. 

The  evidence  shows  in  actual  practice  the  towel  rack 
in  question  was  a  device  to  permit  the  ordinary  use  of 
individual  towels  and  at  the  same  time  protect  the  laun- 
dry from  losses  by  theft. 

The  necessity  for  such  a  towel  rack  arose  when  City 
ordinance,  and  the  demands  of  customers  required  that 
instead  of  roller  or  other  towels,  individual  towels  must 
be  supplied.  Under  the  circumstances  thus  disclosed  it 
became  and  was  a  substantial  advantage  to  possess  and 
install  a  rack  that  would  accommodate  users  and  pro- 
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tect  the  laundry  owner.  The  owner  could  supply  free 
individual  towels  without  any  rack  and  bear  the  loss  sus- 
tained by  theft  of  towels.  The  evidence  shows  such  loss 
would  be  so  great,  no  one  could  afford  to  carry  on  the 
business  by  furnishing  free  loose  independent  towels. 
The  laundry  owner  was  therefore  confronted  with  the  al- 
ternative of  either  supplying  a  satisfactorj^  towel  rack 
or  retiring  from  the  business  of  supplying  towels  for 
general  use. 

Complainant  furnished  and  used  its  own  rack.  De- 
fendants furnished  and  used  the  same  kind  of  rack  or  one 
so  similar  the  court  found  there  was  no  substantial  dif- 
ference between  it  and  that  of  complainant.  Complain- 
ant and  defendant  at  different  times  charged  and  re- 
ceived various  prices  for  towels  supplied.  These  prices 
ranged  from  60  cents  per  hundred,  the  highest,  to  less 
than  25  cents,  but  it  seems  to  be  fairly  established  by  the 
evidence  that  in  a  general  way  the  price  was  made  at  30 
cents  per  hundred.  At  this  price  the  profit  received  was 
about  25  per  cent,  or  one  quarter  of  the  total  price  paid 
bj^  customers. 

During  the  time  covered  by  the  investigation,  de- 
fendant Broadway  Towel  Supply  Company,  supplied 
446,858  towels,  and  in  so  doing  used  the  racks  in  ques- 
tion. Defendants  secured  a  contract  from  Multnomah 
County,  by  underbidding  complainant  and  using  a  towel 
rack  identical  with  that  of  complainant  in  the  perform- 
ance of  the  contract.  This  incident  happened  before 
letters  patent  issued,  but  the  arrangement  continued 
after  November  3,  1914,  and  until  the  service  of  the  in- 
junction in  the  present  case. 
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The  Broadway  Towel  Supply  Company  furnished 
under  the  circumstances  already  detailed  the  number  of 
towels  stated,  viz.,  446,858,  and  the  total  receipts  there- 
for was  thirteen  Hundred  Forty  and  50/100  Dollars 
($1340.50).  Of  this  amount  the  proof  shows  25  per 
cent,  or  one-quarter  was  profit,  or  Three  Hundred  and 
Thirty-five  Dollars  ($335). 

Complainant  claims  a  considerable  amount  of  dam- 
ages on  account  of  a  reduction  in  price  from  50  cents 
per  hundred  to  30  cents  per  hundred.  It  does  not  ap- 
pear to  the  Master  that  this  reduction  is  shown  by  the 
testimony  in  the  case  to  have  been  brought  about  en- 
tirely by  the  fact  that  the  defendant  Broadway  Towel 
Supply  Company  after  the  patent  was  issued  to  com- 
plainant, nor  does  it  appear  from  the  testimony  what 
proportion  or  amount  of  the  reduction  in  price  was  oc- 
casioned after  the  patent  was  issued  by  defendant 
Broadway  Towel  Supply  Company  using  a  rack  which 
was  an  infringement  of  said  patent,  and  this  claim  is  dis- 
allowed. 

Complainant  also  claims  damages  to  the  amount  of 
one-third  of  the  loss  of  profits  on  2,900,000  towels,  the 
amount  of  complainant's  business  from  November  3, 
1914,  to  February  18,  1916,  the  defendant  Broadway 
Towel  Supply  Company,  being  one  of  some  three  laun- 
dries engaged  in  the  business  at  Portland  and  vicinity. 

The  Master  for  the  reasons  already  stated  in  con- 
nection with  the  uncertainty  of  the  proof  as  to  all  the 
causes  for  a  price  reduction  and  for  the  further  reason 
that  the  evidence  shows  the  actual  amount  of  towels  sup- 
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plied  by  defendant  Broadway  Towel  Supply  Company, 
for  which  it  may  be  liable,  this  claim  is  disallowed. 

I  find  that  the  Broadway  Towel  Supply  Company 
at  all  the  times  it  used  the  rack  which  was  an  infringe- 
ment of  the  rights  of  the  complainant,  knew  the  rack 
which  is  now  covered  by  the  letters  patent,  was  the  prop- 
erty and  design  of  the  complainant,  and  deliberately  and 
purposely  used  the  same  for  its  own  purposes,  and  with 
the  purpose  and  intent  to  benefit  itself  by  such  use  and 
in  total  disregard  of  the  rights  of  complainant,  and  I 
find  the  same  facts  as  against  the  defendant  Amos 
Burg. 

From  the  foregoing  facts  I  find  as  a  conclusion  of 
law,  that  the  complainant  is  entitled  to  recover  of  de- 
fendants Broadway  Towel  Supply  Company  and  Amos 
Burg,  the  sum  of  Three  Hundred  and  Thirty-five  Dol- 
lars ($335.00)  together  with  costs  and  disbursements, 
and  recommend  that  the  Court  award  triple  damages. 

JOHN  B.  CLELAND, 

Master. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  6719. 

(Title) 

STIPULATED  CONDENSED  STATEMENT 
OF  TESTIMONY  IN  THIS  CASE,  ON  AC- 
COUNTING BEFORE  MASTER  AFTER 
INTERLOCUTORY  DECREE. 

Suit  is  for  infringement  of  United  States  Letters 
Patent  No.  1,115,897,  issued  on  Nevember  3,  1914,  to 
plaintiff,  as  assignee  of  Charles  F.  Brown,  on  applica- 
tion filed  August  13,  1913. 

Accounting  was  had  before  John  B.  Cleland,  Esq., 
a  special  master,  at  Portland,  Oregon,  beginning  April 
26,  1916;  the  parties  appearing  by  the  same  counsel 
as  on  the  trial  of  this  cause. 

It  was  stipulated  that  plaintiff  was  prepared  and 
ready  to  supply  all  demands  for  individual  towel  service 
under  the  patent  in  the  city  of  Portland  which  was  or 
might  have  been  made  on  it. 

AMOS  BURG,  a  defendant  called  as  a  witness  on 
behalf  of  the  complainant,  being  first  duly  sworn,  testi- 
fied as  follows: 

DIRECT  EXAMINATION  BY  MR.  ATKINS: 

I  am  one  of  the  defendants  in  this  case. 

I  am  the  manager  of  the  defendant,  Broadway  Towel 
Supply  Company,  now  a  corporation,  incorporated  since 
this  suit  was  brought. 
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I  have  made  an  examination  of  the  records  to  deter- 
mine the  number  of  towels  furnished  to  customers  on 
the  racks  held  b}'^  the  Court  to  be  covered  by  the  patent 
in  suit  from  the  date  of  the  patent  until  the  injunction 
was  served  in  this  case,  and  furnish  a  statement  of  the 
same. 

MR.  ATKINS:  Statement  headed  "Account  of 
Broadway  Towel  Supply  Co."  referred  to  by  the  witness, 
offered  in  evidence,  and  the  stenographer  is  requested  to 
mark  it  "Complainant's  Exhibit  AA." 

Statement  marked  COMPLAINANT'S  EX- 
HIBIT AA. 

ACCOUNT  OF  BROADWAY  TOWEL 
SUPPLY  CO. 

Ainsworth  Bldg @  .30c  32,928 

Behnke  Walker 30c  35,040 

Caswell 30c  16,890 

Court  House 28c  225,832 

Equitable    35c  17,145 

Hamilton  Pool  Hall  .  .  .       .30c  575 

Henry  Bldg 35c  for  first 

1000  then  30c  34,726 

Lowengart 30c  2,500 

Moose  Lodge 30c  15,700 

Powers  &  Anderson 30c  9,900 

Sherlock  Bldg 35c  for  first 

1000  then  30c  84,720 

Van  Schuyvers 30c  10,850 


486,858 
Deduction  for  Court  House 40,000 


Actual  number    446,858 
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Since  February  28, 1916,  we  have  two  different  towel 
racks.  One  of  them  is  the  Rousso  patent  and  the  other 
one  is  the  Michaelson — Ed  Michaelson's  company  is  at 
Chicago. 

Those  are  the  only  ones  which  we  have  used  since 
February  28,  1916,  to  the  best  of  my  knowledge. 

Mr.  Smith  is  the  one  that  has  charge  of  that  and  he 
tells  me  that  he  has  not. 

Referring  to  Complainant's  Exhibit  AA,  the  rate  per 
hundred  towels  to  different  customers  varies.  The  cause 
for  such  variation  in  price  is,  the  more  towels  a  person 
uses  the  better  prices,  as  a  rule,  he  demands. 

Our  largest  customer  is  the  Court  House.  They  get 
a  rate  of  twenty-eight  cents  for  that  reason.  Thirty 
cents  per  hundred  is  the  prevailing  rate,  and  we  figure 
up  or  down  from  that  as  a  basis. 

Our  profit  per  hundred  on  towels  supplied  on  the 
racks  in  question  I  can  only  approximate.  It  may  run 
three  per  cent  net. 

The  business  of  the  Broadway  Towel  Supply  Com- 
pam'^  is  an  independent  business,  but  we  have  no  separate 
plant  or  establishment.  We  have  our  work  done  at  the 
State  Laimdry.  We  pay  the  State  Laundry  eighteen 
cents  a  hundred  for  laundering  towels.  That  includes 
only  laundering.    It  does  not  include  deliverJ^ 

I  am  superintendent  of  the  State  Laundry. 

The  State  Laimdry  Company  is  a  corporation.  I 
am  a  stockholder  in  that  corporation  also. 
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And  I  am  a  stockholder  in  the  Brodway  Towel  Sup- 
ply Co.  I  am  a  director  and  the  present  of  the  Broad- 
way Towel  Supply  Co. 

I  am  inside  superintendent  of  State  Laundry. 

I  hold  no  office  in  the  State  Laundry  Co. 

The  capital  stock  of  the  State  Laundry  Co.  is  twenty- 
five  thousand,  I  think.  I  own  forty-two  shares  and  a 
half,  I  think. 

The  capital  stock  of  the  Broadway  Towel  Supply 
Co.  is  Five  Thousand,  but  only  twenty-six  hundred  taken 
out.  I  own  nineteen  shares,  at  one  hundred  dollars  each. 
Witness  on  recall  testified  that  he  had  only  $500.00  in- 
vested in  the  Broadway  Towel  Supply  Co.,  and  upon 
cross  examination  that  the  said  company  is  in  effect  the 
individual  towel  distributing  department  of  the  State 
Laundry. 

The  rate  of  eighteen  cents  a  hundred  for  the  launder- 
ing of  our  towels  is  arrived  at  by  agreement.  The  agree- 
ment was  made  by  Mr.  Van  Zante,  the  manager,  and 
myself.  I  made  no  effort  at  the  time  of  fixing  that  rate 
to  determine  whether  I  could  get  a  cheaper  rate  from 
another  laundry  company.  At  the  same  time  it  is  a  rate 
that  is  as  reasonable  as  there  is  any  work  done  of  that 
nature  in  the  city.  If  a  cheaper  rate  were  available,  it 
would  be  business  to  give  the  laundering  of  individual 
towels  to  others. 

The  first  form  of  individual  rack  used  by  us  in  this 
individual  towel  business  was  a  rack  substantially  like 
the  Brown  rack. 
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Mr.  Smith  was  responsible  for  the  adoption  of  the 
original  rack,  in  so  far  as  he  came  in  and  told  me  that 
he  thought  he  could  fix  up  a  rack  that  would  be  satis- 
factory, I  said  "all  right,"  not  knowing  anything  about 
the  patent  proposition. 

I  did  not  see  the  rack  which  was  first  installed  in  the 
Court  House  before  I  took  the  contract  to  supply  the 
Court  House. 

We  pay  eighteen  cents  a  hundred  for  the  laundering 
of  the  individual  towels,  and  any  profit  we  make  had 
to  come  out  of  the  remaining  twelve  cents  of  the  thirty 
cents.  The  expenses  deducted  from  that  twelve  cents, 
as  a  basis  in  arriving  at  our  profit,  which  I  have  stated 
approximately  to  be  three  per  cent,  is  delivery  and  de- 
preciation in  the  towels,  stationery  and  other  items. 
Cannot  state  what  the  expenses  are  but  will  look  them 
up  and  furnish  them. 

I  am  acquainted  with  the  suit  brought  by  the  com- 
plainants in  this  case  against  the  Crystal  Laundry  Co. 
and  Percy  G.  Allen.  I  have  no  agreement  with  them 
in  regard  to  that  litigation,  except  that  we  should  go 
together,  kind  of,  on  account  of  expense  that  may  occur ; 
just  a  wordly  agreement  between  us  that  we  would  stand 
our  proportion  of  the  expenses. 

I  am  aware  that  notice  of  appeal  has  been  filed  in 
that  suit.    I  am  the  surety  on  the  appeal  bond. 

The  verbal  agreement  which  I  have  mentioned  does 
not  extend  to  sharing  the  expense  of  that  appeal.  The 
proportion  of  expense  which  we  were  to  bear  was  up 
to  the  date  the  injunction  was  served.    We  are  not  obli- 
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gated  to  pay  any  part  of  the  expense  since  that  injunc- 
tion was  served. 

CROSS  EXAMINATION  BY  MR.  GEISLER. 

This  agreement  entered  into  between  the  Broadway 
Towel  Supply  Co.  and  the  State  Laundry  Co.  by  which 
the  rate  of  eighteen  cents  per  hundred  was  fixed  for 
washing  and  ironing  the  towels  was  in  June,  1914,  I 

think. 

^         ^         ^         ^         ^ 

AMOS  BURG,  called  as  a  witness  by  the  defend- 
ant, having  been  previously  sworn,  testified  as  follows: 
DIRECT  EXAMINATION  BY  MR.  GEISLER. 

MR.  ATKINS:  Are  you  ready  with  your  state- 
ment, Mr.  Burg? 

MR.  GEISLER:  To  get  that  I  will  ask  the  wit- 
ness some  questions,  so  I  will  get  it  in  the  form  of  a 
record. 

MR.  ATKINS:     What  questions  are  those? 

MR.  GEISLER:  So  as  to  get  it  down,  we  will 
make  the  statement  right  in  front  of  the  Master  and 
the  stenographer  can  take  it  down. 

MR.  ATKINS:  You  mean  to  say  that  you  want 
to  call  him  as  your  own  witness? 

MR.  GEISLER:  For  the  purpose  of  this  state- 
ment, yes,  sure. 

MR.  ATKINS:  I  understood  he  was  to  continue 
his  direct  examination. 

MR.  GEISLER:     Well,  you  asked  for  certain  in- 
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formation  and  I  am  going  to  help  him  make  up  a  state- 
ment right  in  the  presence  of  the  Master  and  yourself. 

MR.  ATKINS :     Have  him  sworn  as  your  witness. 

MR.  GEISLER:     He  is  sworn. 

MR.  ATKINS:  I  mean,  have  him  sworn  as  your 
witness  in  this  matter. 

MR.  GEISLER:     And  you  can  cross  examine. 

We  employ  7700  towels  in  our  service,  approximate- 
ly. They  cost  us  about  five  cents,  so  that  would  make 
the  cost  of  those  towels  $385.00;  figuring  at  thirty-three 
and  a  third  per  cent  depreciation  would  make  $128.33, 
or  at  the  rate  of  $1.66  per  hundred  depreciation.  Of 
course  that  is  all  a  matter  of  computation. 

Upon  cross  examination  witness  stated  he  has  no 
special  knowledge  of  the  records  of  his  company.  Keeps 
no  separate  accounts  of  the  towels  used,  as  involved  in 
this  suit.  Does  not  know  how  many  horses  and  wagons 
it  would  take  to  handle  the  towel  business  of  the  patent 
in  suit.  Defendant  corporation  has  its  quarters  in  the 
State  Laundry.  Amount  of  expense  of  individual  towel 
business  involved  in  suit  is  just  an  estimate.  Estimates 
an  expense  of  $15.00  per  month  for  upkeep  of  two 
wagons,  but  this  is  just  guess  work. 

W.  C.  H.  SMITH,  a  witness  called  on  behalf  of 
complainant,  having  been  first  duly  sworn,  testified  as 
follows : 

DIRECT  EXAMINATION  BY  MR.  ATKINS. 

I  am  of  lawful  age. 

I  am  a  stockholder  of  the  Broadway  Towel  Supply 
Company,  also  acting  as  secretary. 

74 


My  duties  are,  attending  to  the  outside  work  of  the 
route  and  towel  business;  taking  care  of  the  amount  of 
towels  delivered  and  the  amount  of  towels  that  are 
brought  in  and  a  correct  count  of  them. 

I  am  acquainted  with  Complainant's  Exhibit  AA. 

We  were  using  less  than  thirty  of  the  individual 
towelracks  held  by  the  Court  to  be  included  in  the  patent 
in  suit,  when  the  injunction  was  served  in  this  case. 

I  got  them  made  by  a  carpenter,  and  never  had  more 
than  thirty. 

I  ordered  them  at  different  times.  I  had  a  carpenter 
named  Will  Steel  make  them,  and  Mr.  J.  Walsh  is  the 
man  who  made  the  rod  and  chains. 

There  was  an  individual  towel  rack  used  in  the  Court 
House  before  I  put  one  in.  I  saw  it  before  I  adopted 
ours,  and  made  ours  similar  to  it.  At  the  time  I  saw  that 
rack  there,  there  was  no  mark  of  patent  applied  for  on  it, 
I  had  looked  it  all  over  before  I  ever  made  them. 

The  number  of  towels  which  the  Broadway  Towel 
Supply  Co.  dispensed  to  its  customers  in  the  period  of 
November  1st  to  December  1st,  1914,  was  29,176. 

RALPH  B.  MEYER,  called  as  a  witness  on  be- 
half of  complainant,  having  been  first  duly  sworn,  testi- 
fied as  follows: 

DIRECT  EXAMINATION  BY  MR.  ATKINS. 

I  am  the  Meyer  of  the  Brown-Meyer  Company,  the 
complainant  in  this  case. 

The  infringements  in  the  city  of  Portland  of  the 
patent  in  suit,  so  far  as  I  know,  are  made  by  the  Crystal 

75 


Laundrj^  and  the  Broadway  Towel  Supply,  and  the 
Palace  Laundry  Company. 

With  the  exception  of  these  three  companies,  there 
would  be  no  infringement  in  Portland  of  the  patent  in 
suit,  I  believe. 

Our  company  made  a  profit  of  25%  in  the  individual 
towel  service  supply  under  the  patent  in  suit. 

Our  company  commenced  the  individual  towel  service 
about  July  or  August,  1913.  The  occasion  for  making 
use  of  this  device  in  question  was  an  ordinance  passed 
by  the  City  of  Portland  to  discontinue  the  common  use 
of  a  roller  towel. 

We  installed  this  service  in  the  Court  House  in  Port- 
land.   I  think  it  was  in  1913. 

We  continued  to  supply  that  service  at  the  Court 
House  for  nearly  a  year  and  a  half. 

The  occasion  of  discontinuing  the  service  was  the 
cutting  of  the  price  by  the  Broadway  Towel  Supply. 

The  price  originally  started  on,  I  think,  was  sixty 
cents,  and  then  the  price  was  voluntarily  lowered  by  us 
because  they  didn't  know  what  the  amount  of  usage 
they  were  going  to  have,  and  when  we  saw  the  towel 
expense  was  so  high  we  voluntarily  cut  the  price  and  it 
got  down  to  a  sort  of  a  uniform  price  of  thirty  cents. 
The  price  was  cut  down  below  that,  and  we  lost  the  con- 
tract on  the  cutting  of  the  price. 

The  Broadway  Towel  Supply  took  the  contract  away 
from  us  before  November  1,  1914. 

The  rack  used  by  the  Broadway  Towel  Supply  Co. 
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when  they  took  this  contract  away  from  us  was  the 
identical  rack  that  we  used. 

The  Broadway  Towel  Supply  Company  appropri- 
ated our  rack  and  cut  the  price  in  order  to  get  the 
business  from  the  Court  House. 

The  ordinance  of  the  City  of  Portland  to  which  I 
have  referred  required  the  use  of  individual  towels  in 
place  of  one  towel  for  common  use. 

We  adopted  a  rack  for  holding  the  individual  towels 
assembled  instead  of  using  loose  individual  towels,  to 
keep  them  from  being  stolen.  Without  some  means  of 
securing  them  against  theft  I  think  the  public  would 
have  stolen  fifty  per  cent  of  them,  or  more.  That 
would  have  been  practically  prohibitive  of  the  business. 

We  don't  make  any  charge  for  this  towel  rack  which 
we  supply  with  our  individual  towels. 

Our  customers  do  not  demand  as  a  condition  for  our 
delivering  our  individual  towels  that  we  supply  them 
with  any  particular  kind  of  fixture.  The  towel  fixture 
is  exclusively  for  our  own  benefit  in  this,  that  it  pre- 
vents the  carrying  away  of  towels.  It  would  be  just  as 
handy  to  have  a  towel  loose  as  to  have  it  on  a  string, 
the  customers  are  interested  simply  in  the  delivery  of 
clean  individual  towels  and  the  price  which  you  are  going 
to  charge  for  them.  As  a  general  rule  we  have  been 
asked  to  state  what  kind  of  rack  we  had  for  the  towels. 

I  am  not  selling  towel  racks. 

I  am  prepared  to  sell  towel  racks  upon  demand. 

As  a  matter  of  fact,  I  offered  to  supply  the  defend- 
ant in  this  case  with  the  towel  racks. 
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service  are  such  as  comply  with  the  ordinance  of  the 
City  of  Portland.  And  I  found  them  generally  accept- 
able to  customers  to  whom  we  supply  them. 

Complainant's  Exhibit  BB  showed  statement  of  com- 
plainant's individual  towel  service  business,  including 
the  following: 

Number  of  towels  in  service. .  .  .  18,000 

Cost  at  4c  each $720.00 

33  1/3%  yearly  depreciation 240.00 

Depreciation  per  week $4.60 

No.  of  holder  racks  in  service.  .       181 

Cost  at  $2.00  each 362.00 

10%  yearly  depreciation 36.00 

Depreciation  per  week .70 

The  remainder  of  this  statement  is  omitted  because 
immaterial  to  the  question  to  be  presented  on  appeal. 

GARFIELD  W.  HAWN,  called  as  a  witness  on 
behalf  of  defendant,  being  first  duly  sworn,  testified  as 
follows : 

DIRECT  EXAMINATION  BY  MR.  GEISLER. 

I  am  superintendent  of  drivers  and  assistant  manager 
of  the  outside  of  our  laundry — Portland  Laundry  Com- 
pany. 

We  use  towel  fixtures  ourselves.  We  make  no 
charge  to  our  customers. 

The  competition  in  general  with  respect  to  individual 
towels  is  not  based  upon  any  particular  fixture,  only 
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upon  the  rental  price  oi  towels,  ihe  iixture  is  at  the 
option  of  the  man  that  rents  them;  it  is  for  his  own 
protection  to  prevent  the  loss  of  towels — some  device 
of  locking  them  in  place. 

Now  we  figure  on  our  stock  of  towels  investment 
thirty  per  cent  depreciation — that  would  amount  to  in 
cents  three  cents  per  hundred  towels. 

On  cross  examination  witness  stated  that  33%  de- 
preciation is  on  towel  stock  together  with  depreciation 
on  overhead,  that  is,  machinery,  horses  and  wagons. 

W.  C.  H.  SMITH,  recalled  as  a  witness  in  behalf 
of  the  defendants,  having  been  previously  sworn,  testi- 
fied as  follows: 

DIRECT  EXAMINATION  BY  MR.  GEISLER. 

Competition  fixes  price  of  towels.  The  fixture  don't 
amount  to  anything,  all  thej^  want  is  the  towels,  I  have 
towels  out  just  laying  on  the  shelf,  without  any  fasten- 
ings. 

The  object  of  using  the  fixture  is  to  save  us  from 
losing  towels,  we  lost  quite  a  few  towels  and  you  have 
to  have  some  kind  of  a  way  to  keep  them. 

There  are  quite  a  number  of  different  kinds  of  fix- 
tures in  use  in  the  city  of  Portland  at  the  present  time. 

We  use  a  kind  of  red  mahogany  case,  the  towels  are 
fastened  to  a  rod  and  a  chain  and  lock  inside  of  a  case. 

We  do  not  use  any  fixture  now  which  embodies  a 
chain  and  a  shelf. 

At  the  present  time  I  am  just  using  a  shelf  and  the 
towels  are  loose  on  that;  I  also  have  some  cases,  as  I 
stated,  those  cabinet  cases. 
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During  the  month  of  November,  1914,  I  was  using 
a  shelf  with  a  rod,  fastened  with  a  lock,  similar  to  the 
device  described  in  the  Brown  patent. 

On  the  first  of  December,  1914,  I  discontinued  the 
chain  from  the  lock  and  had  fastened  to  the  basket  with 
a  ring  inside  of  the  wire  basket.  I  believed  that  in  mak- 
ing that  change  I  was  no  longer  infringing  on  the  Brown 
patent. 

CROSS  EXAMINATION. 

Questions  by  Mr.  Atkins : 

Q.     What  do  horse  shoes  cost  around? 

A.     What  is  that? 

Q.     What  do  the  horse  shoes  cost  around  ? 

A.     From  four  and  a  half  to  five  dollars. 

Q.     The  shoes? 

A.     Yes,  sir,  rubber  pads. 

Q.     Do  you  use  rubber  pads  exclusively? 

A.     What  is  that? 

Q.     Do  you  use  rubber  pads  all  the  time. 

A.     Yes  sir. 

Q.     Nothing  but  rubber  pads? 

A.     Yes  sir. 

Q.  Do  you  have  the  keeping  of  these  accounts  for 
repairs  of  wagons? 

A.  No,  I  get  the  bills,  and  sometimes  I  pay  cash, 
and  then  most  of  the  bills  I  turn  over  to  Mr.  Burg.  I 
really  take  care  of  the  business  on  the  outside. 

Q.  Have  you  any  account  of  expenditures  for 
wagon  upkeep  during  the  first  six  months  of  1915? 
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A.     Have  I? 

Q.     Yes. 

A.     No,  Mr. I  don't  know,  we  have  had  bills 

every  month,  but  Mr.  Burg  keeps  those  bills;  I  don't 
know  whether  he  keeps  them,  sometimes  we  keep  them 
and  sometimes  we  don't  keep  them,  but  I  could  bring 
in  a  bill  to  let  you 

Q.     You  keep  no  account  of  that  ? 

A.  No,  sir,  not  me.  I  have  the  work  done  and  have 
it  charged  up. 

Q.  And  you  have  no  record  of  that  that  would 
show  any  such  expenditure  of  fifteen  dollars  a  month 
for  wagon  repair? 

A.  Well,  that  is  usually  the  price,  for  any  person 
with  any  sense  should  know  that  keeping  a  wagon  for 
a  year,  you  have  to  repair  a  wagon. 

Q.     I  am  asking  about  facts,  I  am  not  asking  for — 

A.     I  am  just  telling  you  that. 

Q.  There  is  no  use  of  filling  this  record  with  a  lot 
of  talk  what  might  be  done,  we  want  to  know  what  has 
been  done. 

A.     You  are  asking  the  questions  of  me. 

Q.  I  am  asking  the  question  as  to  what  money  has 
been  paid  out;  if  you  don't  know,  answer  it  and  put  it 
that  way. 

A.     I  told  you  it  averaged  fifteen  dollars  a  month. 

Q.  Have  you  any  record  to  show  that  you  paid  out 
that  much  money  ? 
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A.     Have  I  got  any  record? 

Q.     Yes. 

A.     No. 

Q.  You  don't  know — you  swear  that  you  paid  out 
fifteen  dollars  a  month? 

A.  I  didn't  say  I  would  swear. 

Q.  What?. 

A.  I  didn't  say  I  would  swear  to  it. 

Q.  No,  you  are  just  talking. 

A.  Yes. 

All  exhibits  introduced  before  the  Court  on  the  trial 
were  also  considered  before  the  Master. 

It  was  stipulated  that  after  December  1,  1914,  to 
date  of  hearing  before  Master,  the  device  used  by  de- 
fendant laundry  company  was  used  only  by  having  the 
lower  end  of  the  chain  hanging  down  and  fastened  to 
the  bottom  of  the  basket,  and  that  the  lower  end  of  the 
chain  was  not  fastened  to  the  lower  end  of  the  assembling 
member,  referring  to  that  part  which  in  plaintiff's  patent 
is  designated  by  4. 

Defendants'  counsel  proposed  to  show  by  the  letters 
patent  granted  to  Jacques  Rousso  October  19,  1915,  and 
numbered  1,157,046,  a  duly  certified  copy  of  which  let- 
ters patent  were  offered  as  an  exhibit,  that  such  patent 
shows  the  prior  state  of  the  art  bearing  directly  on  towel 
cabinets  or  fixtures  of  the  kind  here  in  controversy, 
and  that  the  Rousso  patent  dominates  the  use  of  all  fix- 
tures of  that  kind,  and  all  users  of  fixtures  of  that  kind 
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are  on  the  record  of  this  patent  liable  to  Rousso  for  in- 
fringement; and  that  said  patent  would  also  show  what 
it  is  that  the  inventor  of  the  patent  in  suit  did  invent,  in 
order  that  the  Master  may,  with  such  evidence  before 
him,  arrive  at  proper  deductions  for  determining  what, 
if  anything,  should  be  paid  by  the  defendants  to  the 
plaintiff  in  this  suit. 

Plaintiff's  counsel  objected  to  the  introduction  of  the 
patent  as  showing  an  alleged  prior  state  of  the  art  for 
the  reason  that  the  patent  is  subsequent  to  the  Brown 
patent  in  suit,  and  that  it  issued  prior  to  the  trial  of 
this  case  before  Judge  Wolverton,  who  upon  motion 
denied  consideration  of  this  patent  which  defendants' 
counsel  offered. 

Defendants'  counsel  further  offered  a  certified  copy 
of  the  file  wrapper  of  the  application  made  by  said 
Jacques  Rousso,  showing  that  the  application  for  said 
Rousso's  patent  was  filed  on  Januar}^  12,  1912,  and 
thus  over  a  year  prior  to  the  application  for  patent  on 
behalf  of  Brown,  the  inventor  of  the  alleged  patent  in 
suit. 

Plaintiff's  counsel  objected  to  the  introduction  of 
the  last  offer  upon  the  same  ground  as  the  previous 
offer. 

Defendants'  counsel  further  offered  to  show  by  the 
testimony  of  the  witness  William  C.  Schmitt,  a  me- 
chanical and  civil  engineer  and  expert  in  patent  matters, 
competent  to  read  patent  documents,  that  he  has  ex- 
amined the  Rousso  patent  referred  to  and  that  such 
patent  is  basic  on  the  particular  kind  of  fixture  involved, 
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and  controls  all  fixtures  of  the  kind  here  in  considera- 
tion and  therefore  all  fixtures  of  that  kind  which  are 
used  would  be  tributary  also  to  the  Rousso  patent. 

Plaintiff's  counsel  objected  to  the  testimony  of  the 
witness  along  the  line  indicated  upon  the  ground  that 
it  is  incompetent.  Questions  of  infringement  are  mat- 
ters for  the  Court  and  it  has  been  uniformly  held  that 
they  are  not  proper  matters  for  expert  testimony. 

Defendants'  counsel  stated  that  the  evidence  offered 
was  not  with  regard  to  defining  this  patent  but  merely 
defining  the  mechanical  construction  of  the  device  there- . 
by  patented  and  explaining  the  bearing  of  such  device 
in  the  patent  granted  thereon,  for  the  purpose  of  fa- 
cilitating and  enabling  the  Master  to  make  correct  de- 
ductions in  the  premises  in  the  giving  of  his  judgment 
in  this  case. 

THE  MASTER,  after  hearing  the  argument  of 
counsel,  sustained  the  objections  of  plaintiff. 

Defendants'  counsel  further  called  the  special  atten- 
tion of  the  Master  to  the  fact  that  the  object  in  offering 
said  Rousso  patent  and  showing  that  upon  the  record 
thereof  it  is  superior  to  and  prior  to  the  patent  here  in 
suit,  is  that  the  defendants  have  an  existing  obligation 
under  such  patent  to  the  owners  thereof  and  such  objec- 
tion should  be  taken  into  account  in  making  any  award, 
if  any  to  be  made,  to  the  plaintiff  as  against  the  defend- 
ants in  this  case. 

Plaintiff's  counsel  stated  that  it  is  so  understood  in 
the  previous  presentation  of  the  points,  and  no  further 
objection  is  necessary. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  6719. 

(Title) 

It  is  hereby  stipulated  that  the  foregoing  is  a  true, 
complete  and  properly  prepared  statement  of  the  testi- 
mony and  proceedings  before  the  Master  on  accounting 
in  the  above  entitled  cause,  and  that  the  same  may  be 
approved  by  the  Court  accordingly. 
Dated  March  24,  1917. 

JOSEPH  L.  ATKINS, 
of  Counsel  for  Plaintiff -iippellee. 
T.  J.  GEISLER, 
of  Counsel  for  Defendants-Appellants. 

The  foregoing  condensed  statement  of  the  testimony 
and  proceedings  before  the  Master  on  accounting  in  this 
cause  is  hereby  approved,  on  the  stipulation  of  the 
parties. 

Dated  March  27,  1917. 

CHARLES  E.  WOLVERTON, 

District  Judge. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

(Title) 

No.  6719. 

EXCEPTIONS  OF  DEFENDANT  BROAD- 
WAY TOWEL  SUPPLY  CO.  TO 
MASTER'S  REPORT. 

The  defendants  Broadwaj'^  Towel  Supply  Company, 
a  corporation,  and  Amos  Burg,  hereby  excepts  to  the 
report  of  the  Master  on  accounting  filed  December  21, 
1916,  herein,  in  the  following  particulars: 

I. 

(a)  To  the  finding  as  a  conclusion  of  law  in  said 
Report  (page  67,  last  paragraph)  that  the  complainant 
is  entitled  to  recover  of  this  defendant  the  sum  of 
$335.00,  for  the  reason  that  said  finding  is  erroneous 
since  unsupported  by  any  finding  of  fact  or  evidence  in 
the  case. 

(b)  Said  finding  is  also  erroneous  for  the  reason 
that  the  evidence  shows,  as  reported  by  the  Master  ( page 
64,  I,  II  of  his  report)  that:  "The  particular 
towel  rack  covered  and  protected  by  the  letters  patent 
was  not  manufactured  or  sold  by  either  complaint  or 
defendant,  and  therefore  there  is  no  account  of  the  prof- 
its made  by  defendant,  or  loss  by  complainant.  Com- 
plainant has  not  established  any  license  fee  for  the  use 
by  others  of  the  patented  article,  and  the  proof  does  not 
show  the  value  of  such  a  license."  That  the  only  dam- 
age which  the  complainant  claims  in  this  case  is  the  bene- 
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fits  derived  by  defendants  in  this,  that  the  towel  rack 
used  by  defendant,  and  adjudged  to  be  covered  by  com- 
plainant's patent,  protected  this  defendant  corporation 
against  loss  of  towels  by  theft.  That  said  sum  of 
$335.00  awarded  by  the  Master  to  complainant,  however, 
was  the  entire  profit  by  this  defendant  on  all  its  towels 
in  service  (Master's  report,  page  66,  lines  1  to  7) .  There- 
fore, in  awarding  said  $335.00  the  Master  obviously  as- 
sumed that  this  defendant  would  have  lost  so  many  tow- 
els if  it  had  not  used  said  towel  rack  and  that  it  would 
have  lost  all  its  profits,  which  assumption  is  wholly  un- 
supported by  any  evidence.  That  the  evidence  shows 
(Masters'  report  ib.)  that  this  defendant  had  446,858 
towels  in  service.  That  the  only  testimony  as  to  the 
probable  amount  of  towels  which  defendant  might  have 
lost  if  he  had  not  used  said  towel  rack  was  the  testimony 
of  Meyers,  of  complainant  corporation,  who  testified 
(Testimony  before  Master,  page  77)  : 

"Q.  What  would  have  been  the  result  had  you  used 
individual  towels  without  some  means  of  securing  them 
against  theft?" 

"A.  Oh,  I  think  they  would  have  stolen  50^^  or 
more."  Which,  as  evident,  was  a  mere  matter  of  opin- 
ion. 

The  said  446,858  towels  used  by  this  defendant  in 
its  towel  service  to  customers  represented  a  total  in-  ,— ^ 
vestment  of  $385.00  (Testimony  before  Master,  p.  ;:4ff  ^  ' 
and  if  defendant  had  lost  half  of  their  towels  they  would 
have  sustained  a  loss  of  one-half  of  said  $385,  and  thus 
only  $192.50. 
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(c)  Said  finding  is  further  erroneous  because  said 
$335.00  awarded  complainant  is  greatly  in  excess  of  any- 
saving  of  this  defendant  due  to  the  patented  features  of 
said  towel  rack,  for  the  towel  rack  used  by  this  defendant 
represents  in  its  greatest  part  merely  the  towel  rack  pat- 
ented to  Guy  Reid  July  15,  1913,  No.  1,067,622  (tran- 
script of  testimony  on  trial,  pages  21  and  29)  on  an  ap- 
plication filed  July  18,  1912;  which  latter  patent,  there- 
fore, is  prior  to  complainant's  patent,  and  in  such  prior 
patent  the  complainant  had  no  greater  interest  or  right 
than  this  defendant  or  the  general  public.  That  though 
the  claims  of  the  complainant's  patent  are  founded  upon 
a  combination,  that  does  not  change  the  character  of  the 
invention  if  in  fact  it  is  a  mere  improvement  in  some  par- 
ticular of  said  prior  Reid  towel  rack.  Nevertheless  the 
Master  refused  to  examine  into  the  character  of  com- 
plainant's patent,  or  to  ascertain  what  portion  of  the 
towel  rack  used  by  this  defendant  said  patent  covered 
and  protected,  and  what  portions  it  did  not  protect. 
(Master's  report,  pages  63,  64).  And  further  re- 
fused to  segregate  and  apportion  the  alleged  savings 
of  the  defendant,  due  to  the  use  of  said  towel  rack  rela- 
tively to  the  features  of  the  latter  protected  by  said  pat- 
ent. All  of  which  proceedings  of  the  JMaster  were  con- 
trary to  law  and  equity.  That  it  was  the  duty  of  com- 
plainant to  show,  and  the  Master  to  ascertain,  the  char- 
acter of  said  patented  invention,  and  the  Master  should 
have  confined  his  award  to  a  fair  compensation  to  com- 
plainant for  the  actual  infringement  perpetrated  by  de- 
fendant upon  said  patent,  and  if  the  complainant  did 
not  carry  its  burden,  and  the  evidence  introduced  did 
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not  permit  the  Master  to  arrive  at  a  proper  apportion- 
ment, then  he  should  have  awarded  only  nominal  dam- 
ages. 

(d)  Said  finding  is  further  erroneous  and  inequit- 
able because  the  complainant's  patent  apparently  is 
itself  dominated  by  the  letters  patent  of  the  United 
States  issued  to  Jacques  Rousso  October  19,  1915,  No. 
1,157,046,  on  an  application  filed  January  12,  1912,  and 
this  defendant  sought  to  prove  said  fact  by  proper  and 
sufficient  evidence,  also  the  obligation  of  this  defendant 
under  the  latter  patent,  but  complainant  objected  to 
such  proof,  and  the  Master  erroneously  sustained  such 
objection  and  refused  to  hear  any  proof  of  said  matters, 
as  appears  ir^the  Transcript  of  Testimony  before  Mas- 
ter, pages  tft^to  l"^  In  consequence  this  defendant, 
contrary  to  the  principles  of  equity,  may  be  subjected  to 
a  double  liability,  namely,  the  two  independent  invent- 
ors and  patentees,  for  the  taking  of  the  same  thing, 
instead  of  compensating  each  patentee  only  proportion- 
ately to  his  interest  in  such  thing.  And,  furthermore, 
said  patent  to  Rousso  bore  directly  on  the  prior  state 
of  the  art,  and  proof  of  said  patent  should  have  been 
admitted  in  order  to  enable  the  Master  correctly  and 
equitably  to  determine  what  it  was  that  was  secured  to 
the  complainant  by  the  patent  in  suit. 

II. 

This  defendant  also  excepts  to  the  finding  of  the 
Master  in  his  report  (page  67,  last  paragraph)  to  the  ef- 
fect that  the  circumstances  of  the  alleged  infringement 
by  this  defendant  warrants  the  award  of  triple  damages, 
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also  to  the  recommendation  of  the  Master  that  the  Court 
so  increased  the  damages  awarded  by  the  Master  to  the 
complainant,  or  so  increase  any  damages  which  the  com- 
plainant may  be  entitled  to  recover  in  this  suit,  because 
said  finding  and  recommendation  are  erroneously  and 
inequitable,  for  said  finding  and  recommendation  are : 

(1)  Not  based  upon  any  evidence  showing  that 
these  defendants  did  more  than  defend  their  supposed 
rights,  and  in  so  doing  compelled  complainant  to  litigate 
and  establish  the  legal  character  and  scope  of  its  patent. 

(2)  Said  finding  and  recommendation  of  the  ISIas- 
ter  are  contrary  to  law,  and  particularly  to  the  princi- 
ples and  practise  of  a  court  of  equity,  and  tend  to  estab- 
lish the  inequitable  rule  that  any  one  contending  with 
the  patentee  as  to  the  construction  to  be  placed  on  his 
patent  does  so  at  his  peril  and  may  have  punitive  dam- 
ages visited  on  him  for  refusing  to  accept,  in  the  first 
instance,  the  construction  placed  by  the  patentee  on  his 
own  patent. 

III. 

These  defendants  hereby  further  except  to  the  find- 
ing and  award  by  the  Master  of  any  other  than  nominal 
damages  to  the  complainant,  for  the  reason  that  the  evi- 
dence does  not  show  in  what  sum,  if  any,  the  complain- 
ant sustained  any  actual  damage  by  reason  of  any  in- 
fringement by  this  defendant  upon  the  patent  in  suit. 

T.  J.  GEISLER, 
Solicitor  for  Broadway  Towel  Supply  Company. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  6719. 

(Title) 

ORDER  OVERRULING  EXCEPTIONS  I  AND 
III  AND  SUSTANING  EXCEPTION  II. 

The  exceptions  of  defendant,  Broadway  Towel  Sup- 
ply Company  to  the  report  of  the  Master  on  account- 
ing, which  report  was  filed  December  21,  1916,  having 
come  on  for  hearing,  T.  J.  Geisler  appearing  of  counsel 
for  said  defendant,  and  Joseph  L.  Atkins  appearing 
as  counsel  for  complainant,  it  is,  upon  consideration 

ORDERED,  ADJUDGED  AND  DECREED 

that  exceptions  I  and  III  be  and  they  hereby  are  over- 
ruled, and  that  exception  II,  concerning  the  recommen- 
dation of  the  Master  that  the  damages  found  by  the  lat- 
ter be  trebled  by  the  court,  be  and  the  same  is  sustained. 

CHAS.  E.  WOLVERTON, 

Judge. 
Dated  January  25,  1917. 


91 


In  the  District  Court  of  the  United  States  for  the 

District  of  Oregon. 

No.  6719. 

(Title) 

FINAL  DECREE. 

Entered  Januuary  22,  1917. 

This  cause  came  on  to  be  heard  at  this  term,  and  was 

argued  by  counsel;  and  thereupon,  upon  consideration 

thereof,   it  was   ORDERED,   ADJUDGED   AND 

DECREED  as  follows,  viz. :  That  said  defendants  pay 

to  the  said  plaintiff  the  sum  of  Three  Hundred  and 

Thirty-five   ($335.00)   Dollars,  with  interest  from  the 

date  of  the  Master's  report. 

IT  IS  ORDERED,  ADJUDGED  AND  DE- 
CREED that  said  plaintiff  be  allowed  its  costs  and  dis- 
bursements of  said  suit  to  be  taxed,  and  that  this  plain- 
tiff have  execution  for  such  costs,  and  the  sums  above 
decreed,  to  be  paid  to  said  plaintiff. 

CHAS.  E.  WOLVERTON, 

Judge. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 
No.  6719. 
(Title.) 
The  above  named  defendants,  conceiving  themselves 
aggrieved  bj^  the  findings  and  conclusions  of  the  Court 
in  the  above  named  case,  and  the  final  decree  thereon  en- 
tered Jan.  22, 1917,  hereby  appeal  from  said  final  decree, 
and  all  interlocutory  proceedings,  to  the  United  States 
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Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  and  they 
pray  that  this  appeal  may  be  allowed,  and  that  a  tran- 
script of  the  records  and  proceedings  of  said  District 
Court,  on  which  said  final  decree  is  founded,  may  be  sent, 
duly  authenticated,  to  said  Circuit  Court  of  Appeals. 
Dated  March  22,  1917. 

BROADWAY  TOWEL  SUPPLY  CO., 
By  Amos  Burg,  President, 

AMOS  BURG, 

Defendants. 
T.  J.  GEISLER, 

Of  Counsel  for  Defendants. 

And  now  it  is  ORDERED  that  the  appeal  above 
prayed  for  be  allowed,  and  the  defendants  asking  for  a 
stay  of  further  proceedings  until  such  appeal  shall  be 
heard,  it  is  further 

ORDERED  that  upon  the  defendants  fihng  a  bond, 
with  approved  surety,  in  the  sum  of  One  Thousand  Dol- 
lars, such  stay  be  and  the  same  is  hereby  granted. 
CHAS.  E.  WOLVERTON, 

District  Judge. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  6719. 
(Title.) 
BOND  ON  APPEAL. 
KNOW  ALL  MEN  BY  THESE  PRESENTS, 

that  we,  Broadway  Towel  Supply  Company,  a  corpora- 
tion, and  Amos  Burg,  both  of  Portland,  Oregon,  as  prin- 
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cipals,  and  Percy  G.  Allen,  of  Portland,  Oregon,  as 
surety,  are  held  and  firmly  bound  unto  the  above  named 
plaintiff  in  the  sum  of  One  Thousand  Dollars,  to  be  paid 
to  the  plaintiff,  or  its  legal  representatives,  executors  or 
administrators,  and  to  which  payment  well  and  truly  to 
be  made  we  bind  ourselves,  and  each  of  us,  jointly  and 
severally,  and  our  and  each  of  our  heirs,  executors  and 
administrators,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  March  22, 1917. 

WHEREAS,  the  above  named  defendants  have  ap- 
pealed to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  reverse  the  final  decree  and 
preceding  proceedings  by  the  District  Court  of  the 
United  States  for  the  District  of  Oregon  in  the  above  en- 
titled cause: 

NOW,  THEREFORE,  the  condition  of  this  obli- 
gation is  such  that  if  the  above  named  plaintiffs  shall 
prosecute  said  appeal  to  effect,  and  answer  all  damages 
and  costs  if  they  fail  to  make  good  their  plea,  then  this 
obligation  shall  be  void,  otherwise  to  remain  in  full  force 
and  virtue. 

BROADWAY  TOWEL  SUPPLY  CO., 

By  Amos  Burg,  President, 
AMOS  BURG, 
PERCY  G.  ALLEN,  Surety. 
Signed,  sealed  and  delivered  in  presence  of: 
Cecil  Long. 
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United  States  of  America, 
District  of  Oregon — ss. 

I,  Percy  G.  Allen,  of  Portland,  Oregon,  being  duly- 
sworn,  depose  and  say  that  I  am  the  surety  named  in 
the  foregoing  bond,  that  I  am  a  resident  and  freeholder 
within  said  District,  and  that  I  am  worth,  in  property 
situated  therein,  the  sum  of  One  Thousand  Dollars,  over 
and  above  all  my  just  debts  and  liabilities,  exclusive  of 
property  exempt  from  execution. 

PERCY  G.  ALLEN. 

Subscribed  and  sworn  to  before  me  this  22nd  day 
of  March,  1917. 

CECIL  LONG, 
(L.  S.)  Notary  Public  for  Oregon. 

My  commission  expires  Dec.  21,  1920. 

Endorsed.    Approved  March  27,  1917. 

CHAS.  E.  WOLVERTON, 

District  Judge. 
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(Title) 

No.  6719. 

ASSIGNMENTS    OF    ERROR. 

The  above  named  defendants,  having  appealed  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  District  from  the  final  decree  entered  in  the  above 
named  cause,  do  hereby  assign  the  following  as  the 
errors  committed  therein,  to-wit: 

I. 

In  finding  that  the  towel  rack  used  by  defendants 
from  and  after  December  1,  1914,  to  date  of  trial  of 
this  cause  was  not  substantially  different  from  the  device 
claimed  in  the  patent  in  suit,  and  that  defendants'  said 
device  is  an  infringement  of  the  device  claimed  in  the 
patent  in  suit. 

II. 

In  giving  to  the  claims  of  the  patent  in  suit  a  broader 
interpretation  than  warranted  on  the  face  thereof,  or 
permitted  by  the  prior  state  of  the  art. 

III. 

In  finding  that  the  device  used  by  the  defendants 
from  December  1,  1914,  is  an  infringement  of  the  in- 
vention claimed  in  the  patent  in  suit,  because  such  find- 
ing is  contrary  to  the  principle  and  spirit  of  the  patented 
invention  in  question,  and  also  contrary  to  the  law  gov- 
erning patents  for  combinations. 
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IV. 

In  finding  that  the  device  used  by  defendants  from 
December  1,  1914,  although  merely  an  obvious  modifica- 
tion of  the  patented  invention  of  Reid,  of  record,  which 
is  prior  to  the  patent  in  suit,  nevertheless  is  an  infringe- 
ment of  the  patent  in  suit,  for  such  finding  disregards 
the  rights  vested  in  the  general  public  prior  to  the  issu- 
ance of  the  patent  in  suit. 

V. 

In  finding  that  in  order  for  the  Court  to  hold  that 
the  device  used  by  defendants  from  December  1,  1914, 
is  not  an  infringement  of  the  device  claimed  in  the  pat- 
ent in  suit,  because  substantially  like  the  prior  Reid 
patent  of  record,  it  must  appear  that  the  said  defendants' 
device  had  added  to  it  a  new  element  or  discovery,  and 
without  such  defendants'  device  is  merely  colorable,  and 
without  such  patentable  variation  as  will  avoid  infringe- 
ment. 

VI. 

In  finding  that  there  was  substantial  identity  be- 
tween the  device  claimed,  and  secured,  by  the  patent  in 
suit  and  the  device  used  by  defendants  from  December 
1,  1914,  with  respect:  (first)  to  the  result  attained,  (sec- 
ond) the  means  of  attaining  that  result,  and  (third)  the 
manner  in  which  the  different  parts  operate  and  co- 
operate to  produce  that  result;  and  in  not  finding  that 
there  was  a  substantial  difference  in  said  two  devices  in 
these  respects. 
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VII. 

In  the  entiy  of  the  interlocutory  decree  in  this  cause, 
because  in  prejudice  of  the  substantial  rights  and 
equities  of  the  deef  ndants  in  the  premises. 

VIII. 

In  denying  the  petition  of  defendants  for  relief  to 
file,  under  equity  rule  34,  a  supplemental  answer  alleg- 
ing material  facts  of  which  they  were  ignorant  at  the 
time  of  their  original  answer,  to-wit :  setting  forth  pat- 
ents of  the  United  States  granted  for  inventions  prior 
to  that  of  the  patentee  in  suit,  and  bearing  directly  on 
the  invention  claimed  in  the  latter  patent  with  respect 
to  the  validity  and  scope  thereof,  and  also  bearing  on 
the  obligation  of  defendants  under  the  patents  of  said 
prior  inventors,  which  obligations  defendants  desired 
to  be  taken  into  account  on  their  accounting  herein. 

J""    ^   ■ 

In  the  entry  of  the  \upple»fental  interlocutory  de- 


cree because  in  prejudice  ^^he  substantial  rights  and 
equities  of  the  defendaii);«  in  tft^  premises. 

In  the  refusal  to  vRca)xsktd  supplemental  decree. 

XI. 

In  overruling  the  defendants'  exception  I  to  the  re- 
port of  the  Master  on  accounting. 

XII. 

In  overruling  the  defendants'  exception  III  to  the 
report  of  the  INIaster  on  accounting. 
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XIII. 

In  affirming  the  report  of  the  Master,  awarding  the 
sum  of  $335.00  against  the  defendants  because  such 
award  is  excessive,  not  supported  by,  and  contrary  to, 
the  facts  of  the  case. 

XIV. 

In  awarding  any  other  than  a  nominal  sum  against 
defendants,  because  the  evidence  does  not  show  what, 
if  any,  actual  damages  the  plaintiff  sustained  by  any 
alleged  infringement. 

XV. 

In  the  entry  of  the  final  decree  in  this  cause  because 
in  prejudice  of  the  substantial  rights  and  equities  of 
the  defendants  in  the  premises. 

Dated  March  23d,  1917. 

T.  J.  GEISLER, 

Solicitor  and  of  Counsel  for  Defendants-Appellants. 


In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  6719. 

(Title) 

The  parties  hereby  stipulate  to  the  following  precipe, 
indicating  those  portions  of  the  record  to  be  incorporated 
in  the  transcript  on  appeal  in  the  above  entitled  cause 
to  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 
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Bill  of  Complaint,  omitting  verification. 

Answer,  omitting  verification. 

Condensed  statement  of  testimony  given  on  trial  of 
cause,  as  prepared  and  stipulated  by  the  parties  in  the 
companion  equity  case  No.  6718,  entitled  "Brown- 
Meyer  Co.  Plaintiff  vs.  Crystal  Laundry  Co.,  et  al.  De- 
fendants." 

Opinion  of  Trial  Court. 

Interlocutory  decree,  entered  January  31, 1916. 

Petition  for  leave  to  file  supplemental  answer,  omit- 
ting verification. 

Proposed  supplemental  answer,  omitting  verifica- 
tion. 

Condensed  statement  of  the  testimony  on  accounting 
before  Master,  as  stipulated  by  the  parties. 

Master's  report. 

Exceptions  of  defendants  to  Master's  report. 

Order  of  Court  on  exceptions. 

Final  decree  entered  January  22,  1917. 

Petition  for  an  order  allowing  appeal. 

Bond  on  appeal. 

Assignments  of  error. 

Citation  on  appeal. 

Dated  March  24,  1917. 

JOSEPH  L.  ATKINS, 
Counsel  for  Plaintiff- Appellee. 
T.  J.  GEISLER, 
Counsel  for  Defendants- Appellants. 
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CITATION  ON  APPEAL. 

No.  6719. 

United  States  of  America, 

District  of  Oregon, — ss. 

To  Brown-Meyer  Company,  a  corporation.  Greeting: 

Whereas,  Broadway  Towel  Supply  Company,  a  cor- 
portion  and  Amos  Burg  have  lately  appealed  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  from  a  decree  rendered  in  the  District  Court 
of  the  United  States  for  the  District  of  Oregon,  in  your 
favor,  and  has  given  the  security  required  by  law; 

You  are,  therefore,  hereby,  cited  and  admonished  to 
be  and  appear  before  said  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  at  San  Francisco, 
California,  within  thirty  days  from  the  date  hereof,  to 
show  cause,  if  any  there  be,  why  the  said  decree  should 
not  be  corrected,  and  speedy  justice  should  not  be  done 
to  the  parties  in  that  behalf. 

Given  under  my  hand,  at  Portland,  Oregon,  in  said 
District,  this  27th  day  of  March,  in  the  year  of  our 
Lord,  one  thousand,  nine  hundred  and  seventeen. 
CHAS.  E.  WOLVERTON, 

Judge. 

Due  service  of  the  within  citation  is  hereby  admitted 
this  27th  day  of  March,  1917. 

JOSEPH  L.  ATKINS, 
of  Counsel  for  Brown-Meyers  Co. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  6719. 

(Title) 

STIPULATION. 

It  is  hereby  stipulated  that  the  foregoing  printed 
transcript  is  a  true  copy  of  the  entire  record  in  the  above 
entitled  case  on  appeal  and  that  the  same  may  be  certi- 
fied to  as  such  by  the  Clerk  of  said  District  Court  with- 
out comparison. 

It  is  further  stipulated  that  printed  copies  of  all 
patents  and  writings  introduced  in  evidence  by  either 
party,  but  not  placed  in  the  printed  transcript,  may  be 
furnished  to  the  Clerk  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  and  by  him 
placed  as  an  appendix  in  the  printed  copies  of  the  trans- 
cript ;  and  that  the  original  models  introduced  as  exhibits 
by  either  party  at  the  trial  of  this  cause  in  the  District 
Court  shall  be  sent  by  the  Clerk  of  the  latter  Court  to 
the  Marshal  of  said  Circuit  Court  of  Appeals  pursuant 
to  rule  34  of  the  latter  Court. 
Dated  March  31,  1917. 

JOSEPH  L.  ATKINS, 
Of  Counsel  for  Plaintiff,  Appellee. 
T.  J.  GEISLER, 
Of  Counsel  for  Defendants- Appellants. 
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United  States  of  America, 
District  of  Oregon — ss. 

No.  6719. 

I,  G.  H.  Marsh,  Clerk  of  the  District  Court  of  the 
United  States  for  the  District  of  Oregon,  do  hereby 
certify  that  the  foregoing  printed  transcript  of  record 
on  appeal  in  the  case  in  which  the  Brown-Meyer  Com- 
pany, a  corporation,  is  plaintiff  and  appellee  and  the 
Broadway  Towel  Supply  Company,  a  corporation,  and 
Amos  Burg  are  defendants  and  appellants,  is  a  true  and 
complete  transcript  of  the  record  and  proceedings  had 
in  said  cause  in  said  Court.  This  certificate  is  made 
pursuant  to  the  stipulation  of  the  parties  filed  in  said 
cause,  without  comparison  thereof  with  the  original 
record, 

In  Testimony  whereof  I  have  hereunto  set  my  hand 
and  affixed  the  Seal  of  said  Court  at  Portland,  in  said 
District,  this  5th  day  of  April,  1917. 

G.  H.  MARSH, 

Seal  Clerk. 
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APPENDIX  OF  DOCUMENTARY  EVIDENCE 

Containing  as  Follows: 

Patent  in  suit  granted  to  Charles  F.  Brown,  November 
3,  1914,  No.  1,115,895,  on  application  filed  August 

13,  1913,  being  Plaintiff's  Exhibit  A 

See  Kecord,  page  66 

File  Wrapper  of  said  Patent,  being  Defendants'  Ex- 
hibit 2 See  Record,  page  72 

The  Patents  cited  in  said  File  Wrapper,  viz : 

Patent  to  N.  S.  Baldwin  and  E.  S.  Goodwin,  April 

7,  1896,  No.  557,754,  Defendants'  Exhibit  3 

See  Record,  Page  72 

Patent  to  J.  G.  Cooner,  December  29,  1908,  No. 

908,076,  Defendants'  Exhibit  4 

See  Record,  page  72 

Patent   to   Jacques    Rousso,   April   9,    1912,   No. 

42,398,  Defendants'  Exhibit  5 

See  Record,  page  72 

Patent  to   L.   Straub,   September   17,   1912,   No. 

1,038,984,  Defendants'  Exhibit  9 

See  Record,  page  73 

Patent  to  T.  K.  Taylor,  February  4,  1913,  No. 

1,052,292,  Defendants'  Exhibit  6 

See  Record,  page  72 

Patent  to  Guy  Reid,  July  15,  1913,  No.  1,067,622, 

Defendants'  Exhibit  7 See  Record,  page  73 

Patent  to  T.  Heins  and  E.  R.  Galland,  November 
11,  1913,  No.  1,078,501,  Defendants'  Exhibit  8 
See  Record,  page  73 
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Here  follows  Official  FILING  RECEIPT. 
Dated  August  13  1913.     Serial  No.  784,544. 

FILE   WRAPPER 

*     * 

Patent  issued  to 
CHARLES  F.  BROWN 

November  3,  1914.    No.  1,115,895. 
TOWEL    HOLDERS 

Application  filed  August  13,  1913,  Serial  No.  784,- 
544. 

Here  follows  PETITION  in  due  form. 

Here  follows  descriptive  part  of  specification  which 
was  not  changed  by  amendment,  and  therefore  is  show^n 
by  the  same  part  printed  in  the  patent,  copy  of  w^hich  is 
hereto  attached. 

The  claims  as  originally  appearing  in  the  specifica- 
tion, the  actions  of  the  Patent  Office,  and  the  amend- 
ments making  the  claims  as  printed  in  said  patent  were 
as  follows: 

Claims  in  re  patent  of  Charlps  F    Thrown  ATn    mn«Q/i 

1.  IiNgj^  towel  holder  or  the  like,  the  combination 

movable 

A  with  a      supportin^smember,  of  a  flexible  towel  retain- 
ing member  secured  in  itsfeH^irety  thereto. 

2.  In  a  towel  holder  or  th<5'>like,  the  combination 

"       movulili' 

of  a    A  supporting  member,  of  a  flexible  Ibsj^l  retaining 

^member,  and  means  for  detachably  securing 
in  its  Lnliitl^  lu  the  fuimei. — 
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per  B 


1.  %  In  a  towel  holder  or  the  like,  the  combinatioil 
with  a  supporting  member,  of  an  assembling  member 
adapted  to  secure  towels  in  assemblage  upon  the  sup- 
porting member,  a  flexible  retaining  member  coopera- 
tive therewith  for  the  purpose  specified,  and  means  for 
securing  both  ends  of  said  retaining  member  to  the  as- 
sembling member. 

2  \.  In  a  towel  holder  or  the  like,  the  combination 
with  a  supporting  member,  of  an  assembling  member 
adapted  to  secure  towels  in  assemblage  upon  the  sup- 
porting member,  a  flexible  retaining  member  coopera- 
tive therewith  for  the  purpose  specified,  and  means  for 
detachably  securing  both  ends  of  said  retaining  member 
together. 

5.  in  a  towel  holder  or  the  like,  the  combination 
witnSa  supporting  member,  of  an  assembling  member 
swivele^sto  the  supporting  member,  and  a  retaining 
member  coo|^rative  with  said  assembling  member. 

6.  In  a  toVel  holder  or  the  like,  the  combination 
with  a  supportingSnember,  of  an  assembling  member 
swiveled  to  the  suppoiding  member,  and  a  retaining 
member  carried  by  said  >^ssembling  member  coopera- 
tively with  said  supporting  member. 

7.  In  a  towel  holder  or  thKJike,  the  combination 
with  a  supporting  member  provide8^^ith  a  socket,  of 
an  assembling  member  mounted  in  sa^H.  socket,  and  a 
retaining  member  detachably  secured  to  thK^ssembling 
member. 

8.  In  a  towel  holder  or  the  like,  the  combin^fc^on 
with  a  supporting  member  provided  with  a  socket,  o1 
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air*«fiseinbling  member  mounted  therein,  a  retaining 
member  carri^lH^z.Jhe  assembling  member,  and  com- 
mon means  for  securingm^*¥€t^ining  member  to  the  as- 
sembling member  and  the  assembluts^oiiember  to  the 
supporting  member. 

:]  ^.  In  a  towel  holder  or  the  like,  the  combination 
with  a  supporting  member  provided  with  a  bore,  of  an 
assembling  member  rotatably  fixed  in  said  bore,  a  re- 
taining member  flexibly  secured  at  one  end  to  the  as- 
sembling member,  and  means  for  detachably  securing 
the  free  end  of  the  retaining  member  to  the  socket  end 
of  the  assembling  member. 

-i  10.  In  a  towel  holder  or  the  like,  the  combination 
with  a  supporting  member  provided  with  a  bore,  of  an 
assembling  member  rotatably  fixed  in  said  bore,  a  re- 
taining member  flexibly  secured  at  one  end  to  the  as- 
sembling member,  and  means  for  detachably  securing 
the  free  end  of  the  retaining  member  to  the  socket  end 
of  the  assembling  member,  said  means  being  adapted 
also  to  secure  the  assembling  member  in  its  socket. 


In  a  towel  holder  or  the  like,  the  combination 
with  a  supportiBg:.member,  of  a  towel  assembling  mem- 
ber provided  with  a  tlir&a4iagpoint,  and  means  for 
operatively  uniting  said  members,  "s*iib»taaatially  for  the 
purpose  specified.  ^"'"^''*"""*'***^ 

Witnesses :  Charles  F.  Brown 

K.  D.  Fenn 
Joseph  L.  Atkins 

Here  follows  OATH  in  due  form. 
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Div.  8  Room  131  LA.  Paper  No.  2 

DEPARTMENT    OF    THE    INTERIOR 
UNITED    STATES    PATENT    OFFICE 
Washington  Dec.  12,  1913. 
Mailed       "       " 
Joseph  L.  Atkins, 

809  Chamber  of  Commerce, 
Portland,  Oregon. 

Please  find  below  a  commmiication  from  the  EX- 
AMINER in  charge  of  the  application  of  Charles  F. 
Brown,  784,544,  filed  Aug.  13, 1913,  for  Towel  Holders. 

Thomas  Ewing, 
Commissioner  of  Patents. 

Claims  1,  2,  3,  5  and  6  are  rejected  on  Reid,  1,067,- 
622,  July  15,  1913  (45/32). 

Claims  4  and  8  are  rejected  on  Reid,  in  view  of 
Taylor,  1,052,292,  Feb.  4,  1913  (43/32). 

Claim  4  is  also  rejected  as  not  being  warranted  by 
the  disclosure. 

Claims  9  and  10  are  rejected  on  Reid  and  Taylor, 
in  view  of  Heins,  1,078,501,  Nov.  11,  1913  (45/32). 

Claim  11  is  rejected  on  the  above  cited  references 
in  view  of  Baldwin,  557,754,  Apr.  7,  1896  (129/8). 

Attention  is  directed  also  to  Cooner,  908,076,  Dec. 
29,  1908  (211/17). 

Walter  Johnson,  Examiner  Div.  VIII. 
H.  A.  W. 
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MAIL  ROOM  U.  S.  PATENT  OFFICE 

Feb.  24,  1914  Feb.  25,  1914 

U.  S.  PATENT  OFFICE 

DIVISION  8,  Paper  No.  3 

UNITED   STATES  PATENT  OFFICE 

Charles  F.  Brown 
Towel  Holder 
Filed  Aug.  13,  1913 
Ser.  No.  784,544. 

Portland,  Oregon,  February  19,  1914. 
Hon.  Commissioner  of  Patents, 
Washington,  D.  C. 

SIR: 

Responsive  to  official  action  of  December  12,  1918. 
Please  amend  as  follows: 

Claim  1,  line  2,  before  "supporting"  insert  "mov- 
able." 

Claim  2,  line  2,  before  "supporting"  insert  mov- 
able." 

This  application  was  drawn  in  view  of  the  references 
cited,  and  upon  a  device  which  in  practice  corrects  the 
deficiencies  of  the  subject  matter  of  the  several  refer- 
ences. 

Referring  to  the  claims  seriatim,  claim  1  calls  for  a 
retaining  member,  to-wit,  the  chain  19,  secured  in  its 
entirety  to  a  supporting  member  or  shelf  1.  Reid  shows 
no  such  construction,  but  shows  a  lock-case  2,  and  sepa- 
rate ring  6.  Assuming  that  the  examiner  has  upon  a 
strained  construction  included  the  wall  to  which  the 
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members  2  and  6  may  be  attached  in  order  to  consti- 
tute a  supporting  member,  amendment  of  the  claim 
has  been  made,  although  it  is  submitted  that  such  a  con- 
struction is  inadmissible. 

Claim  2  is  amended  in  like  manner  and  for  corre- 
sponding reasons  as  claim  1. 

Claim  3  calls  for  a  combination  in  which  both  ends 
of  the  chain  are  secured  to  the  assembling  member,  or 
member  4.  Reid  shows  no  such  construction.  The  in- 
clusion of  the  wall  by  construction  cannot  be  made  in 
respect  to  claim  3,  because  applicant's  assembling  mem- 
ber 4  corresponds  in  function  to  Reid's  member  1  and 
la.  There  is  a  distinct  utility  in  the  subject  matter 
defined  in  claim  3,  in  that  it  renders  the  entire  length 
of  the  looped  chain  available  to  the  user  of  a  towel, 
while  the  reach  of  Reid's  chain  is  much  restricted. 

In  respect  to  claim  4,  neither  Reid  nor  Taylor  shows 
means  for  detachably  securing  both  ends  of  the  retain- 
ing member  together.  Let  it  be  noted  that  in  appli- 
cant's construction  his  assembling  member  constitutes 
an  elongated  link  of  special  function  in  the  retaining 
member.  Taylor  shows  and  describes  a  duplicated  rack, 
whereof  two  arms  8  are  united.  Taylor's  part  7  corre- 
sponds to  applicant's  assembling  member  4,  and  his  arm 
8  to  applicant's  retaining  member.  Taylor's  arm  8  is 
not  united  to  the  part  7  of  his  rack  except  at  one  end, 
and  there  is  no  intercommunication  between  Taylor's 
arm  8,  upon  which  one  may  be  predicated  as  a  continu- 
ation of  the  other. 
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The  Examiner's  objection  that  claim  4  is  not  war- 
ranted by  the  disclosure,  is  not  made  clear.  If  insisted 
upon,  a  more  particular  statement  is  requested,  but  it 
is  believed  that  discrimiating  reconsideration  will  re- 
move this  objection. 

In  respect  to  claim  5,  an  assembling  member  swiveled 
to  the  supporting  member  is  called  for,  and  is  not  shown 
in  Reid.  On  the  contrary  Reid  shows  a  lock  in  Fig.  3, 
which  prohibits  rotative  movement  of  the  member  1.  In 
Fig.  4,  the  locking  device  2a  is  described  as  identical 
with  that  shown  in  Fig.  3. 

The  above  observation  applies  also  to  claim  6. 

Argument  in  support  of  claims  3  and  4  is  applicable 
to  claim  8. 

The  action  in  respect  to  claims  9,  10  and  11,  it  is 
submitted,  is  either  not  clear,  or  is  clearly  unwarranted. 
The  practice  of  collocating  a  plurality  of  separate  and 
distinct  references  to  meet  a  distinct  combination  has 
been  so  often  condemned,  both  by  the  courts  and  in 
patent  office  practice,  as  to  require  no  serious  considera- 
tion. A  restatement  of  the  grounds  of  rejection,  or  re- 
versal of  action  is  solicited. 

This  application  is,  in  view  of  the  foregoing,  deemed 
to  be  in  condition  for  allowance,  and  that  action  is  ac- 
cordingly solicited. 

Very  respectfully, 
CHARLES  F.  BROWN, 
By  Joseph  L.  Atkins,  Attorney. 
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Div.  8  Room  131  LA.  Paper  No.  4. 

DEPARTMENT  OF  THE  INTERIOR 
UNITED  STATES  PATENT  OFFICE 

Washington,  Mar.  26,  1914. 

Mailed  "       "        " 

Joseph  L.  Atkins 
809  Chamber  of  Commerce 
Portland,  Ore. 

Please  find  below  a  communication  from  the  Exam- 
iner in  charge  of  the  application  of  Charles  F.  Brown, 
784,544,  filed  Aug.  12,  1913,  for  Towel  Holders. 

THOMAS  EWING, 
Commissioner  of  Patents. 

Amendment  of  Feb.  24,  1913,  is  of  record. 

Claims  1  and  2  are  rejected  on  Taylor,  of  record,  or 
Rousso,  Design  42,398,  Apr.  9,  1912,  in  view  of  Reid, 
of  record.  It  does  not  involve  invention  to  substitute 
the  retaining  member  of  Reid  for  that  of  Taylor  or 
Rousso.  These  claims  are  also  objectionable  as  being 
indefinite  in  terms.  The  expression  "in  its  entirety" 
does  not  set  forth  any  structure. 

As  far  as  set  forth  in  claim  3,  the  ends  of  the  flexible 
member  are  secured  to  the  retaining  member  only  as 
to  a  convenient  support.  To  secure  the  lower  end  of 
Reid's  flexible  member  to  any  other  convenient  part  of 
the  device  than  that  selected  by  the  patentee  does  not 
involve  invention  or  patentable  novelty.  Claim  3  is 
accordingly  rejected. 

Claim  4  is  rejected  either  as  not  being  warranted 
by  the  disclosure  or  as  being  met  by  Reid.    If  the  ap- 

112 


plicant  shows  means  for  connecting  the  ends  of  the  flex- 
ible member,  Reid  does  also. 

Claims  5,  6,  7  and  8  and  11  are  rejected  as  reading 
directly  on  Heins,  of  record. 

Claims  9  and  10  stand  rejected  on  Heins  and  Reid, 
of  record.  It  does  not  apparently  involve  invention  to 
substitute  the  retaining  member  of  Reid  for  that  of 
Heins.  These  claims  are  also  rejected  as  being  inac- 
curate. The  retaining  member  does  not  appear  to  be 
flexibly  secured  to  the  assembling  member.  It  is  pivot- 
ally  secured. 

H.  LEWIS, 
H.A.W.  Examiner. 
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Mail  Room  Division  8,  Paper  No.  5 

JUL  28  1914 

U.  S.  PATENT  OFFICE 

Room  131 

Charles  F.  Brown 
Serial  No.  784,544 
Filed  August  13,  1913 
Towel  Holders. 

Portland,  Oregon,  July  23,  1914. 

Hon.  Commissioner  of  Patents, 

Washington,  D.  C. 

SIR: 

Response  to  official  letter  of  March  22. 

Under  date  of  February  19,  1914,  counsel  for  ap- 
plicant submitted  a  paper  by  way  of  amendment,  in 
which  painstaking  effort  was  made,  by  compliance  with 
rule  68,  to  assist  in  the  disposition  of  this  case. 

It  is  with  all  due  respect  submitted  that  the  reply  of 
March  26th  is  not  reciprocal  either  in  matter  or  form. 
In  almost  every  instance,  although  the  claims  are  sub- 
stantially the  same,  the  grounds  of  rejection  set  up  in 
Paper  No.  2  are  in  paper  No.  4  shifted,  without  any 
explanation  whatever.  Such  action  is  not  calculated  to 
promote  or  even  to  admit  of  intelligent  response,  and  is 
not  believed  to  constitute  a  proper  compliance  with  the 
requirements  of  the  rules  of  practice.  The  nature  of  the 
last  official  action  taken  in  this  case  is  fairly  summarized 
in  the  last  two  sentences  thereof,  namely:  "The  retaining 
member  does  not  appear  to  be  flexibly  secured  to  the 
assembling  member.     It  is  pivotally  secured."     It  ap- 
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pears  to  be  unnecessary  to  submit  argument  that  a 
pivotal  connection  is  a  flexible  connection,  inasmuch  as 
it  must  be  apparent  to  anyone  having  the  least  skill  in 
the  art  or  any  mechanical  art,  that  any  possible  connec- 
tion between  a  chain  and  a  rigid  member  is  a  flexible 
connection. 

With  respect  to  claims  1  and  2,  which  in  paper  No. 
2  were  rejected  on  Reid,  and  are  in  paper  No.  4  rejected 
on  Taylor  or  Rousso,  it  is  submitted,  as  it  was  formerly 
in  Paper  No.  3,  that  Reid  does  not  show  the  construc- 
tion claimed.  Neither  Taylor  nor  Rousso  shows  any- 
thing approximating  the  construction,  nor  a  construc- 
tion which  is  interchangeable  one  with  the  other. 

It  has  been  repeatedly  held  that  the  charge  of  in- 
fringement cannot  be  escaped  by  allegation  or  proofs 
that  parts  of  a  combination  are  to  be  separately  found 
in  different  prior  patents. 

Bates  vs.  Coe,  98  U.  S.  31-50. 
Parks  vs.  Booth,  102  U.  S.  96. 

It  is  scarcely  necessary  to  argue  that  grounds  of 
rejection  of  a  claim  and  a  defense  against  infringement 
are  in  all  respects  identical.  It  would  appear  that 
grounds  of  rejection  urged  against  claims  1  and  2  are 
made  in  disregard  of  the  authorities  cited,  which  reflect, 
it  is  submitted,  the  law  on  the  subject  beyond  contro- 
versy. 

In  respect  to  claim  3,  if  the  examiner's  argument  is 
understood,  it  means  that  Reid's  chain  has  its  ends  con- 
nected, because  they  are  both  attached  to  a  wall.     This 
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appears  to  exclude  arbitrarily  that  which  constitutes  the 
very  gist,  in  part,  of  applicant's  invention. 

It  is  error  for  the  examiner  to  say,  "The  ends  of 
the  flexible  member  are  secured  to  the  retaining  member 
only  as  to  a  convenient  support."  On  the  contrary,  the 
combination  described  in  Figure  3  defines  a  special  con- 
struction and  a  distinct  utility.  It  is  this,  in  the  Reid 
device,  as  shown  partly  in  Figure  2,  each  individual  towel 
must  be  used  in  close  proximity  to  the  other  towels,  clean 
and  soiled,  upon  the  holder.  Of  course,  it  may  be  said 
that  this  situation  may  be  relieved  by  increase  of  length 
of  chain.  But  this  does  not  meet  the  situation.  To  in- 
crease the  length  of  chain  beyond  certain  limits  is  im- 
practicable, and  would  tend  to  defeat  the  purpose  of  the 
device,  in  the  kinking  of  the  chain,  for  example.  Ap- 
plicant has  devised  means  for  obtaining  the  maximum 
availability  of  each  individual  towel  in  use  without  im- 
pairment of  the  certainty  of  operation  of  the  device. 

The  grounds  of  rejection  of  claim  4  are  not  under- 
stood, unless  they  be  substantially  the  same  as  those 
urged  against  claim  3.  In  that  event  they  are  submitted 
to  be,  equally  with  claim  3,  inapt.  A  more  specific  state- 
ment of  grounds  of  rejection,  in  view  of  applicant's  ar- 
gument in  paper  No.  3,  is  requested. 

In  respect  to  claims  5,  6,  7,  8  and  11,  it  is  observed 
that  although  in  the  last  official  letter  they  are  rejected 
on  Heins  of  record  for  the  first  time,  having  been  pre- 
viously rejected  upon  other  references,  they  are  now  said 
to  read  directly  on  Heins.    This  allegation  is  traversed. 
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Claim  5  covers  in  combination  the  following  ele- 
ments: 

1.  A  supporting  member. 

2.  An  assembling  member  swiveled  to  the  support- 
ing member. 

3.  A  retaining  member  co-operative  with  said  as- 
sembling member. 

Heins  shows  two  supports,  a  tube  4  for  the  upper 
support,  and  a  rod  5  for  the  lower.  It  is  supposed  that 
the  terms  employed  in  the  claim  are  understood  to  be 
selected  for  the  purposes  of  distinction  only.  Neverthe- 
less, it  is  submitted  that  the  principle  and  functions  of 
their  subject  matter  are  clearly  intelligible,  and  are 
clearly  distinguishable  from  Heins.  The  examiner,  if  he 
persists  in  previous  action,  is  requested  to  indicate  what 
he  regards  in  Heins  as  a  supporting  member,  what  as  an 
assembling  member,  and  what  as  a  retaining  member. 

The  rejection  of  the  remaining  claims  of  the  group 
last  named  is  believed  to  be  made  upon  reasons  that  are 
not  clearer  than  the  rejection  of  claim  5,  and  further 
explanation  or  withdrawal  of  the  rejection  is  solicited. 

The  grounds  of  rejection  of  claims  9  and  10  is  not 
understood.  There  is  no  relationship  between  Heins 
and  Reid  of  record.  If  it  were  conceded  that  as  be- 
tween Reid  and  Heins  there  is  the  difference  only  of  a 
flexible  and  a  rigid  retaining  member,  yet,  so  far  as  ap- 
plicant is  concerned,  there  is  no  such  close  similarity. 
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In  respect  to  Claims  9  and  10,  not  only  does  the  ar- 
gument previously  submitted  in  support  of  claim  3  ap- 
ply, but  also  additional  means  are  comprehended  in  the 
claim  for  securing  the  flexible  member  a  maximum  limit 
of  movement. 

So  far  as  counsel  for  applicant  can  discover,  this 
application  is  in  condition  for  allowance,  and  action 
accordingly  is  solicited. 

Very  respectfully, 

CHARLES  F.  BROWN, 

By  Joseph  L.  Atkins,  his  Attorney. 
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Div.  8  Room  133  LA/HAW  Paper  No.  6 

DEPARTMENT  OF  THE  INTERIOR 
UNITED  STATES  PATENT  OFFICE 

Washington,  Aug.  24,  1914 
Mailed 

J.  L.  Atkins 

809  Chamber  of  Commerce 

Portland,  Ore. 

Please  find  below  a  communication  from  the  Exam- 
iner in  charge  of  the  application  of  Charles  F.  Brown 
784,544,  filed  Aug.  13,  1913,  for  Towel  Holders. 

THOMAS  EWING, 
Commissioner  of  Patents. 

Responsive  to  letter  of  July  28,  1914. 

Claims  9  and  10  are  informal  as  of  record. 

Claims  1,  2,  5,  6,  7  and  11  stand  rejected  on  the  ref- 
erences and  for  the  reasons  set  forth  in  the  last  office 
action. 

Heins  appears  to  show  the  relation  of  elements 
called  for  by  claims  5,  6  and  7.  He  shows  a  support  1, 
provided  with  a  socketed  member  2,  in  which  is  swiveled 

an  assembling  member  4,  to  which  is  detachably  secured 
a  retaining  member  5. 

Claim  8  is  rejected  on. 

Straub,  1,038,984,  Sept.  17,  1912  (45/32). 

As  at  present  advised,  claims  3,  4,  9  and  10  are  al- 
lowable subject  to  the  objections  of  record. 

GEO.  P.  TUCKER, 
H.A.W.  Examiner. 
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UNITED  STATES  PATENT  OFFICE. 

Charles  F.  Brown. 
Serial  No.  784,544 
Filed  August  13,  1913 
Towel  Holders. 

Portland,  Oregon,  September  3,  1914. 

Hon.  Commissioner  of  Patents, 

Washington,  D.  C. 

Sir: 

Response  to  official  letter  of  August  24,  1914. 

The  alleged  informality  of  claims  9  and  10,  appears 
to  be,  that  the  retaining  member  is  not  flexibly  secured 
to  the  assembling  member.  This,  as  was  observed  in  the 
last  action,  appears  to  be  an  absurdity.  Its  reiteration 
suggests  that  there  is  a  n^istake  made  somewhere,  and 
the  indulgence  of  the  examiner  is  therefore  requested. 
The  assembling  member  is  the  member  4  clearly  shown 
in  Fig.  IV.  The  retaining  member  is  the  member  19 
on  the  same  figure.  They  are  flexibly  united  at  18,  and 
are  not  pivotally  secured  together. 

It  is  believed  that  there  is  now  no  room  for  doubt, 
that  the  allegation  of  informality  will  be  withdrawn. 

In  respect  to  the  action  on  the  merits,  applicant  de- 
nies the  pertinency  of  the  references  to  claims  1,  2,  5,  6,  7, 
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8  and  11.  He  is,  however,  satisfied  to  accept  allowance 
upon  claims  3,  4,  9  and  10,  subject  to  such  construction 
as  they  are  entitled  to  receive  in  view  of  the  prior  state 
of  the  art  and  without  restriction  in  consequence  of  the 
imputed  disclaimer  upon  his  part. 

He,  therefore,  without  prejudice  to  his  just  rights 
in  the  premises,  authorizes  and  requests  erasure  of  all 
the  claims,  except  claims  3,  4,  9  and  10.  With  respect 
to  those  claims,  it  is  requested  that  their  numerals  be 
changed  to  1,  2,  3  and  4,  respectively,  and  that  the  ap- 
plication be  passed  to  issue. 
Very  respectfully, 

CHARLES  F.  BROWN, 

By  Joseph  L.  Atkins,  Attorney. 
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Here  follows  Official  NOTICE  OF  ALLOW- 
ANCE in  due  form,  dated  September  21,  1914. 

Here  follows  Official  Receipt  of  final  fee  in  due  form 
giving  date  patent  will  issue  as  Nov.  3,  1914. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  6719. 

(Title.) 

IT  IS  HEREBY  STIPULATED  AND  CER- 
TIFIED that  the  foregoing  is  a  full,  true  and  complete 
copy  of  the  file  wrapper  in  the  application  for  patent  of 
Charles  F.  Brown,  filed  August  13,  1913,  Serial  No. 
784,544,  series  of  1900,  for  improvement  in  Towel  Hold- 
er, such  application  having  been  allowed  September  21, 
1914,  and  letters  patent  thereon  being  issued  November 
3,  1914,  No.  1,115,895,  and  that  this  file  wrapper  may 
be  introduced  in  evidence  by  either  party  to  the  same 
effect  as  if  the  same  had  been  certified  by  the  United 
States  Patent  Office. 

Dated,  Portland,  Oregon,  November  18,  1915. 

JOSEPH  L.  ATKINS, 
Solicitor  for  Plaintiff. 
T.  J.  GEISLER, 
Solicitor  for  Defendants. 
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copy  of  the  file  wrapper  in  the  application  for  patent  of 
Charles  F.  Brown,  filed  August  13,  1913,  Serial  No. 
784,544,  series  of  1900,  for  improvement  in  Towel  Hold- 
er, such  application  having  been  allowed  September  21, 
1914,  and  letters  patent  thereon  being  issued  November 
3,  1914,  No.  1,115,895,  and  that  this  file  wrapper  may 
be  introduced  in  evidence  by  either  party  to  the  same 
effect  as  if  the  same  had  been  certified  by  the  United 
States  Patent  Office. 

Dated,  Portland,  Oregon,  November  18,  1915. 

JOSEPH  L.  ATKINS, 
Solicitor  for  Plaintiff. 
T.  J.  GEISLER, 
Solicitor  for  Defendants. 
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To  all  whom  it  may  concern: 

Be  it  known  that  I,  Charles  F.  Bficnv-N,  a 
citizen  of  the  United  States  of  America,  re- 
siding at  Portland,  in  the  county  ot 
Multnomah,  in  the  State  of  Oregon,  have 
invented  certain  ne>v  and  useful  Improve- 
ments in  Towel-Holders,  of  which  the  fol- 
lowing is  a  specification,  reference  being 
had  to  the  accompanying  drawing. 

My  invention  relates  to  towel  holders,  and 
has  for  its  object  the  production  of  a  de- 
vice for  holding  and  preserving  in  order  an 
assemblage  of  clean  towels  that  are  carriea 
in  such  a  manner  as  to  keep  them  clean, 
folded  and  smooth  as  they  come  from  the 
laundry  until  such  time  as  they  are  required, 
one  by  one,  for  use. 

A  further  object  of  the  invention  is  to 
pro^ide  means  for  conveniently  withdraw- 
ing the  towels  one  by  one  from  the  pile, 
for  facilitating  the  manipulation  of  it  while 
in  use,  and  for  securing  it  against  accidental 
misplacement  or  intentional  and  unauthor- 
ized removal  after  use. 

What  constitutes  my  invention  will  be 
hereinafter  specified  in  detail  and  succinctly 
set  forth  in  the  appended  claims. 

In  the  accompanying  drawing :  Figure  1 
is  n  front  elevation  of  my  invention  com- 
plete in  its  present  preferred  form  of  em- 
bodiment. Fig.  II  is  an  end  elevation  of 
the  same,  looking  toward  that  end  of  the 
«lp\ioe  upon  which  the  clean  towels  are  as- 
s<Mnbled,  and  showing  one  of  the  toAvels  re- 
ino\efl  from  the  pile  of  clean  towels  as  in 
use.  Fig.  Ill  is  a  view  similar  to  Fig.  II 
showing  the  towel  as  illustrated  in  use  in 
Fig.  IT  flropped  to  that  position  in  which 
it  is  discarded  after  use,  wiierein  the  used 
towels  accumulate  and  are  secured,  until  the 
sui)j>ly  of  clean  towels  is  exhausted  or  until 
so  many  of  them  have  been  used  as  may 
be  required  in  service  before  replenishment 
of  the  clean  supi^ly.  Fig.  TV  is  a  vertical 
sectional  view  illustrating  the  clean  towel 
assenibling  member  in  place  on  an  enlai-ged 
scale. 

Referring  to  the  nunierals  on  the  draw- 
ing, 1  indicates  a  horizontal  supporting 
member,  or,  as  illustrated,  a  shelf,  which, 
being  of  any  suitable  shape  and  dimensions 
and  made  of  any  preferred  material,  is 
adapted  to  be  held  in  any  desired  position, 
as  against  any  vertical  wall,  upon  brackets 
^.    Ihe  shelf  illustrated  is  presented  by  way 


of  example*  only,  and  is  intended  to  repre- 
.sent  any  suitaljle  instrumentality  for  the 
function  required  of  it,  whether  it  be  a 
simple  shelf  or  a  part  of  a  cabinet  or  other 
de".  ice.  The  function  of  the  shelf  1  is  to  60 
can}  a  pile  of  clean,  preferably  folded, 
towels  which  may  be  of  any  preferred  size, 
and  whose  size  will,  of  course,  determine 
tlie  dimensions  of  the  shelf  1. 

In  combination  with  the  shelf  1,  and  ror  66 
secu]ing  the  towels  in  assemblage  thereupon, 
I  prefer  to  employ  an  assembling  member 
4,  M'hich  I  prefer  also  to  swivel  and  detach- 
ably  secure  to  the  .shelf  1.     For  this  pur- 
pose, the  lower  end  of  the  member  4  may  be  70 
}-educed  to  form  a  shoulder  5,  the  reduced 
end  ()  extending  below  and  clear  of  the  shelf 
1  to  accommodate  means  for  detacTiably  se- 
curing the  member  4  in  place.    Such  means 
may  consist,  as  shown,  of  a  padlock  7,  whose  76 
shackle  8  passes  through  an  aperture  9  pro- 
Aided  for  its  free  passage  through  the  re- 
duced end  G  below  the  shelf  1. 

For  insuring  a  stable  support  for  the  as- 
sembling member  4  rotatably  upon  the  shelf  80 
1.  I  prefer  to  provide  a  suitable  socket  upon 
the  shelf.  This  socket  may  consist  of  an 
ai)eytui-e  or  bore  10  formed  in  the  mate- 
rial of  which  the  shelf  1  is  composed  so  as 
to  snugly  fit  about  the  assembling  member,  85 
V,  hose  .shape,  as  well  as  that  of  the  conform- 
iug  socket,  is  preferably  cylindrical.  To 
lend  durability  to  the  bearing  parts  of  the 
socket,  the  bore  10  may  be  reinforced  by 
;i  to}i  plate  11  and  a  bottom  plate  12,  se-  90 
cured  respectively  as  by  screws  13  to  oppo- 
site sides  of  the  shelf  1.  The  top  plate  is 
}~;enetrated  by  an  aperture  14  made  to 
snugly  fit  the  end  of  the  assembling  mem- 
ber 4  while  the  bottom  plate  is  provided  96 
with  an  aperture  15.  assembled  coaxially 
with  the  aperture  14  of  the  t6p  member,  but 
of  smaller  diameter  to  fit  the  reduced  end  6 
of  the  assembling  member.  By  this  con- 
struction the  assembling  member  is  rotata-  100 
l)ly  secured  in  the  socket  provided  for  it, 
and  is  suppoiled  therein  by  an  engagement 
l*etween  the  shoulder  .5  with  the  circum- 
scribing wall  of  the  aperture  15  in  the  bot- 
tom plate.  The  aperture  9  in  the  reduced  106 
end  of  the  assembling  member  is  located  in 
such  close  juxtaposition  to  the  lower  side 
of  the  bottom  plate  as  to  render  the  shackle 
oF  the  p'idlock  7  when  in  piece  a  confining 
member  that  will  serve  to  secure  the  assem-  110 
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bling  member  rotatably  in  the  upright  posi- 
tion upon  the  shelf  1. 

The   member  4  extends  preferably   in   a 
direct  line  above  its  supporting  socket  for 

g  a  distance  proportionate  to  the  number  and 
character  of  the  towels  that  are,  in  service, 
asseml>led  upon  it,  and  it  preferably  ter- 
minates at  its  free  end  in  a  curved  neck  16, 
terminating  in  a  depending  end  17.  By 
jQ  reason  of  the  function  of  the  assembling 
member,  as  will  be  hereinafter  made  more 
full)^  to  appear,  it  is  desirable  that  the 
neck  of  the  assembling  member  should  ter- 
minate at  a  distance  above  the  shelf  1  sub- 

j5  stantially  equal  to  or  a  little  greater  than 
the  thickness  of  the  maximum  towel-sup- 
ply upon  the  shelf  1  about  the  member  4. 
In  connection  with  the  assembling  mem 
ber  and  its  shelf  I  provide  means  for  con- 

20  fining  the  towels  during  use  and  after  use 
by  a  towel  retaining  member  whose  func- 
tion being  that  of  securing  them  against 
loss  or  unauthorized  abstraction  I  prefer 
not  only  to  flexibly  uAite,  as  indicated  at 

25  IS,  to  the  depending  end  17  of  the  neck  16 
of  the  assembling  member,  but  also  to  con- 
stitute it  of  flexible  material  or  substan- 
tially in  the  form  of  a  chain,  as  illustrated. 
The  flexible  member  or  chain  19  is  prefer- 

30  ably  permanently  united  to  the  depending 
end  17  of  the  neck,  while  its  free  end  is  re- 
movably secured  to  the  other  end  of  the 
n^ ember  4,  preferably  by  the  aid  of  an  eye- 
lot  21  through  which  the  shackle  8  of  the 

35  padlock  is  passed  when  the  padlock  is  se- 
cured in  place  upon  the  lower  end  of  the 
member  4  as  in  the  manner  previously 
specified. 

Each  of  the  towels  above  referred  to  be- 

40  ing,  as  has  been  specified,  of  any  preferred 
material  and  dimensions,  is  provided,  pref- 
erably near  one  corner,  with  a  gromet  22, 
(see  Fig.  IT)  which  adapts  it  to  slide  freely 
upon  the  memlu'r  4  but  with  amply  secure 

45  attachment  theiito. 

In  practice,  each  shelf,  wherever  installed, 
is  provided  with  its  assembling  member  and 
means  for  securing  it  in  place,  and  is  de- 
signed to  afford  an  ample  supply  of  towels 

50  under  approved  sanitary  conditions.  Such 
conditions  require  that  an  iminterrupted 
supply  of  clean  towels  shall  be  provided  to 
meet  the  demands  in  =ervice  of  each  installa- 
tion.   In  making  provision  to  that  end,  the 

55  means  for  supplying  eacli  device  with  fresh 
supplies  of  towels  must  take  into  considera- 
tion numerous  conditions.  For  example,  in- 
asmuch as  a  supply  attendant,  in  order  to 
cover  economically  a  territory  assigned  to 

60  him,  must  carr}'  as  little  weight  as  possible, 
I  provide  by  ray  invention  for  dispensing,  in 
iihis  connection,  with  all  weight  except  that 
of  the  towels  themselves.  But  it  is  also  nec- 
essary to  economize  time  in  making  the  dis- 
ss tribution  of  clean  towels  and  the  collection 
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of  soiled  ones.  My  invention  is  in  all  re- 
spects, and  more  particularly  in  respect  to 
the  shape  of  the  assembling  member  and  the 
relation  of  its  parts  to  the  Avhole,  adapted 
to  facilitate  and  to  effect  in  the  shortest 
space  of  time  the  stringing  of  the  towels 
upon  the  assembling  member  through  their 
respective  gromets;  the  sti-ipping  of  the 
soiled  towels  from  the  retaining  member  of 
the  device;  and  the  adjusting  and  securing  75 
of  the  several  parts  in  operative  .position. 
In  tliis  connection  it  may  be  observed  that 
while  the  neck  16  and  its  depending  end  17 
serve  to  confine  the  clean  towels  upon  the 
shelf  against  accidental  displacement, .  the 
termination  of  said  depending  end  at  a  dis- 
tance above  the  shelf  equal  to  or  greater 
than  the  thickness  of  the  maximum  pile  of 
towels  thereon  renders  it  practicable  and 
convenient  to  insert  the  assembling  member 
through  the  gromet  of  the  toAvels  and  se- 
cure it  in  place  with  that  minimum  degree  of 
attention  which  the  manipulation  of  a  sim- 
ple straight  rod  would  entail. 

The  rigidity  of  the  assembling  member,  90 
which  is  preferably  made  a  feature  thereof, 
serves  to  secure  the  clean  towels  in  place 
upon  the  shelf,  while  the  flexibility  of  the  re- 
taining member,  constituting  as  it  does  in 
fact  a  continuous  extension  of  the  assem-  95 
bling  member,  provides  for  the  widest  lati- 
tude of  manipulation  of  the  individual 
towels  in  use.  It  may  be  further  observed 
that  to  facilitate  and  expedite  towel  service 
supply  in  connection  with  my  towel  holder,  100 
it  is  contemplated,  in  practice,  that  the 
towels  will  be  assembled  and  tied  in  bun- 
dles at  the  laundry  or  source  of  supply,  with 
all  the  gromets  of  each  bundle  in  register. 
In  consequence,  opportunity  for  crumpling  133 
or  soiling  of  the  towels  in  transit  is  mini- 
mized, and  all  that  remains  for  the  attend- 
ant to  do,  in  supplying  a  bundle  to  the 
holder  after  removal  of  the  soiled  towels,  is 
to  lay  the  fresh  bundle  on  the  shelf  1,  then 
set  and  secure  the  assembling  member  4  in 
place  upon  the  shelf,  after  first  inserting  it 
through  the  alined  gromets  of  the  bundle. 
Toward  this  end,  I  prefer  to  finish  the  end  G 
of  the  member  4  with  a  threading  point, 
rounded  or  conical,  as  shown  clearly  in 
Fig.  IV. 

I  claim: 

1.  In  a  towel  holder  or  the  like,  the  com- 
bination with  a  supporting  member,  of  an  120 
assembling  member  adapted  to  secure  towels 

in  assemblage  upon  the  supporting  member, 
a  flexible  retaining  member  cooperative 
therewith  for  the  purpose  specified,  and 
means  for  securing  both  ends  of  said  re- 
taining member  to  the  assembling  member. 

2.  In  a  towel  holder  or  the  like,  the  com- 
bination with  a  supporting  member,  of  an 
assembling  member  adapted  to  secure  towels 
in  assemblage  upon  the  supporting  member, 
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a    flexible    retaining    member    cooperative 
therewith    for   the    purpose   specified,    and 
mean^s  for  detachably  securing  both  ends  of 
•  said  retaining  member  together. 
5       3.  In  a  towel  holder^  or  the  like,  the  com- 
bination  with    a   supporting  member   pro- 
vided with  a  bore,  of  an  assembling  member 
rotatably    fixed   in   said   bore,   a    retaining 
member  flexibly  secured  at  one  end  to  the 
10  assembling  member,  and  ineans  for  detach- 
ably  securing  the  free  end  of  the  retaiping 
member  to  the  socket  end  of  the  assembling 
member. 

4.  In  a  towel  holder  or  the  like,  the  com- 


bination with  a  supporting  member  pro- 
vided with  a  bore,  of  an  assembling  mem- 
ber rotatably  fixed  in  said  bore,  a  retaining 
member  flexibly  secured^  at  one  end  to  the 
assembling  member,  and  means  for  detach - 
ably  securing  the  free  end  of  the  retaining 
member  to  the  socket  end  of  the  assembling 
member,  said  means  being  adapted  also  to 
se(Mire  the  assembling  member  in  its  socket. 

CHARLES  F.  BROWN. 

Witnesses : 

K.  D.  Fenn, 
Joseph  L.  Atkins. 


16 


20 


Copiei  of  this  patent  may  be  obtained  for  five  cents  each,  by  addressing  the  "  Commissioner  of  Patents, 

Washington,  D.  C." 


APPELLANTS'  (DEFENDANTS')  EXHIBIT    '3  ' 

Patent  to  Baldwin  &  Goodwin,   Apr.   7,  1896,  No.  557,754. 


(No  Model.) 

N.  S.  BALDWIN  &  E.  S.  aOODWIN. 

BILL  FILE. 

No.  557,754. 


Patented  Apr.  7,  1896, 


|3v  ^^^J1llorr)eys. 


United  States  Patent  Office. 


NELSON  S.  BALDWIN  AND  ERVIN  S.  GOODWIN,  OF  SI»OKANE,  WASHINGTON. 

BILL-FILE. 


SPECIFICATION  forming  part  of  Letters  Patent  No.  557,754,  dated  April  7,  1896. 
Applloationfiled  June  11, 1896.    Serial  No.  562,447.    (No  model.) 


To  all  whom  it  may  concern: 

Be  it  known  that  we,  Nelson  S.  Baldwin 
andERViNS.  Goodwin,  citizens  of  the  United 
States,  residing  at  Spokane,  in  the  county  of 
5  .Spokane  and  State  of  Washington,  have  in- 
vented a  new  "and  useful  Bill-File,  of  which 
the  following  is  a  specification. 

This  invention  relates  to  an  improvement 
in  bill-files,  and  has  for  its  object  to  provide 

lo  a  simple  andefiicient  form  of  device  adapted 
to  receive  and  hold  letters,  bills,  or  papers  of 
any  kind,  and  by  means  of  whicli  any  par- 
ticular bill  or  paper  may  be  removed  inde- 
pendently of  and  without  detaching  the  other 

15  papers. 

Other  objects  and  advantages  of  the  inven- 
tion will  appear  in  the  course  of  the  subjoined 
description. 
The  invention  consists  in  a  bill-file  made 

20  from  a  single  piece  of  wire  bent  in  such  man- 
ner as  to  form  a  supporting  eye  or  loop,  by 
means  of  which  it  may  be  attached  to  a  wall 
or  vertical  S;upport  and  having  reversely- 
cnrved  portions  forming  a  supporting-back 

25  for  holding  the  device  in  position  upon. the 
wall,  said  device  also  comprising  a  paper- 
holding  loop,  a  pointed  and  notched  file-stem, 
and  a  curved  switch  having  its  end  recessed 
and  provided  with  a  catch  for  engaging  the 

30  pointed  notched  end  of  the  file-stem. 

The  invention  consists  also  in  certain  fea- 
tures and  details  of  construction  and  arrange- 
ment of  parts,  as  hereinafter  particularly  de- 
scribed,  illustrated    in   the  drawings,   and 

35  finally  embodied  in  the  claims. 

In  the  accompanying  drawings,  Figure  1  is 
a  perspective  view  of  an  improved  bill-file 
constructed  in  accordance  with  this  inven- 
tion.   Fig.  2  is  a  side  elevation  of  the  same 

40  in  position  to  receive  bills  or  other  papers. 

Fig.  3  is  an  enlarged  detail  section  taken 

through  the  interlocking  ends  of  the  file-stem 

and  switch-arm. 

Similar  numerals  of  reference  designate  cor- 

45  i^esiionding  parts  in  the  several  figures  of  the 
drawings. 

Referring  to  the  accompanying  drasvings, 
the  bill-file  contemplated  in  this  invention  is 
formed  from  a  wire  blank  or  single  piece  of 

50  wire  having  the  required  stiffness  and  elas- 
ticity. At  or  near,  its  central  portion  this 
wire  blank  is  bent  in  such  manner  as  to  form 


a  supporting-back  comprising  reversely-dis- 
posed curved  portions  1  and  2,  the  Curves  or 
bends  being  made  of  such  extent  vertically  55 
and  horizontally  as  to  form  a  supporting-back 
of  any  desired  area.  After  forming  the  sup- 
porting-back one  terminal  is  extended  down- 
wardly any  desired  distance,  according  to  the 
capacity  which  it  is  desired  to  impart  to  the  60 
file,  and  thence  curved  gradually  forward  to 
form  the  hook  3,  which  receives  and  holds  the 
bills  or  other  papers.  This  terminal  is  then 
extended  upwardly  to  form  the  file-stem  4, 
the  upper  extremity  of  which  is  pointed  for  65 
facilitating  the  impaling  or  puncturing  of  the 
bills  or  papers.  Slightly  below  the  point  of 
the  file-stem  a  notch  5  is  formed,  said  notch 
being  arranged  in  the  face  of  the  file-stem 
whicli  lies  adjacent  to  the  extremity  of  the  70 
other  terminal,  hereinafter  described.  The 
otlier  terminal,  after  forming  the  supporting- 
back  of  the  file,  is  first  bent  to  form  a  loop  or 
ej'^e  G,  by  means  of  which  the  device  may  be 
supported  upon  a  convenient  nail  projecting  75 
from  the  wall,  .and  then  curved  forwardlj'  jukI 
to  a  slight  extent  upwardly  to  form  an  in- 
clined switch  G^,  adapted  at  certain  times  to 
receive  and  hold  a  poriioji  of  the  bills  c^'  pa- 
pers,as  hereinafter  explained.  The  extremity  r>j 
of  this  terminal  is  now  bent  downwardlj-  into 
line  with  the  other  terminal  or  file-stem  and 
is  provided  with  a  recess  or  socket  7,  adapted 
to  recei\^  and  snugly  embrace  the  pointed 
tapering  end  of  the  file-stem.  This  socket  in  85 
the  terminal  of  the  switch  is  formed  with  an 
internally-arranged  spur  or  catch  8,  which  is 
adapted  to  engage  the  notch  in  the  pointed 
end  of  the  file-stem  when  the  terminals  are 
brought  together,  as  shown  in  Figs.  1  and  3.  90 

By. means  of  the  construction  hereinabov(.' 
described  it  will  be  apparent  that  the  device 
may  be  rendered  capable  of  receiving  an.v 
number  of  bills  or  papers,  that  the  same  may 
be  quickly  placed  thereon,  and  that  when  any  95 
■particular  bill  or  paper  is  wanted  the  bills  or 
paper^<  which  lie  in  front  of  the  smne  may  l)e 
moved  upwardly  and  passed  over  the  junotion 
between  the  terminals  and  upon  the  switch, 
after  which  the  file-stem  may  be  (liscngaged  100 
from  the  terminal  of  the  switch  und  allowed 
to  spring  forward  into  its  normal  position,  as 
indicated  in  Fig.  2,  whereupon  the  desired 
bill  or  paper  m.TV  bo  removed  I'vow  llie  file. 
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It  Avill  be  seen  that  when  the  terminals  are 
in  engagement,  as  indicated  most  clearly  in 
Fig.  3,  they  will  be  prevented  from  moving 
vertically  out  of  engagement,  will  be  held  in 

5  close  engagement  by  the  spring-pressure.of 
the  file^stem,  and  may  be  disengaged  only  by 
pressing  the  file-stem  laterally  in  a  manner 
that  will  be  readily  understood.  The  object 
in  inclining  the  switch-arm  as  shown  is  to  give 

o  the  bills  or  papers  a  tendency  to  slide  away 

^  from  the  terminal  of  the  switch  or  toward  the 

wall  for  preventing  the  same  from  escaping 

or  being  blown  from  the  terminal  of  the  switch. 

It  will  be  apparent  that  changes  in  the  form , 

5  proportion,  and  minor  details  of  construction 
may  be  resorted  to  without  deimrting  from  the 
spirit  or  sacrificing  any  of  the  advantages  of 
this  invention. 

Having  thus  described  the  invention,  what 

o  is  claimed  as  new,  and  desired  to  be  secured  by 
Letters  Patent,  is — 

1.  A  bill-file  made  from  a  wire  blank,  the 
same  being  given  one  or  more  convolutions 
to  form  a  supporting-back,  one  of  the  terini- 

5  nals  being  bent  forward,  recurved  and  thejt 
extended  substantially  parallel  to  and  in  ad- 
vance of  the  back  to  form  the  file-stcui,  the 
opposite  lorminal  being  extended  to  one  side. 


then  forwardly  to  form  a  lateral  switch,  the 
said  terminal  being  finall}^  brought  into  the  30 
proximal  plane  of  the  stem  and  formed  to  re- 
ceive the  point  of  the  stem,  substantially  as 
and  for  the  purpose  described. 

2.  A  bill-file  made  from  a  single  wire  blank 
recurved  one  or  more  times  in  the  same  plane  35 
to  form  a  supporting-back,  and  also  provided 
with  an  eye  or  loop  for  suspending  the  same, 
said  device  also  comprising  a  forwardly-ex- 
tending  paper-hook,  an  upwardly-extending 
pointed  terminal  arranged  iu  ad\ance  of  the  /\ 
supi)orting-back,  a  laterally-disposed  switch 
formed  by  extending  the  other  terminal  of  the 
blank  to  one  side  of  the  center  then  forward 
and  finally  bringing  its  extremity  into  the 
pi'oximal  plane  of  the  aforesaid  terminal,  the  45 
end  of  the  switch  having  a  recess  or  socket 
therein  for  receiving  the  point  of  the  file-stem, 
substantially  as  and  for  the  purpose  described . 

In  testimonj^  that mc  claim  the  foregoing  as 
our  own  we  have  hereto  affixed  our  signatures  50 
in  the  presence  of  two  witnesses. 

NELSON  S.  BALDWIN. 
ERVIN  S.  GOODWIN. 

Witnesses: 

C.  V.  ITau(;f., 

F.  If.  Fr.ANDlCRS, 
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UNITED  STATES  PATENT  OFFICE. 


JOHN  G.  COONER,  OF  MACON,  GEORGIA. 
DISPLAY  DEVICE. 


No.  908,076. 


Specification  of  Letters  Patent.  Patented  Dec.  29,  1908. 

Application  filed  August  10,  1908.     Serial  No.  447,801. 


To  all  whom  it  may  concern: 

Be  it  known  that  I,  John  G.  Cooner,  a 
citizen    of    the   United    States,    residing    at 
Macon,  in  the  county  of  Bibb  and  State  of 
5  Georgia,  liave  invented  certain  new  and  use- 
ful Improvements  in  Display  Devices;  and 

1  do  declare  the  following  to  be  a  full,  clear, 
and  exact  description  of  the  invention,  such 
as  will  enable  others  skilled  in  the  art  to 

10  which  it  appertains  to  make  and  use  the 
same. 

My  invention  relates  to  devices  for  dis- 
playing articles  of  merchandise,  and  particu- 
larly to  devices  for  supporting  and  display- 

15  ing  belts. 

The  object  of  the  invention  is  to  provide 
a  cheap  and  efficient  device  of  this  character 
upon  which  the  belts  may  be  hung  so  as  to 
display  the  same,  and  whereby  any  belt  may 

20  be  selected  from  a  number  of  belts  upon  the 
rack  without  removing  the  others. 

A  further  object  of  the  invention  is  the 
provision  of  means  for  automatically  lock- 
ing the  parallel  bars  of  the  rack  together 

25  so  that  the  belts  thereon  cannot  be  removed. 
With  these  and  other  objects  in  view,  the 
invention  consists  of  certain  novel  features 
of  construction,   combination  and  arrange- 
ment of  parts,  as  will  be  more  fully  described 

30  and  particularly  pointed  out  in  the  appended 
claim. 

In  the  accompanying  drawings,  Figure  1 
is  a  side  elevation  of  the  device  with  a  number 
of  belts  attached  thereto,  and  showing  how 

35  a  particular  belt  may  be  removed  without 
removing  the  remainder  on  the  rack,  Fig. 

2  is  a  fragmentary  longitudinal  section 
showing  the  locking  device.  Fig.  3  is  an 
enlarged  side  elevation.  Fig.  4  is  a  modified 

40  form  shov.n  in  side  elevation. 

Referring  more  especially  to  the  drawings, 
and  particularly  to  Figs.  1  and  2,  1  repre- 
sents a  single  strip  of  metal  preferably  in  the 
form  of  heavy  wire  which  is  bent  intermedi- 

45  ate  its  length  in  the  manner  of  safety  pins  as 
at  2,  to  form  a  spring  loop,  which  connects 
the  parallel  sides  3  and  4  of  the  device.  At 
one  end  the  device  is  bent  at  right  angles  to 
form  the  locking  extension  5,  which  is  re- 

50  duced  at  its  extreme  end  as  at  6,  and  pro- 
vided with  a  latch  receiving  notch  7,  and  a 
beveled  end  8,  which  throws  the  latch  bar  9 


out  of  normal  so  that  the  device  is  locked  au- 
tomatically. The  latch  bar  9  is  carried  by  a 
casing  10,  which  is  secured  to  the  extreme  55 
end  of  the  bar  3,  and  is  impelled  to  normally 
engage  the  notch  7  by  a  spiral  spring  11.  A 
suitable  operating  handle  12  is  formed  inte- 
gral upon  the  bar  9,  and  projects  through  the 
slot  13,  formed  in  the  casing  10.  60 

In  the  modification  shown  in  Fig.  3  the 
spring  loop  is  dispensed  with,  and  a  spiral 
spring  14  is  arranged  between  the  parallel 
bars  at  the  opposite  end  from  the  latch  por- 
tion so  as  to  normally  spread  the  members  as  65 
sliown  in  dotted  lines.  With  this  type  of 
construction  two  halves  3  and  4  are  hinged 
together  at  their  rear  ends  as  at  15,  or  the 
material  may  be  greatly  attenuated  at  this 
point  to  permit  free  movement  of  the  parts.      70 

From  the  foregoing  description,  taken  in 
connection  with  the  accompanying  drawings, 
the  construction  and  operation  of  the  inven- 
tion will  be  readily  understood  without  re- 
quiring a  more  extended  explanation.  75 

Various  changes  in  the  form,  proportion 
and  the  minor  details  of  construction  may  be 
resorted  to  without  departing  from  the  prin- 
ciple or  sacrificing  any  of  the  advantages  of 
this  invention  as  defined  in  the  appended  80 
claim. 

Having  thus  described  my  invention,  what 
I  claim  and  desire  to  secure  by  Letters  Pat- 
ent is: — 

A  device  of  the  class  described  comprising  85 
a   pair  of  parallel  members   connected   to- 
gether at  one  end,  one  of  said  bars  having  its 
free  end  bent  at  right  angles  to  its  longitudi- 
nal plane  and  being  notched,  and  a  spring 
bolt  carried  by  the  other  member  at  its  free  90 
end  adapted  to  engage  said  notch,  said  spring 
bolt  being  normally  pressed  toward  the  end 
of  said  member,  the  end  of  saitl  spring  bolt 
member  being  extended  only  slightly  bej^ond 
the  end  of  the  notch  member,  whereby  arti-  95 
cles  may  be  slipped  from  one  member  to  the 
other. 

In  testimony  whereof  I  liave  hereunto  set 
my  hand  in  presence  of  two  subscribing  wit- 
nesses. 

JOHN  G.  COONER. 

Witnesses : 

Roland  T.  Mahone, 
F.  T.  Vincent. 
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DESIGN. 

J.  ROUSSO. 
TOWEL  CABINET. 

APPLICATION  FILED  JAN.  5,  1912. 


Patented  Apr.  9, 1912. 


UNITED  STATES  PATENT  OFFICE. 


JACQUES  ROITSSO,    OF   CHICAGO,   ILLINOIS. 
DESIGN   FOR  A  TOWEL-CABINET. 


42,398.  Specification  for  Design.  Patented  Apr.  9, 1913. 

Application  filed  January  5,  1912.     Serial  No.  669,709.     Term  of  patent  14  years. 


To  all  wliom  it  may  concern: 

Be  it  known  that  I,  Jacques  Rousso,  a 
citizen  of  the  United  States,  residing  at 
Chicago,  in  the  county  of  Cook  and  State 
of  Illinois,  have  invented  a  new,  original, 
and  ornamental  Design  for  a  Towel-Cabi- 
net, of  which  the  following  is  a  specifica- 
tion. 

Referring  to  the  accompanying  drawing 
which  forms  a  part  of  this  specification  tlie 
figure  is  a  perspective  view  of  a  towel 
cabinet  shoAving  my  new  design. 

In  the  particular  embodiment  of  my  de- 
sign shown  in  the  drawing  the  standards 


A  support  a  mirror  B  at  their  top.  Below 
this  is  a  box  or  cabinet  C  containing  clean 
towels.  Directly  underneath  the  box  C  is 
a  receptacle  I)  for  soiled  towels. 

I  claim: 

The  ornamental  design  for  a  towel  cabi- 
net as  shoAvn. 

In  testimony  whereof,  I  have  subscribed 
my  name. 

JACQUES  ROUSSO. 

Witnesses : 

Sam  Wolf, 

Carl  A.  Richmowd. 


Copies  of  this  patent  may  be  obtained  for  five  cents  each,  by  addressing  the  "  CommissionerQ)f  Patents, 

Washington,  D.  C." 
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TJNITED  STATES  PATENT  OFFICE. 


THOMAS  KING  TAYLOR,  OF  WESLEYVILLE,  PENNSYLVANIA. 

TOWEL-RACK. 


1,052,293. 


Specification  of  Letters  Patent- 


Patented  Feb.  4, 1913. 


Application  filed  February  10,  1912.     Serial  No.  676,747. 


To  all  whom  it  may  concerri : 

Be  it  known  that  I,  Thomas  K.  Taylor, 
a  citizen  of  the  United  States,  residing  at 
Weslej'ville,  in  the  county  of  Erie  and  State 
5  of  Pennsylvania,  have  invented  new  and  use- 
ful Improvements  in  Towel-Racks,  of  which 
the  following  is  a  specification. 

The  present  invention  relates  to  improve- 
ments in  towel  racks,  the  object  of  the  in- 
to vention  being  to  provide  a  rack  for  towels 
which  may  be  connected  with  a  cabinet, 
mirror  or  the  like,  and  which  i,s  adapted  to 
support  a  number  of  clean  towels  and  to 
direct  the  same  to  a  suitable  receptacle  after 

15  each  of  the  towels  has  been  used  successively. 
With  the  above  recited  object  in  view,  and 
others  of  a  similar  nature,  the  invention  re- 
sides in  the  novel  construction,  and  arrange- 
ment of  towel  racks  set  forth  in  and  fall- 

20  ing  within  the  scope  of  the  appended  claim. 
In  the  drawing,  Figure  1  is  a  perspective 
view  of  a  towel  rack  constructed  in  accord- 
ance with  the  present  invention  and  showing 
the  same  in  applied  position  upon  a  cab- 

26  inet.  Fig.  2  is  an  elevation  of  the  rack,  the 
connecting  members  thereof  being  disen- 
gaged. 

Referring  now  to  the  drawing  in  detail, 
the   numeral   1   designates  a   suitable   mir- 

30  rored  cabinet,  and  2  a  receptacle  adapted  for 
the  reception  of  soiled  towels  which  is  ar- 
ranged below  the  cabinet. 

The  cabinet  and  the  receptacle  may  be  of 
any  desired  or  preferred  construction,  and 

35  the  numeral  3  designates  the  improved 
towel  rack.  This  rack  is  con,structed  of  a 
single  piece  of  wire,  and  comprises  a 
straightened  longitudinally  extending' mem- 
ber or  portion  4  which  is  sustained  upon  the 

40  bottom  of  the  cabinet  1,  tlirough  the  medium 
of  suitable  substantially  U-shap<^d  clips  5. 
The  opposite  extremities  of  the  longitudinal 
member  4  are  provided  with  vertical  exten- 
sions C),  the  said  extensions  being  also  se- 

45  cured  to  the  cabinet  through  the  medimn  of 
clips,  similar  to  the  clips  5.  The  vertical 
members  G  are  bent  to  provide  horizontal 
intui-ned  portions  7,  the  same  being  arranged 
at  an  angle  to  the  cabinet  and  to  the  verti- 

50  cal  extensions  G  and  these  horizontal  mem- 
bers are  curved  upwardly  and  outwardly  to 


provide  the  substantially  goose  neck  shaped 
side  members  of  the  rack.  The  free  ex- 
tremity of  both  of  the  arms  8  are  formed 
with  open  eyes  or  hook  members  9,  and  these  55 
members  are  adapted  to  be  brought  into  en- 
gagement with  each  other  to  close  or  lock 
the  said  arms  8.  The  arms  8  are  arranged 
directly  above  the  open  top  or  mouth  10  of 
the  receptacle  2  and  it  will  be  noted  that  by  60 
parting  the  said  hooked  ends  0  the  towels 
11,  which  are  arranged  upon  the  arms  8  by 
being  provided  with  suitable  eyes  or  open- 
ings 12,  may  be  removed  from  the  rack 
and  deposited  within  the  receptacle  2.  If  65 
desired  the  hooks  may  be  made  of  such  a 
size  as  to  permit  the,  towels  dropping  by 
gravity  within  the  said  receptacle,  the  eyes, 
in  w^iich  instance  being,  of  course,  of  a 
greater  area  than  the  width  of  the  hooks.  70 
The  clean  towels  are  arranged  upon  the 
horizontal  portion  7  of  the  rack,  and  as  each 
of  the  towels  are  used  the  one  nearest  the 
_  curved  or  goose-neck  arms  9  is  brought  over 
*  the  said  arms  and  after  being  used  is  allowed  75 
to  drop  by  gravity  until  the  same  is  depos- 
ited upon  the  closed  ends  of  the  arms. 

From  the  above  description  taken  in  con- 
nection   with    accompanying    drawing,    the 
simplicity  of  the  device,  the  sanitary  result  80 
produced  thereby,  as  well  as  the  many  other 
advantages    of    the    struct lue    will,    it    is 
thought  commend  themselves  to  those  skilled 
in  the  art  to  which  such  inventions  ap})er- 
tain    without   further   detailed    description.  85 
It  is  to  be  understood,  however,  that  the  de- 
vice is  not  to  be  limited  in  its  connecti<m 
Avith  the  cabinet  and  receptacle  shown  and 
described,  and  that  the  device  may  Ix*  em- 
ployed in  schools,  stores,  barber  shops  and  90 
public  places. 

Having  thus  described  the  invention,  what 
I  claim  is: — 

In  a  device  for  the  purpose  .set  forth,  in 
combination  with  a  divided  receptacle,  a  95 
towel  rack,  said  rack  being  constructed  of  a 
single  piece  of  material  and  embodying  a 
longitudinal  member  which  is  arranged  cen- 
trally l>clow  the  cabinet,  vertical  members 
which  are  secured  to  the  opposite  sides  of  100 
the  cabinet,  inturned  longitudinally  extend- 
ing members  which  overlie  the  open  top  of 
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the  compartments  and  which  are  arranged 
directly  above  the  first  named  member,  up- 
per and  outwardly  curved  members  which 
have  inturned  sides  and  which  terminate  in 
substantially  vertical  members,  and  the  ter- 
minals of  the  last  named  members  being 
each  provided  with  hooks. 


In  testimony  whereof  I  affix  my  signature 
in  presence  of  two  witnesses. 

THOMAS   KING  TAYI.OR. 

Witnesses : 

MuRviN  A.  Putnam, 
Mary  E.  V.  Taylor. 


Copies  of  this  patent  may  be  obtained  for  five  cents  each,  by  addressing  the  "  Commissioner  of  Patents, 

Washington,  D.  C." 
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Sp«cificalion  of  Letters  Patent.         Patented  Sept.  !'<',  1913. 

ApplieatKon  filed  Deceitiber.22,  1911.     Serial  No.  667,276. 


To  aU  whom  it  may  c&ncern: 

Be  it  known  that  I,  Louis  Straub,  a  citi- 
zen of  the  United  States,  residing  at  Denver, 
in  the  county  of  Denver  and  State  of  Colo- 
5  rado,  have  invented  certain  new  and  useful 
Improvements  in  Towel-Racks ;  and  I  do 
declare  the  following  to  be  a  full,  clear,  and 
exact  description  of  the  invention,  such  as 
will  enable  others  skilled  in  the  art  to  which 

10  it  appertains  to  make  and  use  the  same. 

This  invention  relates  to  improvements  in 
towel  racks. 

One  object  of  the  invention  is  to  provide  a 
towel  rack  having  means  whereby  a  supply 

15  of  clean  towels  may  be  securely  fastened 
thereto  in  such  manner  as  to  permit  the 
same  to  be  successively  swung  around  into 
position  for  use. 

Another  object  is  to  provide  a  rack  of  this 

20  character  having  means  whereby  the  towels 
hung  thereon  will  be  securely  fastened  or 
locked  against  removal  from  the  rack. 

With  these  and  other  objects  in  view,  the 
invention  consists  of  certain  novel  features 

26  of  construction,  and  the  combination  and 
arrangement  of  parts  as  will  be  more  fully 
described  and  claimed. 

In  the  accompanying  drawings;  Figure  1 
is  a  perspective  view  of  my  improved  towel 

30  rack;  Fig.  2  is  a  vertical  sectional  view  on 
an  enlarged  scale  taken  on  the  line  2 — 2  of 
Fig.  1 ;  Fig.  3  is  a  cross  sectional  view  there- 
of taken  on  the  line  3 — 3  of  Fig.  1  and  show- 
ing in  dotted  lines  the  open  position  of  the 

36  towel  fastening  member ;  Fig,  4  is  a  similar 
view  showing  one  of  the  towel  fastening 
members  in  a  released  and  open  position  to 
permit  the  towel  to  be  applied  to  or  removed 
from  the  rack. 

40  My  improved  towel  rack  comprises  a  pair 
of  brackets  1,  which  may  be  secured  to  a  wall 
or  other  suitable  support  and  to  the  upper 
arms  or  members  of  which  is  secured  a  towel 
receiving  plate  2  having  its  outer  and  inner 

45  edges  bent  downwardly  at  an  angle  to  form 
supports  for  the  towels  hung  thereon.  The 
plate  2  is  secured  to  the  outer  portions  of  the 
upper  bars  of  the  bracket  and  is  spaced  a 
sufficient  distance  from  the  wall  or  other 

50  support  to  which  the  brackets  are  secured 
to  permit  the  towels  to  be  readily  reached 
and  swung  from  the  iriner  to  the  outer  edge 
of  the  plate  as  will  be  hereinafter  more  fully 
described.  | 

55  In  order  to  hold  the  towels  in  position  and 
to  securely  fasten  the  same  to  the  rack,  I 


75 


80 


provide  towel  holding  members  comprising 
studs  3  secured  in  the  plate  2  near  the 
ends  thereof  and  adjacent  to  the  inner  edge 
of  the  same  as  shown.  The  upper  ends  of  60 
the  studs  are  reduced  to  form  pins  4.  In 
the  plate  2  near  the  front  or  outer  edge 
thereof  and  in  line  with  the  studs  3  are  ar- 
ranged bushings  5  preferably  provided  with 
heads  or  enlarged  outer  ends  and  having  a  65 
threaded  engagement  with  the  apertures  in 
the  plate  as  shown.  Slidably  engaged  with 
the  bushings  5  are  tlie  bail  shaped  outer  sec- 
tiohs  6  of  the  towel  fastening  meml)ers.  The 
inner  ends  of  the  bail  shaped  members  6  are  70 
considerably  shorter  than  the  outer  ends  and 
in  sAid  inner  ends  are  formed  sockets  7 
with  which  the  pins  4  on  the  studs  3  are  en- 
gaged when  the  members  are  in  operative 
position.  The  lower  ends  of  the  sections  6 
extend  A  suitable  distance  below  the  bush- 
ings 5  with  which  they  are  engaged  and  in 
the  projecting  lower  ends  of  said  sections 
are  formed  slots  8  while  on  the  extremities 
of  the  projecting  ends  are  formed  heads  9. 

Adapted  to  be  engaged  with  the  slots  8  in 
the  projecting  ends  of  the  sections  6  is  a 
locking  bar  10  having  on  one  end  a  head 
or  offset  lug  11  which  forms  a  stop  and  pre- 
vents this  end  of  the  bar  from  bemg  pulled  85 
through  the  slots  8.  In  the  opposite  end  of 
the  bar  is  fprmed  a  lock  receiving  aperture 
12  with  which  is  adapted  to  be  engaged  a 
padlock  13  whereby  the  bar  10  is  locked 
against  removal.  A'^Hien  the  bar  10  is  en-  90 
gaged  in  the  slots  8  the  bail  shaped  sections 
6  of  the  towel  fastening  members  will  be 
securely  locked  and  the  sockets  7  in  the 
shorter  end  thereof  held  in  engagement  with 
the  pins  4  in  which  position  the  studs  3  and  95 
sections  6  will  form  practically  continuous 
bail  shaped  bars  or  rods  for  receiving  and 
holding  the  towels  in  engagement  with  the 
rack. 

In  using  my  improved  rack  any  desired  lOO 
number  of  towels  are  hung  upon  the  studs  3 
after  the  members  6  have  been  lifted  to  the 
position  shown  in  dotted  lines  in  Fig.  3  and 
in  full  lines  in  Fig.  4,  said  towels  being  pro- 
vided with  eyelets  or  holes  to  receive  the  105 
studs  3.     After  the  clean  towels  have  thus 
been  hung  upon  the  studs  the  sections  6  are 
drnwn  down  into  engagement  with  the  studs 
and  said  sections  fastened  and  locked  in  the 
manner  described.    After  thus  securing  the  no 
clean  towels  they  may  be  successively  swung 
around  from  the  studs  3  over  the  bail  shaped 
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sections  4  to  an  operative  position  wherein 
they  ■will  be  suspended  from  the  rack  by 
the  outer  sections  G  of  the  holding  members. 
In  thus  arranging  tl.e  towels  when  one  towel 
5  lias  become  soiled  another  may  be  quickly 
swung  around  in  position  so  that  each  succes- 
sIag  p-rson  having  occasion  to  use  the  towels 
may  readily  supply  himself  with  a  cleaii 
tcAvel  by  swinging  ore  of  the  latter  around 

10  (ner  the  bail  shaped  holding  members  from 
the  rear  to  the  front  side  of  the  rack  as  will 
be  roadily  understood. 

By  providing  the  heads  9  on  the  lower 
ends  of  the  sections  6,  the  latter  are  pre- 

J5  vented  from  being  pulled  upwardly  to  a 
su^ncicnt  extent  to  entirely  disengage  the 
lower  ends  thereof  from  the  bushings  5. 
Tlie  bushings  5  are  provided  to  form  a  more 
substantial    connection    between    the    bail 

20  shaped  sections  6  of  the  holding  members 
and  the  adjacent  parts  of  the  towel  sup- 
porting plate  2  and  also  to  relieve  the  edges 
of  the  openings  in  the  plate  from  wear  which 
woidd  occur  from  the  movement  of  the  sec- 

25  lions  6  if  they  were  engaged  directly  in  the 
openings  in  the  plate. 

From  the  foregoing  description  taken  in 
connection  with  the  accompanying  drawings, 
the  construction  and  operation  of  the  inven- 

30  tion  will  be  readily  understood  without  re- 
quiring a  more  extended  explanation. 


Various  changes  in  the  form,  proportion 
and  the  minor  details  of  construction  may 
be  resorted  to  without  departing  from  the 
principle  or  sacrificing  any  of  the  ad  van-  35 
tages  of  the  invention  as  claimed. 

Having  thus  described  my  invention, 
what  I  claim  is: 

A  towel  rack  comprising  a  flat  plate  hav- 
ing   its    opposite    longitudinal    edges    bent  40 
downwardly  to  form  towel  engaging  ledges, 
means  for  rigidly  supporting. the  plate  in  a 
horizontal  position,  studs  secured  adjacent 
to  one  edge  of  the  latter,  the  upper  ends  of 
which  are  reduced  to  form  pins,  bails  mov-  45 
ably  mounted  upon  the  plate  one  end  of 
which  are  provided  with  sockets  to  receive 
the  pins  of  the  studs,  a  locking  bar  slid- 
ably  and  detachably  located  in  slots  in  the 
lower  ends  of  the  bail  adjacent  the  head  50 
thereof,  whereby  when  the  bar  is  withdrawn 
from  the  slots  the  bail  can  be  elevated  and 
turned  to  expose  the  pins  of  the  studs,  and 
means  for  holding  the  bar  to  prevent  longi- , 
tudinal  movement  thereof.  55 

In  testimony  whereof  I  have  hereunto 
set  my  hand  in  presence  of  two  subscribing 
witnesses. 

LOUIS  STRAUB. 

Witnesses : 

Frank  H.  Spencer, 
MiCHAEii  A.  Sweeney. 


Copies  of  this  patent  may  be  obtained  for  five  cents  each,  by  addressing  the  "  Commissioner  of  Patents. 

Washington,  D.  C." 
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Specification  of  Letters  Patent.  Patented  Jlllv  1  •5, 1  J)lii. 

Application  filed  July  18,  1912.'    Serial  No.  710,294. 


To  all  whom  it  may  concern : 

Be  it  known  that  I,  Guy  Reid,  a  citizen 
of  the  United  States,  and  a  resident  of 
Osage  City,  in  the  county  of  Osage  and 
5  State  of  Kansas,  have  invented  an  Improved 
Combined  Towel  Holder  and  Lock,  of 
which  the  following  is  a  specification. 

As  is  well  known,  the  surreptitious  ab- 
straction of  towels  in  hotels  involves  a  con- 

10  siderablc  financial  loss  to  the  proprietors, 
and  I  have  devised  an  improved  mettns  for 
holding  and  securing  towels  in  toilet  and 
other  rooms  in  s^ich  manner  as  to  prevent 
their  removal  without  interfering  with  their 

15  convenient  use.  To  these  ends,  I  provide 
the  towels  with  metal  eyelets  and  string 
them  on  a  bar  or  rod  which  is  supported  in, 
and  locked  to,  a  fixed  support,  and  to  whose 
outer  end  a  chain  is  attached,  the  other  end 

20  of  the  latter  being  secured  to  a  wall  staple 
or  ring.  The  towels  are  normally  held  on 
the  l)ar  or  rod,  but  may  be  slid  off  and 
down  on  the  pendent  chain  so  as  to  be  con- 
Aeniently  used,  the  soiled  towel  hanging  on 

25  the  loose  portion  of  the  chain. 

In  the  accompanying  drawing  Figure  1  is 
a  perspective  view  of  my  invention.  .  Fig.  2 
is  a  perspective  view  illustrating  the  prac- 
tical use  of  the  same.     Fi^.  3  is  a  detail  view 

30  partly  in  section  illustrating  the  connectioTi 

of  the  toAvel-supporting  bar  or  rod  with  a 

locking  support.     Fig.    4  is   a   perspective 

vieAv  illustrating  a  modification. 

JL  will  first  describe  the  invention  as  illus- 

35  trated  in  Figs.  1,  2,  and  3.  A  horizontal 
bar  or  rod  1  is  inserted  in  a  support  con- 
sisting of  a  lock  case  2  which  is  secured  by 
screws,  or  other  means,  to  a  vertical  fixed 
object,  say  a  wall  or  a  window  frame.     The 

40  rod  passes  through  the  lock  proper  2,  and 
the  latter  is  provided  with  a  rotatable  de- 
vice 3  adapted  for  operating  a  tumbler  or 
locking  bar  4  which  i?  adapted  to  engage  a 
notch  m  the  bar,  as  shown  in  Fig.  3.     By  in- 

45  serting  a  key  in  the  rotatable  device  3,  the 
bar  or  rod  1  may  be  unlocked  and  with- 
drawn from  the  support,  when  it  is  required 
to  remove  or  apply  towels. 

In  Fig.  2,  a  number  of  towels  x  is  shown 

50  hanging  from  the  bar  or  rod  1,  it  being  un- 
derstood that  the  several  towels  of  the  pack 
"have  been  fiist  arranged  with  the  holes, 
which  are  near  one  comer,  in  the  desired 
coincidence,  and  the  bar  or  rod  1  inserted 


through  them  and  then  engaged  with  the  55 
looking  support  2. 

A  chain,  or  wire  rope,  5  is  attached  to  and 
pendent  from  the  free  end  of  the  towel-sup- 
port 1,  and  its  lower  end  is  permanently  se- 
cured to  a  wall  staple  or  ring  G.  As  shown  60 
in  Fig.  1,  the  lower  end  of  the  chain  is  car- 
ried upward  to  the  point  of  attachment  6, 
thus  forming  a  loop  from  which  the  soiled 
towels  x'  depend,  as  indicated  in  Fig.  2. 

It  will  be  understood  that,  when  a  towel  C5 
is  required  for  use,  it  is  pulled  off  the  bar 
or  rod  1  and  drawn  down  on  the  chain,  as 
indicated  in  Fig.  2,  and  then,  after  using,  it 
is  allowed  to  fall  and  descend  by  gravity  to 
the  position  indicated   at  x'.     This  opera-  70 
tion  is  repeated  as  often  as  a  towel  is  de- 
sired, until  the  supply  is  exhausted,  when 
the  bar  or  rod  1  is  unlocked  and  the  soiled 
towels  drawn  off  the  chain  and  rod  and  a 
fresh  pack  is  applied  and  suspended,  like  75 
the  former  ones,  in  the  manner  shown  in 
Fig.  2. 

tn  the  modification  shown  in  Fig.  4,  a 
number  of  towels  y  is  applied  to  a  bar  or 
rod  1"  which  is  arranged  vertically  instead  80 
of  horizontally,  as  in  the  first  case,  the  lock- 
ing device  2*  being  secured  to  a  shelf  7  sup- 
ported horizontally   on   wall  brackets.     In 
other  respects  the  con.struction  and  opera- 
tion  are  precisely   the  same  as  before  de-  85 
scribed.     In  other  words,  as  shown  in  Fig. 
4,  the  towels  are  supported  on  the  shelf  T  in- 
stead of  hanging  directly  from  a  rod  or  bar 
passing  through  them.     This,  of  course,  re^ 
lieves  the  towels  from  strain  and  is  in  some  90 
respects  more  advantageous. 

What  I  claim  is : — 

The  improved  apparatus  for  hc^lding 
towels  and  securing  them  while  permitting 
their  use,  the  same  comprising  a  chain,  a  95 
fixed  wall-ring  to  which  one  end  of  the 
chain  is  attached,  a  lock  fixed  to  the  wait 
above  said  ring,  a  rod  adapted  to  entor  and 
detachably  engage  said  lock  and  extending 
therefrom  to  such  length  as  adapts  it  to  100 
serve  as  a  towel  holder,  the  free  end  of  the 
rod  being  connected  with  the  chain  which 
depends  therefrom,  as  shown  and  described. 


GUY  REID. 


Witnesses : 

D.  A.  Ramsey, 
Jas.  Hepworth. 


Copies  of  this  pitent  may  be  obtained  for  five  cents  each,  by  addressing  the  "  Commissioner  of  Patents, 

Washington,  D.  p." 
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SpeciAcation  of  Letters  Patent.  Patented  No    .  11, 1913. 

Application  filedJuly  24, 191^.     Berlal  No.  711,348. 


To  all, whom  it  may  concern : 

Be  it  known  that  we,  Theodore  Heins 
and  Edward  R.  (jalland,  citizens  of  the 
United  States,  residing  at  San  Franci.sco, 
5  in  the  county  of  San  F'rancisco  and  State 
6f  California,  have  invented  a  new  and  use- 
ful Towel-Retainer,  of  which  the  following 
is  a'  specification  in  such  full  and  clear 
terms  as  will  enable  those  skilled  in  the  art 
10  to  construct  and  use  the  same. 

This  invention  relates  to  a  towel  retainer 
_        and  its  object  is  to  provide  means  whereby  a 
I       supply  of  fresh  towels  may  be  left  in  a  res- 
taurant, saloon^  or  office,  while  at  the  same 
16  time,  an  individual  towel  is  provided  for 
_       each  person,  but  which  towel  cannot  be  re- 

■  moved  from  the  retainer,  thus  preventing 
B      the  loss  of  towels. 

■  It  will  be  understood  by  those  skilled  in 
20  the  art  that  it  is  common  for  office  and  res- 
taurant supply  laundries  to  furnish  a  given 
number  of  towels  per  week  for  the  use  of 
patrons.  These  towftls  'are  usually  left  in  a 
cabinet  loose  and  inevitably  disappear  in 

26  larger  or  smaller  numbers,  which  disappear- 
*     ance  is  avoided  by  the  use  of  the  retainer 

Therein  disclosed. 
In  the  drawings  'in  which  the  same  nu- 
meral of  reference  is  applied  to  the  same 

80  portion  throughout  the  several  views,  Fig- 
ure 1  is  a  side  elevation  of  the  retainer  com- 
plete, Fig.  2  is  a  front  elevation  of  the  re- 
tainer. Fig.  3  is  a  plan  view  of  the  retainer. 
Fig.  4  is  a  horizontal  sectional  view  of  one 

35  of  the  brackets  for ;  Holding  the  towel  sup- 
port. Fig.  5  is  a  view  of  the  end  of  one  of 
the  towel  supports  showing  a  groove  there- 
in for  locking  said  support  in  place,  Fig.  6 
is  a  front  elevation  of  one  of  the  brackets  for 

^0  holding  the  towel  support  with  the  rock  re- 
tainer removed  therefrom,  and  Fig.  7  is  a 
sectional  view  on  an  enlarged  scale  showing 
a  portion  of  the  towel  supporting  tube  and 
showing  the  catch  used  to  prevent  the  towels 

45  from  falling  off  the  support. 

The  numeral  1  represents  a  board  to  which 
the  towel  supporting  brackets  2  and  3  are 
secured  and  which  board  is  intended  to  be 
secured  to  the  wall  where  the  towels  are  to 

50  be  used.  The  brackets  2  and  3  are  suitably 
secured  to  the  board  by  means  of  screws. 
The  brackets  support  a  tube  4  and  rod  5  re- 
spectively, the  rod  5  extending  into  the  tube  4 
far  enough  to  prevent  its  ^moval  theref roin, 

88  while  at  the  same  time,  enough  movement  is 


permitted  to  allow  the  tube  4  to  slip  down 
far  enough  to  be  removed  from  the  bracket  2. 

The  supporting  brackets  comprise  a  flat 
disk-like  portion  6,  from  which  disk  a  hol- 
low boss  7  extends.    The  hollow  boss  has  an  60 
opening  8  therein  through  which  the  tube  or 
rod,  as  the  case  may  be,  may  be  inserted. 
Slidable  within  the  hollow  boss  is  a  lock  9, 
said  lock  being  held  against  the  retaining 
plug  IQ;  by  means  of  a  spring  11.    The  lock  66 
has  a  i-t.ot  12  in  one  side  and  a  screw  13  is 
passed  through  the  bo'ss  to  prevent  the  lock 
from  rotating  out  of  the  proper  position. 
The  plug  10  has  a  slot  14  therein  for  the  in- 
sertion of  a  key  to  push  the  lock  9  back  out  70 
of  engagement  with  the  rod  or  tube  as  the 
case  may  be. 

In  order  to  retain  the  towels  upon  the  up- 
per portion  of  the  tube  4,  a  spring  catch  15 
is  used.  This  catch  has  a  portion  16  extend-  76 
ing  through  a  small  hole  in  th*e  tube  4,  and 
it  has  a  small  projection  at  17  to  bear 
against  the  bottom  of  the  tube  and  thus  give 
the  necessary  spring  to  the  catch. 

Both  the  tube  and  the  rod  have  the  ends  80 
thereof,  which  are  inserted  in  the  brackets, 
.  beveled,  as  shown  at  18  and  each  of  them  has 
a  groove  as  shown  at  19  for  the  lock  to  pass 
into  to  secure  the  tube  and  rod  in  place.  In 
order  to  strengthen  the  tube  4,  it  has  a  rod  86 
inserted  therein  which  terminates  at  the  dot- 
ted line  indicated  at  20.  It  will  be  under- 
stood that  any  suitable  form  of  lock  may  be 
used  for  securing  the  rod  and  tube  in  their 
proper  places.  90 

In  use  a  considerable  number  of  towels 
are  placed  upon  the  upper  portion  of  the 
tube  4,  each  towel  having  a  suitable  gromet 
placed  in  one  corner  thereof  for  hanging  the 
towels  on  the  tube.  "WTien  used  the  first  96 
towel  is  pulled  down  over  the  latch  and  after 
being  used  is  dropped  down  on  the  rod  5 
out  of  the  way,  a  iresh  towel  being  ready 
for  the  next  user. 

The  towel  support  may  ^e  turned  from  100 
side  to  side,  it  being  indicated  in  Fig.  3  as 
turned  from  the  right  of  the  supporting 
bracket  so  that  the  support  occupies  as  little 
space  as  possible. 

Having  thus  described  our  invention  what  105 
we  claim  as  new  and  desire  to  secure  by  Let- 
ters Patent  of  the  United  States,  is  as  fol- 
lows ; 

1.  A  towel  retainer  comprising  a  support, 
brackets  carried  thereby,  a  towel  supporting  HO 
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rod  ha^  g  a  horizontal  portion  and  a  down- 
wardly xtending  portion,  means  to  lock 
said  ro»  to  the  brackets  and  to  permit  said 
rod  to  turned  about  an  axis  parallel  to 
6  the  sup;  trt  and  passing  through  the  brack- 
ets, and  neans  to  loosely  retain  the  towels 
upon  th  substantially  horizontal  portion  of 
the  rod,  aibstantially  as  described. 

2.  In    I   towel   retainer,   a   support,   two 
10  brackets  3arried  thereby,  a  jointed  rod  sup- 
ported Iv'  said  brackets  and  movable  about 
an  axis  and  passing  through  both  of  said 
brackets,  means  to  lock  the  ends  of  the  rod 


to  the  brackets,  and  a  spring  catch  carried 
upon  the  upper  portion  of  the  rod  to  loosely 
retain  towels  placed  thereon,  substantially 
as  described. 

In  testimony  whereof  we  have  hereunto 
set  our  hands  this  17  day  of  July  A.  D.  1912, 
in  the  presence  of  the  two  subscribing  wit- 
nesses. 

THEODOEE  HEINS, 
EDWARD  R.  GALLAND. 
Witnesses : 

C.  P.  Griffin, 
L.  H.  Anderson. 
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Copies  of  this  patent  may  be  obtained  for  five  cents  each,  by  addressing  the  '*  Commissioner  of  Patents, 

Washington,  D,  C." 


No.  2971 


IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE 

NINTH  CIRCUIT 


BROADWAY  TOWEL  SUPPLY 
COMPANY,  a  corporation,  and 
Ainos  Burg, 

Appellants  J 

vs. 

BROWN-MEYER  COMPANY,   a 

corporation, 

Appellee. 


Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Oregon. 


•/f. 


APPELLANTS'  BRIEF. 


T.  J.  Geisler^ 
of  Counsel  for  Appellants. 

Joseph  L.  Atkins, 
of  Counsel  for  Appellee. 

TMI WWIR-NOOMII OO.,  fOIITLAND,  Oil. 


In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 
Broadway  Towel  Supply  Company,  a  corpora- 
tion, and  Amos  Burg, 

Appellants. 
vs. 

Brown-Meyer  Company,  a  Corporation, 

Appellee, 

No.  2971. 
APPELLANTS'    BRIEF 

This  was  a  suit  by  the  above  named  appellee,  as 
plaintiff,  against  the  above  named  appellants,  as  de- 
fendants, to  recover  for  the  infringement  of  a  patent. 

This  appeal  presents  two  main  questions — the  first 
arising  on  the  interlocutory  decree  adjudging  that  the 
device  complained  of  infringes  the  patent  in  suit;  and 
the  second  arising  on  accounting  before  the  Master,  after 
the  interlocutory  decree,  viz.: 

First:  Is  infringement  to  be  judged  upon  the  ac- 
tual arrangement  and  use  of  the  device  in  question,  or 
upon  how  it  might  be  arranged  and  used? 

Second :  Is  the  patentee  of  a  mere  improvement  of 
an  old  combination  obliged  to  establish  the  benefits  at- 
tributable to  his  improvement,  and  restricted  to  such  in 
his  recovery? 

The  patent  in  suit  is  that  granted  to  C.  F.  Brown 
November  3,  1914,  No.  1,115,895,  for  a  Towel  Holder, 
on  an  application  filed  August  13,  1913;  and  he  had  as- 
signed his  entire  interest  to  the  Brown-Meyer  Company, 
the  appellee. 


A  copy  of  this  patent  is  to  be  seen  in  the  "Appendix 
of  Documentary  Evidence"  in  the  Transcript  of  Record 
following  page  123. 

The  following  "Fig.  1"  from  the  Brown  patent 
drawing  shows  the  whole  idea. 


The  parts  of  this  device  Brown  termed  as  follows: 
1,  a  supporting  shelf;  2,  brackets  thereof;  4,  the  assem- 
bling member^  or  post,  rotatably  supported  on  the  shelf 
1  and  made  with  a  crooked  head  as  at  16.  The  towels 
in  use  are  strung  on  the  towel-stringing  chain  or  "flex- 
ible retaining  member"  19,  which  is  secured  at  its  upper 
end,  18,  to  the  crooked  top-end  of  the  assembling  mem- 
ber 4,  and  is  provided  at  its  lower  end  with  an  eyelet  21 
by  which  it  is  fixed  on  the  shackle  8  of  the  padlock  7. 

The  questions  propounded  require  no  extensive  ex- 
amination of  the  record  of  this  cause. 
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THE  DOMINANT  FACTS 

may  be  briefly  stated  as  follows : 

Both  appellants  and  appellee  conduct  laundries  in 
the  city  of  Portland,  and  are  particularly  engaged  in 
furnishing  towels  for  use  in  the  lavatories  of  public 
buildings,  and  other  places. 

For  sanitary  reasons  the  idea  had  been  conceived  of 
supplying  individual  towels  in  public  places.  In  the 
city  of  Portland  such  was  required  by  an  ordinance. 

Experience  showed  that  if  the  individual  towels  were 
supplied  loose,  a  considerable  number  would  be  lost. 
Hence  inventors  sought  to  provide  a  towel-rack  which 
would  allow  a  fairly  convenient  use  of  the  towels,  but  at 
the  same  time  tie  them  in  place. 

As  far  as  the  record  shows,  the  subject  had  received 
the  attention  of  inventors  since  1896. 

Brown  adopted  bodily  a  prior  patented  device  (as 
will  presently  be  shown)  to  which  he  added  a  functional 
improvement. 

The  appellee  used  its  device  publicly  for  some  time 
prior  to  the  issuance  of  said  Brown's  patent,  and  being 
a  fairly  convenient  device,  appellant  company  adopted 
it,  not  knowing  that  it  was  being  patented. 

The  device  which  appellants  were  using  on  Novem- 
ber 3,  1914,  is  shown  by  the  cut  opposite  this  page. 

As  well  known.  Patent  Office  proceedings  are  con- 
fidential ;  and  of  course  appellants  could  not  be  charged 
with  notice  of  the  Brown  patent  until  its  issue  Novem- 


ber  3,  1914,  and  the  further  time  required  by  mail  for 
bringing  actual  notice  to  Portland,  Oregon. 

In  fact  the  first  actual  notice  which  appellants  had 
of  said  patent  was  a  letter  received  from  appellee's  at- 
torney in  the  early  part  of  November,  1914.  (Trans. 
87,  92.) 

Immediately  after  receiving  such  letter,  Burg,  of 
appellants,  called  on  inventor  Brown  about  the  matter, 
and  was  referred  to  the  latter's  attorney.  There  were 
further  interviews  between  Burg  and  Brown,  and  his 
attorney  ( Trans.  88 ) ,  but  these  lead  to  nothing. 

Then  appellants  consulted  an  attorney  who  pro- 
cured the  record,  i.  e.,  the  "File  Wrapper"  of  the  Brown 
patent.  When  the  File  Wrapper  had  been  examined 
appellants  were  advised  by  their  counsel  that  the  device 
they  were  then  using  infringed  the  Brown  patent,  but 
such  infringement  could  be  avoided  by  changing  the  ar- 
rangement of  the  towel-stringing  chain;  and  thereupon 
appellant's  device  was  re-arranged  as  shown  in  the  fol- 
lowing cut: 

Note  that  the  lower  end  of  the  towel-stringing  chain 
(19)  of  the  Brown  device  is  attached  to  the  lower  end  of 
the  towel-assembling  post  ( 4 ) ,  while  in  appellant's  rack, 
after  its  change,  above  illustrated,  the  lower  end  of  the 
chain  was  permitted  to  hang  down  into,  and  fastened  to 
the  bottom  of  a  basket. 

Appellants  were  advised  by  their  counsel  that  the 
file  wrapper  showed  a  device  prior  to  Brown,  invented 
by  one  Reid,  which  they  might  follow  by  making  the 


change   stated,   and   thus   avoid   infringement   of   the 
Brown  patent. 

The  File  Wrapper  of  Brown's  patent  disclosed  the 
following  facts: 

When  Brown  filed  his  application,  a  number  of  pat- 
ents had  already  been  issued  for  towel  racks,  directed 
to  the  same  general  purpose  Brown  had  in  mind;  and 
these  patents  were  cited  by  the  Examiner  of  the  Patent 
Office  in  the  prosecution  of  Brown's  application.  All 
such  patents  are  contained  in  said  "Appendix  of  Docu- 
mentary Evidence,"  but  it  is  only  necessary  to  deal  with 
a  few  of  them. 

The  most  important — really  the  progenitor  of  all 
the  essentials  of  the  Brown  device — is  the  patent  of  Guy 
Reid  issued  July  15, 1913,  No.  1,067,622,  entitled  "Com- 
bined Towel  Holder  and  Rack." 

It  is  to  be  noted  that  the  application  for  said  Reid 
patent  was  filed  about  a  year  before  the  Brown  appli- 
cation; and  Brown  in  his  amendatory  letter  of  Feby. 
19,  1914,  to  the  Patent  Office  (See  File  Wrapper, 
Trans,  p.  109)  admitted  that  the  application  on  his  own 
improvement  was  drawn  in  view  of  the  disclosure  of  this 
Reid  patent. 

A  clear  idea  of  the  bearing  of  the  Reid  device  on 
the  Brown  device  is  readily  obtained  by  placing  Fig.  4 
of  the  drawing  in  the  former  patent  side  by  side  with 
Fig.  1  of  the  drawing  in  the  later  Brown  patent,  as  here 
done. 


The  earlier  Reid  Device 
as  shown  in  his  patent  draw- 
ing, Fig.  4. 

7  is  a  shelf  on  which  is 
mounted  a  rod  1^  secured 
to  the  shelf  by  a  locking  de- 
vice 2^.  y  represents  the 
number  of  towels  placed  on 
the  rod  or  towel  assembling 
post  1^. 


The  later  Brown  Device 
as  shown  in  his  patent  draw- 
ing, Fig  I. 

1  is  the  supporting  shelf, 
2,  the  brackets  therefor,  4 
the  assembling  member  or 
post,  16  the  crooked  head  of 
the  latter  to  the  dependant 
end  17  of  which  the  upper 
end  18  of  the  chain  19  is  at- 
tached, the  lower  end  of  the 
chain  being  provided  with 
an  eyelet  21  for  fastening  on 
the  shackle  8  of  the  pad- 
lock 7. 


A  parallel  statement  of  excerpts  from  the  printed 
specifications  of  these  two  patents,  as  here  given,  will 
also  aid  their  understanding. 


The     REID     PATENT,     The  BROWN  PATENT, 

dated  July  15,  1913.  dated  Nov.  3,  1914. 


"As  well  known,  the  sur- 
reptitious abstraction  of 
towels  in  hotels  involves  a 
considerable  financial  loss 
to  the  proprietors,  and  I 
have  devised  an  improved 
means  for  holding  and  se- 
curing towels  in  toilets  and 
other  rooms  in  such  manner 
as  to  prevent  their  removal 
without  interfering  with 
their  convenient  use.  To 
these  ends  I  provide  the 
towels  with  metal  eyelets 
and  string  them  on  a  bar  or 
rod  which  is  supported  in, 
and  locked  to  a  fixed  sup- 
port, and  to  whose  outer  end 
a  chain  is  attached,  the  other 
end  of  the  latter  being  se- 
cured to  a  wall  staple  or 
ring.  The  towels  are  nor- 
mally held   on  the   bar   or 


"My  invention  relates  to 
towel  holders,  and  has  for 
its  object  the  production  of 
a  device  for  holding  and  pre- 
serving in  order  an  assem- 
blage of  clean  towels.  *  * 
A  further  object  of  the  in- 
vention is  to  provide  means 
for  conveniently  withdraw- 
ing the  towels  one  by  one 
from  the  pile,  for  facilitat- 
ing the  manipulation  of  it 
while  in  use,  and  for  secur- 
ing it  against  accidental  dis- 
placement or  intentional  or 
unauthorized  removal  after 
use."  (Printed  specification 
Brown  patent,  lines  9  to  24, 
page  1.)      *     *     * 

"The  rigidity  of  the  as- 
sembling member  (4), 
which  is  preferably  made  a 
feature    thereof,    serves    to 


rod,  but  may  be  slid  off  and 
down  on  the  pendant  chain 
so  as  to  be  conveniently 
used.  The  soiled  towel  hang- 
ing on  the  loose  portion  of 
the  chain."  (Page  1,  lines 
8  to  25  of  Reid  printed  spec- 
ification. ) 


*     *     * 


secure  the  clean  towels  in 
place  upon  the  shelf,  while 
the  flexibility  of  the  retain- 
ing member,  constituting  as 
it  does  in  fact  a  continuous 
extension  of  the  assembling 
member,  provides  for  the 
widest  latitude  of  manipula- 
tion of  individual  towels  in 
use."  (lb,  lines  90  to  98, 
p.  2.) 


"When  a  towel  is  required 
for  use  it  is  pulled  off  the 
bar  or  rod  la  and  drawn 
down  on  the  chain,  *  *  * 
and  then,  after  using,  it  is 
allowed  to  fall  and  descend 
by  gravity  *  *"  (lb  lines 
65  to  69,  page  1.) 

The  claims  in  the  Brown  patent  read : 

1.  In  a  towel  holder  or  the  like,  the  combination 
with  a  supporting  member,  of  an  assembling  member 
adapted  to  secure  towels  in  assemblage  upon  the  sup- 
porting member,  a  flexible  retaining  member  co-opera- 
tive therewith  for  the  purpose  specified,  and  means  for 
securing  both  ends  of  said  retaining  member  to  the  as- 
sembling member. 

2.  In  a  towel  holder  or  the  like,  the  combination 
with  a  supporting  member,  of  an  assembling  member 
adapted  to  secure  towels  in  assemblage  upon  the  sup- 
porting member,  a  flexible  retaining  member  co-opera- 
tive therewith  for  the  purpose  specified,  and  means  for 


8 


detachahly  seeming  both  ends  of  said  retaining  member 
together. 

3.  In  a  towel  holder  or  the  like,  the  combination 
with  a  supporting  member  provided  with  a  bore,  of  an 
assembling  member  rotatably  fixed  in  said  bore,  a  re- 
taining member  flexibly  secured  at  one  end  of  the  as- 
sembling member,  and  means  for  detachahly  securing 
the  free  end  of  the  retaining  member  to  the  socket  end 
of  the  assembling  member. 

4.  In  a  towel  holder  or  the  like,  the  combination 
with  a  supporting  member  provided  with  a  bore,  of  an 
assembling  member  rotatably  fixed  in  said  bore,  a  retain- 
ing member  flexibly  secured  at  one  end  to  the  assem- 
bling member,  and  means  for  detachably  securing  the 
free  end  of  the  retaining  member  to  the  socket  end  of 
the  assembling  member,  said  means  being  adapted  also 
to  secure  the  assembling  member  in  its  socket. 

An  examination  of  the  history  of  this  patent,  as  fur- 
nished by  the  File  Wrapper,  will  show  that  the  novelty 
in  these  combinations  alone  resides  in  the  particular 
functional  arrangement  of  the  towel  stringing  chain,  set 
forth  in  such  claims,  for: 

The  crooked  towel-assembling  member — ^by  which  a 
horizontally  stacked  batch  of  towels  may  be  lifted  up, 
clear  of  the  supporting  shelf — was  previously  shown  in 
the  design  patent  to  J.  Rousso,  No.  42398,  granted 
April  9,  1912;  also  in  the  patent  to  L.  Straub,  No. 
1,038,984,  granted  Sept.  17,  1914.  The  latter  also 
shows  the  crooked  towel-assembling  member  as  rotata- 
bly supported  on  a  shelf. 
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And  the  combination  of  a  shelf,  a  crooked  towel-as- 
sembling member  or  post,  and  a  chain-like  or  "flexible 
towel-retaining  member"  is  shown  in  said  patent 
to  G.  Reid,  No.  1,067,622,  granted  July  15,  1913.  The 
latter  really  is  the  prototype  of  all  the  essentials  of  the 
Brown  device,  and  differs  only  therefrom  in  that  it  does 
not  have  the  same  functional  arrangement  of  its  chain, 
5,  as  the  chain,  19,  of  the  Brown  device. 

When  Brown  filed  his  application  he  made  the  fol- 
lowing additional  claims,  (see  File  Wrapper,  Trans,  p. 
105)  which  were  rejected  and  cancelled: 

1.  In  a  towel  holder  or  the  like,  the  combination 
with  a  movable  supporting  member,  of  a  flexible  towel 
retaining  member  secured  in  its  entirety  thereto. 

2.  In  a  towel  holder  or  the  like,  the  combination 
of  a  movable  supporting  member,  of  a  flexible  towel- 
retaining  member,  and  means  for  detachably  securing 
the  latter  in  its  entirety  to  the  former. 

5.  In  a  towel  holder  or  the  like,  the  combination 
with  a  supporting  member,  of  an  assembling  member 
swiveled  to  the  supporting  member,  and  a  retaining 
member  co-operative  with  said  assembling  member. 

6.  In  a  towel  holder  or  the  like,  the  combination 
with  a  supporting  member,  of  an  assembling  member 
swiveled  to  the  supporting  member,  and  a  retaining 
member  carried  by  said  assembling  member  co-opera- 
tively with  said  supporting  member. 

7.  In  a  towel  holder  or  the  like,  the  combination 
with  a  supporting  member  provided  with  a  socket,  of  an 
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assembling  member  mounted  in  said  socket,  and  a  re- 
taining member  detachably  secured  to  the  assembling 
member. 

8.  In  a  towel  holder  or  the  like,  the  combination 
with  a  supporting  member  provided  with  a  socket,  of  an 
assembling  member  mounted  therein,  a  retaining  mem- 
ber carried  by  the  assembling  member,  and  common 
means  for  securing  the  retaining  member  to  the  assem- 
bling member  and  the  assembling  member  to  the  sup- 
porting member. 

11.  In  a  towel  holder  or  the  like,  the  combination 
with  a  supporting  member,  of  a  towel  assembling  mem- 
ber provided  with  a  threading  point,  and  means  for  op- 
eratively  uniting  said  members,  substantially  for  the 
purpose  specified. 

An  analysis  of  the  claims  in  the  Brown  patent  brings 
out  the  fact  that  each  of  the  combinations  set  forth  in  its 
broadest  aspect  consists  of  these  elements: 

1.  A  shelf. 

2.  A  post-like  "towel  assembling  member"  support- 
ed (rotatably  or  otherwise)  by  the  shelf. 

3.  A  chain  or  flexible  towel-retaining  member — 
this  chain  being  secured  at  its  top  end  to  the  towel  as- 
sembling post. 

4.  Means  (specifically  a  padlock)  for  detachably 
securing  the  lower  end  of  the  chain  to  the  lower  end  of 
said  post. 

In  the  play  of  language  used  in  claim  1  of  the  Brown 
patent,  the  padlock  is  defined  as : 
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"means  for  securing  both  ends  of  said  retaining  mem- 
ber (chain)  to  the  assembling  member  (post)." 

And  in  claim  2,  as : 

"means  for  detachably  securing  both  ends  of  said 
retaining  member  together." 

These  latter  designations  of  the  Brown  chain,  with 
respect  to  its  particular  arrangement,  is  somewhat  ob- 
scure, but  is  aided  by  the  explanation  contained  in 
Brown's  amendatory  letter  of  Feby.  19,  1914,  in  which 
he  states  to  the  Examiner  (Trans.  110)  "Let  it  be  noted 
that  in  applicant's  construction  his  assembling  member 
(the  post)  constitutes  an  elongated  link  of  special  func- 
tion in  the  retaining  member  (the  chain). 

But  we  need  not  bother  with  this  refinement  of  lan- 
guage and  just  get  down  to  "brass  tacks"  as  it  were. 

Here  again,  for  convenience,  are  given  comparative 
views  of  the  devices  patented  to  Reid  and  Brown. 

And  applying  the  simple  process  of  subtraction  of 
the  former  from  the  latter,  we  see  that  the  substance  of 
the  Brown  invention  is  the  rearrangement  of  the  towel- 
stringing  chain  of  the  prior  Reid  patent,  so  that  the 
lower  end  thereof  is  attached  to  the  lower  end  of  the 
towel-assembling  post,  directly  under  the  shelf,  instead 
of  to  a  point  below  the  shelf,  as  in  the  Reid  device. 

It  is  to  be  noted  that  Brown  tried  to  secure,  but  it 
was  denied  him,  claims  not  including  said  particular  fea- 
ture for  see  said  rejected  and  cancelled  claims  5  to  8 
and  11  above  referred  to. 
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It  is  further  to  be  noted  that  in  each  of  the  four 
claims  of  the  Brown  patent,  the  fleodhle  member — the 
chain — has  a  particular  FUNCTION  ascribed  to  it. 
Thus  in  claim  1  the  particular  arrangement  of  this  chain 
is  stated  to  be  "for  the  purpose  specified,"  i.  e.  in  the 
specification,  in  which  we  are  told  ( see  printed  copy  of 
Brown's  patent,  p.  2,  lines  96  to  98)  that  it  "provides 
for  the  widesit  latitude  of  manipulation  of  the  individual 
towels  as  illustrated  in  Fig.  II  of  Brown's  patent.  In 
his  amendatory  letter  of  July  23,  1914,  (Trans.  116) 
Brown  further  amplifies  this  function  of  the  particular 
arrangement  of  his  chain  as  follows: 

"The  combination  described  in  claim  3  (being  claim 
1  of  the  patent)  defines  a  special  construction  and  a  dis- 
tinct utility.  It  is  this,  in  the  Reid  device,  as  shown  part- 
ly in  Figure  2,  each  individual  towel  must  be  used  in 
close  proximity  to  the  other  towels,  clean  and  soiled, 
upon  the  holder.  Of  course,  it  may  be  said  that  this  sit- 
uation may  be  relieved  by  increase  of  length  of  chain. 
But  this  does  not  meet  the  situation.  To  increase  the 
length  of  chain  beyond  certain  limits  is  impracticable, 
would  tend  to  defeat  the  purpose  of  the  device,  in  the 
kinking  of  the  chain,  for  example.  Applicant  has  de- 
vised means  for  obtaining  the  maximum  availability  of 
each  individual  towel  in  use  without  impairment  of  the 
certainty  of  operation  of  the  device." 

From  the  foregoing  analytic  examination  of  Brown's 
patent,  it  is  obvious  that  the  margin  of  patentability  of 
his  alleged  improvement  over  the  prior  Reid  device  was 
exceedingly  small. 
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But  appellants  did  not  concern  themselves  with  that 
question.  True,  they  did  not  want  to  be  deprived  of 
their  rights,  yet  they  decided  to  avoid  infringement  of 
whatever  patent  appellee  had.  They  promptly  changed 
their  device,  as  mentioned,  and  offered  to  settle  on  any 
reasonable  basis  for  the  month's  prior  infringement 
(Trans.  33,  36). 

Referring  again  to  the  arrangement  and  operation 
of  appellant's  device,  after  changed  as  above  illustrated, 
it  is  to  be  noted  that  this  device  did  not  then  embody  the 
crucial  and  dominant  element  of  the  Brown  patent,  for 
it  did  not  embody  a  chain — or  flexible  retaining  mem- 
ber as  Brown  terms  it — having  both  ends  secured  to  the 
towel  assembling  post.  And  appellants  contended  that 
they  no  longer  infringed.  But  appellee  disputed  ap- 
pellants' contention;  appellee  claiming  that  appellants' 
device,  notwithstanding  said  changes,  still  infringed,  be- 
cause it  still  embodied  '"means  by  which  this  device 
MIGHT  be  rearranged  and  then  used  like  the  Brown 
device. 

This  suit  then  followed.  The  evidence  taken  therein 
developed  the  facts  above  stated. 

It  was  conceded  on  the  trial,  also  on  the  accounting 
before  the  Master  (Trans.  30,  82),  that  appellaints'  de- 
vice, after  its  said  change,  was  used  only  with  the  lower 
end  of  the  towel-stringing  chain  hanging  down  and  fast- 
ened to  the  bottom  of  the  basket,  and  that  the  lower  end 
of  the  chain  was  not  fastened  to  the  lower  end  of  the  as- 
sembling member,  or  post. 
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The  District  Court  in  finding  in  the  affirmative  on 
the  question  of  infringement,  reached  conclusions  clear- 
ly erroneous,  it  is  submitted,  as  shown  by  the  following 
excerpts  from  its  opinion:     (Trans.  45-6-7) 

"The  claims  of  the  complainant's  patent,  it  must  be 
conceded,  are  subject  to  narrow  construction.    *     *     *" 

"The  defendants  are  using  a  device  in  practically  all 
respects,  as  to  construction  and  operation,  the  same  as 
plaintiff's,  except  that  they  attach  the  lower  end  of  the 
retaining  member  or  chain  to  the  bottom  of  a  basket 
inside,  and  not  to  the  lower  end  of  the  assembling  mem- 
ber, as  does  the  plaintiff's  contrivance." 

"*     *     *     I    am   not   persuaded    that   the   simple 
means  of  attaching  the  chain  or  retaining  member  to  the 
bottom  of  the  basket  on  the  inside  instead  of  at  the  foot 
of  the  assembling  member,  varies  the  device  to  such  an 
extent  as  to  add  a  new  discovery,  or  even  an  old  element, 
to  the  combination.    The  complainant's  device  is  so  con- 
structed that  the  basket  may  be  used  in  connection  with 
it  as  a  depository  for  the  soiled  towels.    The  defendants' 
device  simply  makes  the  basket  a  depository  and  merely 
changes  the  place  of  attachment  for  the  lower  end  of  the 
chain  or  retaining  member.     As  an  illustration,  in  the 
Reid  patent,  the  lower  end  of  the  chain  is  attached  to  a 
wall,  and  yet  the  patent  to  complainant's  assignor  was 
granted  notwithstanding  the  prior  patent  of  Reid.  Now 
suppose  that  the  defendant  had  used  the  Reid  patent 
and  simply  detached  the  chain  from  the  wall  and  at- 
tached it  to  the  bottom  of  the  basket  and  used  the  bas- 
ket as  a  depository  for  the  towels,  could  any  one  say 
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that  such  change  constituted  an  added  discovery  or  new 
element  to  the  Reid  patent?  The  Reid  retaininp^  mem- 
ber could  have  been  used  by  elongating  the  chain  so  as 
to  drop  the  sag  into  a  basket  and  thereby  bring  the  bas- 
ket into  play  as  a  depository  as  the  complainant  uses  a 
basket." 

"Thus  I  cannot  conceive  that  the  detachment  from 
the  lower  end  of  the  assembling  member  in  the  Brown 
patent  and  attaching  it  to  the  bottom  of  the  basket  or 
depository  is  the  adding  of  a  new  element  or  discovery 
to  the  defendants'  device,  and  am  impressed  tfiat  the  al- 
leged new  device  is  merely  colorable  and  without  potent 
variation  such  as  will  avoid  infringement." 

Manifestly  the  defence  of  appellants  was  erroneously 
conceived  by  the  lower  court,  and  it  is  not  controlled  by 
any  such  rule  of  law  as  suggested  by  the  opinion. 

The  defense  of  infringement  in  the  Answer  was 
stated  as  follows:    (Trans,  p.  9,  10,  11) 

"That  the  alleged  invention  of  said  Charles  F.  Brown 
related  to  towel  holders  designed  for  supplying  individ- 
ual towels  to  users,  and  that  this  was  a  well  and  highly 
developed  art  before  said  Brown  entered  into  the  field, 
with  his  said  alleged  improvement,  as  is  shown  by  the 
following  patents:  (here  are  stated  the  patents  cited 
by  the  Patent  Office  against  Brown's  application  as 
originally  presented.) 

"That,  therefore,  the  alleged  improvement  of  said 
Brown,  if  it  did  constitute  an  invention,  was  of  a  very 
specific  and  limited  character,  and  must  be  construed 
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accordingly  in  order  not  to  encroach  upon  the  rights 
which  were  vested  in  the  general  public  prior  to,  and  at 
the  time  said  Brown  entered  said  field." 

"That  the  defendants  admit  that  they  made  and 
used  a  few  towel  holders  embodying  the  features  set 
forth  in  said  claims  of  said  alleged  letters  patent,  but  such 
making  occurred  some  time  before  said  letters  patent 
were  issued,  and  before  the  defendants  had  any  knowl- 
edge of  said  Brown's  alleged  invention,  or  that  said  let- 
ters patent  were  to  be  issued  therefor;  and  immediately 
after  the  defendants  were  informed  of  said  letters  pat- 
ent, they  notified  the  plaintiff  that  they  would  discontinue 
the  use  of  towel  holders  embodying  features  covered  by 
said  letters  patent;  and  did  thereupon  proceed  imme- 
diately to  change  over  their  said  towel  holders  so  that 
same  would,  and  did,  not  infringe  upon  said  letters  pat- 
ent." 

The  change  so  referred  to  tvas  the  arranging  of  the 
towel  stringing  chain  in  the  same  manner  as  shown  in 
said  patent  to  Reid,  which  was  prior  to  Brown's  inven- 
tion, and  which  appellants  had  as  much  right  to  use  as 
appellee. 

After  the  entry  of  the  interlocutory  decree  and  dur- 
ing the  accounting  before  the  Master,  appellants  sought 
to  introduce  into  their  defense,  by  supplemental  answer, 
two  additional  patents,  of  which  they  had  no  knowledge 
when  they  filed  their  original  answer,  but  both  very  ma- 
terial, in  this,  one  of  such  patents  apparently  dominates 
the  Brown  patent,  and  therefore  appellants'  apparent 
liabilitj'  under  such  dominating  patent  should  be  taken 
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into  consideration  on  accounting;  and  the  other  patent 
bears  directly  on  the  patentable  novelty  of  the  Brown  in- 
vention, in  view  of  the  construction  which  appellants  in- 
sisted on  placing  on  and  the  court's  construction  of  the 
Brown  claims. 

At  to  these  matters  it  is  sufficient  to  refer  to  the  rec- 
ord:   Trans.  51,  60. 

The  court  denied  appellants  leave  to  file  such  sup- 
plemental answer,  and  on  accounting  the  Master  refused 
to  permit  any  proof  of  said  alleged  dominating  patent. 

On  accounting  the  blaster  found:  (Master's  Re- 
port Trans.  64) 

I. 

"The  particular  towel  rack  covered  and  protected 
by  the  letters  patent  was  not  manufactured  and  sold  by 
either  complainant  or  defendant,  and  therefore  there  is 
no  account  of  profits  made  by  defendants  or  lost  by  com- 
plainant. 

II. 

"Complainant  has  not  established  any  license  fee  for 
the  use  by  others  of  the  patented  article,  and  the  proof 
does  not  show  the  value  of  such  a  license. 

III. 

"The  evidence  shows  in  actual  practice  the  towel 
rack  in  question  was  a  device  to  permit  the  ordinary  use 
of  individual  towels  and  at  the  same  time  protect  the 
laundry  from  losses  by  theft." 

He  further  found:     (Trans,  p.  66) 
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"The  Broadway  Towel  Supply  Company  furnished 
under  the  circumstances  already  detailed  the  number  of 
towels  stated,  viz.,  446,858,  and  the  total  receipts  there- 
for was  $1,340.50.  Of  this  amount  the  proof  shows  25 
per  cent,  or  one-quarter,  was  profit,  or  $335.00." 

The  Master  in  his  report  also  says:     (Trans.  63) 

"Defendants  (appellants)  *  *  *  insist  that 
the  Master  should  determine  *  *  what  proportion 
of  the  towel  rack  is  covered  and  protected  by  the  let- 
ters patent.  The  Master  believes  and  holds  *  *  * 
the  plaintiff  (appellee)  is  entitled  to  recover  its  damages 
without  any  attempt  by  the  master  to  segregate  or  ap- 
portion the  amount  of  such  damages  resulting  from  the 
use  of  any  particular  portion  or  element  of  the  towel 
rack  protected  by  the  letters  patent." 

"And  as  a  conclusion  of  law  (Trans,  p.  67)  that  the 
complainant  is  entitled  to  recover  of  defendants  Broad- 
way Towel  Supply  Co.  and  Amos  Burg  the  sum  of 
$335.00,  together  with  costs  and  disbursements." 

Due  exceptions  were  taken  to  the  master's  report 
(see  Trans.  86-90)   to  the  effect: 

1(b)  That  under  the  facts  of  the  case  and  findings 
of  the  master,  the  only  benefit  which  appellants  received 
from  the  towel  rack  used  by  them  was  a  saving  in  the 
loss  of  towels.  That  the  only  testimony  as  to  the  prob- 
able loss,  if  no  rack  were  used,  fixed  such  loss  at  approx- 
imately 50%  (Trans.  87) .  That  the  446,858  towels  used 
by  appellants  in  its  service  represented  an  investment  of 
$385.00,  and  a  50%  loss  of  such  sum  would  only  be 
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$192.50.    Therefore  the  award  of  the  master  on  this  ba- 
sis is  erroneous. 

I  (c)  That  the  award  of  $335.00  by  the  master  is 
greatly  in  excess  of  any  saving  by  defendants  (appel- 
lants) due  to  the  patented  features  of  the  towel  rack  used 
by  them,  for  such  towel  rack  represented  in  its  greatest 
part  merely  the  towel  rack  patented  to  said  Guy  Reid, 
above  referred  to,  which  is  prior  to.  the  patent  in  suit, 
and  in  which  appellee  had  no  greater  interest  or  right 
than  these  appellants,  or  the  general  public.  "That 
though  the  claims  of  the  complainant's  patent  are  found- 
ed upon  a  combination  that  does  not  change  the  char- 
acter of  the  invention,  if  in  fact  it  is  a  mere  improvement 
in  some  particular  of  the  prior  Reid  towel  rack.  Never- 
theless, the  master  refused  to  examine  into  the  character 
of  the  complainant's  patent,  or  to  ascertain  what  por- 
tion of  the  towel  rack  used  by  this  defendant  said  patent 
covered,  and  protected,  and  what  portions  it  did  not  pro- 
tect. (Master's  report,  pp.  63,  64)  And  further  refused 
to  segregate  and  apportion  the  alleged  savings  of  de- 
fendants, due  to  the  use  of  said  towel  rack  relatively  to 
the  features  of  the  latter,  protected  by  said  patent.  All 
of  which  proceedings  of  the  Master  were  contrary  to  law 
and  equity." 

I  (d)  The  master's  finding  is  further  erroneous 
and  inequitable  because  the  complainant's  patent  appar- 
ently is  itself  dominated  by  another  patent,  as  appellant 
sought  to  prove  by  proper  and  sufficient  evidence,  also 
their  obligation  thereunder;  but  appellee  objected  to 
such  proof,  and  the  master  erroneously  sustained  such 
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objection.  (Trans,  of  Test,  before  master,  pp.  82-84) 
In  consequence  these  appellants,  contrary  to  the  princi- 
ples of  equity,  may  be  subjected  to  a  double  liability  for 
the  using  of  the  same  thing,  instead  of  compensating 
each  patentee  only  and  portionately  to  his  interest  in 
such  thing. 

Appellants  further  excepted  to  the  finding  and 
award  by  the  master  of  any  other  than  nominal  damages 
to  the  appellee,  for  the  reason  that  the  evidence  does  not 
show  in  what  sum,  if  any,  the  appellee  sustained  any  ac- 
tual damages  in  the  premises. 

All  these  exceptions  were  overruled  by  the  District 
Court   (Trans.  91). 

Thus  arose  the  two  questions  first  above  stated,  and 
here,  for  convenience,  restated  so  as  to  bring  out  the  con- 
tentions of  the  parties: 

FIRST:  The  appellee  affirms  that  the  appellants' 
device,  after  its  specified  change,  still  infringed,  because 
it  embodied  ''means  which  MIGHT  he  used  to  imitate 
the  Brown  patent,  although  it  was  conceded  that  it  was 
NOT  SO  USED,  nor  so  intended. 

The  appellants,  on  the  negative,  contend  that  they 
were  not  to  be  adjudged  guilty  merely  because  their  de- 
vice comes  within  the  letter  of  the  Brown  patent. 

SECOND:  The  appellee  further  affirms  that 
Brown  though  a  mere  improver  of  a  pre-escisting  device 
— the  latter  capable  of  beneficial  use  without  his  im- 
provement, and  in  fact  the  only  use  complained  of  was 
SUCH  use — by  combining  his  new  feature  with  the  pre- 
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existing  device  mnvented,  and  may  reclaim,  the  whole 
thing  in  its  ENTIRETY  and  may  recover  on  the  thing 
as  a  whole;  while  appellants,  on  the  negative,  contend 
that  Brown  is  restricted  in  recovery  to  the  specific  fea- 
tures of  his  invention ;  and  such  features  are  to  be  segre- 
gated by  him  as  a  basis  for  any  recovery  other  than  nom- 
inal. 

On  the  above  stated  proceedings  are  based  appel- 
lants' 

ASSIGNMENTS  OF  ERROR 

which  for  convenience  will  be  divided  into:  Those  re- 
lating to  the  interlocutory  decree;  Those  relating  to 
the  subsequent  accounting  and  final  decree. 

Those  relating  to  the  interlocutory  decree  specify  as 
follows : 

I. 

In  finding  that  the  towel  rack  used  by  defendants 
from  and  after  Dec.  1,  1914,  to  date  of  trial  of  this 
cause  was  not  substantially  different  from  the  device 
claimed  in  the  patent  in  suit,  and  that  defendants'  said 
device  is  an  infringement  of  the  device  claimed  in  the 
patent  in  suit. 

II. 

In  giving  to  the  claims  of  the  patent  in  suit  a  broader 
interpretation  than  warranted  on  the  face  thereof,  or 
permitted  by  the  prior  state  of  the  art. 

III. 

In  finding  that  the  device  used  by  the  defendants 
from  December  1, 1914,  is  an  infringement  of  the  inven- 
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tion  claimed  in  the  patent  in  suit,  because  such  finding 
is  contrary  to  the  principle  and  spirit  of  the  patented  in- 
vention in  question,  and  also  contrary  to  the  law  gov- 
erning patents  for  combinations. 

IV. 

In  finding  that  the  device  used  by  defendants  from 
December  1,  1914,  although  merely  an  obvious  modifi- 
cation of  the  patented  invention  of  Reid,  of  record,  which 
is  j^rior  to  the  patent  in  suit,  nevertheless  is  an  infringe- 
ment of  the  patent  in  suit,  for  such  finding  disregards 
the  rights  vested  in  the  general  public  prior  to  the  is- 
suance of  the  patent  in  suit. 

V. 

In  finding  that  in  order  for  the  Court  to  hold  that 
the  device  used  by  defendants  from  December  1,  1914, 
is  not  an  infringement  of  the  device  claimed  in  the  pat- 
ent in  suit,  because  substantially  like  the  prior  Reid  pat- 
ent of  record,  it  must  appear  that  the  said  defendants' 
device  has  added  to  it  a  new  element  or  discovery,  and 
without  such  defendants'  device  is  merel}^  colorable,  and 
without  such  patentable  variation  as  will  avoid  infringe- 
ment. 

VI. 

In  finding  that  there  was  substantial  identity  be- 
tween the  device  claimed,  and  secured,  by  the  patent  in 
suit  and  the  device  used  by  defendants  from  Dec.  1, 
1914,  with  respect:  (first)  to  the  result  attained,  (sec- 
ond) the  means  of  attaining  that  result,  and  (third)  the 
manner  in  which  the  different  parts  operate  and  cooper- 
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ate  to  produce  that  result ;  and  in  not  finding  that  there 
was  a  substantial  difference  in  said  two  devices  in  these 
respects. 

VII. 

In  the  entry  of  the  interlocutory  decree  in  this  cause, 
because  in  prejudice  of  the  substantial  rights  and  equi- 
ties of  the  defendants  in  the  premises. 

VIII. 

In  denying  the  petition  of  defendants  for  relief  to 
file,  under  equity  rule  34,  a  supplemental  answer  alleg- 
ing material  facts  of  which  they  were  ignorant  at  the 
time  of  their  original  answer,  towit :  setting  forth  patents 
of  the  United  States  granted  for  inventions  prior  to  that 
of  the  patentee  in  suit,  and  bearing  directly  on  the  in- 
vention claimed  in  the  latter  patent  with  respect  to  the 
validity  and  scope  thereof,  and  also  bearing  on  the  obli- 
gation of  defendants  under  the  patents  of  said  prior  in- 
ventors, which  obligations  defendants  desired  to  be  taken 
into  account  on  their  accounting  herein. 

Those  relating  to  the  subsequent  accounting  and 
final  decree,  specify  errors  as  follows : 

XI. 

In  overruling  the  defendants'  exception  I  to  the  re- 
port of  the  Master  on  account. 

XII. 

In  overruling  the  defendants'  exception  III  to  the 
report  of  the  Master  on  accounting. 
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XIII. 

In  affirming  the  report  of  the  Master,  awarding  the 
sum  of  $335.00  against  the  defendants  because  such 
award  is  excessive,  not  supported  by,  and  contrary  to, 
the  facts  of  the  case. 

XIV. 

In  awarding  any  other  than  a  nominal  sum  against 
defendants,  because  the  evidence  does  not  show  what, 
if  any,  actual  damages  the  plaintiff  sustained  by  any 
alleged  infringement. 

XV. 

In  the  entry  of  the  final  decree  in  this  cause  because 
in  prejudice  of  the  substantial  rights  and  equities  of  the 
defendants  in  the  premises. 

POINTS  AND  AUTHORITIES. 

The  questions  will  be  discussed  in  the  following  or- 
der: 

I.  The  questions  arising  on  the  interlocutory  de- 
cree, finding  infringement  of  appellants'  device  with  re- 
spect to  its  arrangement,  and  conceded  only  use,  after 
Dec.  1,  1914. 

II.  The  questions  arising  on  the  accounting  and  the 
final  decree. 

I. 

The  interlocutory  decree  was  wrong.  It  wrongfully 
punished  appellants  and  deprived  them  of  their  sub- 
stantial rights. 
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The  Brown  patent  covers  only  a  particular  func- 
tional rearrangement  of  the  prior  Reid  device.  In  each 
of  the  Brown  claims  this  function  is  included  and  gov- 
erns the  particular  co-operative  arrangement  of  the 
towel-assembling  post  and  the  towel-stringing  chain. 
This  feature  it  was,  Brown  stated  to  the  Examiner  of 
the  Patent  Office,  ( see  file  wrapper,  Trans.  109)  "which 
in  practice  corrects  the  deficiencies  of  the  subject  matter 
of  the  several  references" — among  which  the  Reid  pat- 
ent was  the  most  pertinent. 

By  this  functional  arrangement,  Brown  argued 
(Trans.  110)  he  obtained  such  distinctive  advantages 
over  the  Reid  device  as  to  deserve  a  patent;  and  it  was 
this  feature  alone  which  persuaded  the  Examiner  to  al- 
low the  Brown  application  for  patent.  Hence,  all  claims 
of  the  latter  were  restricted  to  such  particular  feature, 
as  above  pointed  out. 

Therefore  under  the  law  of  patents,  THE  FUNC- 
TION of  the  elements,  in  the  Brown  patent  claims,  is 
the  basis  of  their  co-operative  relationship. 

A  patent  is  a  contract  between  the  public  and  the 
inventor  (2  Rob.  on  Patents,  70,  Sec.  481)  and  should 
be  construed  like  any  two-sided  instrument,  so  as  to  get 
the  intent  of  the  grantor  (the  public)  as  well  as  of  the 
grantee  (the  inventor).  American  Roll  Gold  Leaf  Co. 
vs.  Coe  Mfg.  Co.,  212  Fed.  720,  724,  CCA  1st  Cir.,  cit- 
ing McClain  v.  Ortmayer,  141  U.  S.  419,  424. 

On  the  law  governing  combination  patents,  it  is  said 
in  1  Rob.  on  Patents,  385: 
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"In  determining  the  identity  of  the  combination  the 
investigator  meets  and  is  required  to  answer  the  four 
following  questions:  I,  what  are  its  constituent  ele- 
ments; II,  what  are  the  essential  qualities  of  each;  III, 
what  is  the  nature  of  its  co-operative  law ;  IV,  what  are 
the  new  intrinsic  attributes  resulting  from  the  combina- 
tion of  the  old." 

At  page  388,  Sec.  282,  it  is  stated:  "The  identity 
of  the  combination  requires  identity  of  elements,  of  co- 
operative law,  and  of  essential  attributes."  (Page  389) 
"When  all  the  elements  are  the  same,  identity  depends 
upon  identity  of  co-operative  law."  (Page  395)  "That 
unless  the  co-operative  law  of  two  combinations  are  the 
same,  the  combinations  are  distinct,  notwithstanding  the 
identity  of  their  elements."  Citing  a  list  of  earlier  cases, 
among  them  Pattee  v.  Moline  Plow  Co.,  9  Fed.  821,  834, 
holding  that  the  "defendant  had  the  right  to  combine  the 
same  parts  as  plaintiff  had  so  long  as  he  did  not  use  the 
same  combination" 

In  3  Rob.  on  Patents,  sec.  292,  page  95,  it  is  stated : 
"The  infringement  of  a  combination  patent  therefore 
consists  in  the  use  or  sale  of  any  combination  in  which 
precisely  the  same  elements,  or  their  equivalents,  are 
united  under  the  same  co-operative  law.  To  make  or 
use  or  sell  a  combination  in  which  the  same  elements  are 
definitely  combined     *     *     *     is  not  an  infringement." 

In  Rich  V.  Baldwin,  133  Fed.  920,  923,  the  court 
said:  "In  order  to  establish  the  infringement  of  a  mere 
improvement  of  a  machine,  of  former  devices  already 
in  use  for  accomplishing  the  same  result,  the  means  must 
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be  substantially  the  same,  operate  the  same  way,  and 
accomplish  the  same  result." 

In  Kenny  Mfg.  Co.  v.  J.  L.  Mott  Iron  Wks.,  137 
Fed.  431,  434,  the  court  held  that  Where  it  is  shown 
that  the  field  of  invention  was  exceedingly  narrow  when 
the  patentee  entered  it,  his  claim,  in  order  to  be  upheld 
at  all,  must  be  limited  to  the  feature  shown  mid  de- 
scribed. 

In  American  Can  Co.  v.  Hichmartt  Asp.  Canning 
Co.,  137  Fed.  86,  90  (Cal.  1905),  Judge  Morrow  re- 
marked: "To  sustain  a  claim  of  infringement  of  a  pat- 
ented machine,  three  things  must  be  found,  first  iden- 
tity of  result,  second,  identity  of  means,  and  third,  iden- 
tity of  operation." 

In  Liberman's  Exe'rs  v.  Rueell,  165  Fed.  208,  210, 
the  Court  said:  "Where  an  improvement  is  narrow  in 
its  character,  the  inventor  is  ordinarily  confined  to  his 
specific  device,  and  receives  little  aid  from  the  doctrine 
of  equivalents.  If  he  depends  upon  a  single  limited  fea- 
ture (as  in  the  case  here)  the  doctrine  will  not  ordinarily 
be  applied  so  as  to  cover  a  device  in  which  that  feature 
does  not  appear." 

In  Electric  Protection  Co.  v.  American  Bank  Pro- 
tection Co.,  184  Fed.  916,  923,  CCA  8th  Cir.,  the  court 
says:  "To  sustain  the  charge  of  infringement  the  in- 
fringing device  must  be  substantially  identical  with  the 
one  alleged  to  be  infringed  in  (1)  the  result  attained, 
(2)  the  means  of  attaining  that  result,  and  (3)  the  man- 
ner in  which  the  different  parts  operate  and  co-operate 
to  produce  that  result.    If  the  devices  are  substantially 
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different  in  either  of  these  respects  a  charge  of  infringe- 
ment is  not  sustained." 

In  Kokoma  Fence  Mach.  Co.  v.  Kinselmans,  189  U. 
S.  8,  24,  Chief  Justice  Fuller  remarked:  "We  *  *  * 
agree  with  the  (Circuit  Ct.)  in  the  conclusion  that  the 
machine  lacks  that  identity  of  means  and  identity  of  op- 
eration which  must  be  combined  with  the  identity  of  re- 
sult in  constituting  infringement." 

In  the  case  at  bar,  the  District  Judge  said,  in  his 
opinion,  (Trans.  45)  ''The  claims  of  complainant's  pat- 
ent, it  must  he  conceded,  are  subject  to  narrow  construc- 
tion. "And  during  the  trial,  the  court  remarked  ( Trans, 
p.  25)  "This  is  a  very  narrow  issue,  you  (appellants) 
claim  that  you  are  using  more  nearly  the  Reid  device 
than  you  are  the  Brown  device." 

In  combinations,  the  purpose  thereof  must  be  borne 
in  mind,  and  ''even  if  the  combination  eocists,  yet,  if  it  is 
not  so  arranged  as  to  effect  the  (purpose)  there  is  no 
infringement/'  That  was  the  rule  announced  by  Judge 
Blatchford  in  Rennick  v.  Pond,  20  Fed.  cases,  537,  540. 

In  Lovell  v.  Johnson,  91  Fed.  160,  the  CCA,  1st 
cir.,  in  construing  the  claim  of  a  patent  concerning  an 
improvement  of  the  breech  loading  gun,  said:  (162) 
"We  think  the  claim  valid  when  limited  to  the  functions 
of  the  two  slots."  And  then  distinguished  a  somewhat 
similar  construction  in  defendants'  device  by  saying: 
(163)  "The  so-called  slots  on  either  side  of  the  hammer 
in  defendant's  breech  piece  is  a  mere  passageway."  In 
other  words,  it  lacked  the  function  of  similar  slots  of  the 
patent. 
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In  Whitaker  Cement  Co.  v.  Huntington,  95  Fed. 
471  the  C.  C.  A.  3rd  Cir.,  in  construing  a  patent  having 
a  claim  which  embodies  the  phrase  "means  for  suspend- 
ing said  shafts  from  above  so  that  said  rollers  may  ro- 
tate against  the  die  by  centrifugal  force,"  said.  "The 
solution  of  this  question  depends  upon  the  scope  which 
should  be  accorded  *  *  with  special  reference  to 
(said  phrase)";  and,  finding  dissimilarity  of  functional 
purpose  in  the  device  held  by  the  lower  court  to  infringe, 
reversed  the  latter's  decree  and  directed  the  bill  to  be 
dismissed. 

In  Anthony  Co.  v.  Gennert,  108  Fed.  396,  398,  the 
CCA,  3rd  Cir.,  said,  in  construing  a  claim  having  a  func- 
tional limitation :  "To  ignore  the  express  functional  lim- 
itation of  the  claim  *  *  *  would  be  to  create  a  new 
claim;  not  to  interpret  the  one  granted/' 

In  Masseth  v.  Larkin,  111  Fed.  409,  411,  Judge 
Buffington  followed  the  latter  rule  with  approval  and 
applied  it  to  a  claim  having  the  functional  limitation: 
"arms  adapted  to  engage  with  the  sides  of  the  hole." 

In  Thompson  Meter  Co.  v.  National  Meter  Co.,  106 
Fed.  519,  530,  the  court,  relying  on  the  principal  of  the 
foregoing  cases,  which  it  cited,  held  it  to  be  a  matter  of 
law,  well  settled,  "that  a  specific  statement  or  function 
inserted  into  a  claim  cannot  he  disregarded,"  and  only 
covers  the  use  of  such  combination  when  it  performs  the 
function  stated  in  the  claim. 

In  Gill  V.  Wells,  89  U.  S.  1,  14,  the  court  said: 
"Valid  letters  patent  may  be  granted  for  *  *  *  a 
new  combination  of  old  ingredients,  but  the  rule  is  equal- 
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ly  well  settled  in  such  a  case  that  the  invention  consists 
merely  in  the  new  combination  of  ingredients,  and  that 
a  suit  for  infringement  carmot  be  maintained  against  a 
party  who  constructs  or  uses  a  substantially  different 
combination,  even  though  it  includes  the  exact  same  in- 
gredients," 

In  Avery  &  Sons  v.  J.  I.  Case  Plow  Works,  139  Fed. 
878,  886,  it  was  held,  in  construing  a  combination  relat- 
ing to  a  plow  and  embodying  the  phrase  "brace  rods  rig- 
idly attached  to  the  mold  board"  that  these  terms 
"amount  to  a  limitation  which  the  (patentee)  cannot  es- 
cape for  the  purpose  of  making  out  infringement." 

It  may  be  said  that  the  padlock  of  appellants'  device 
introduced  the  bone  of  contention.  It  corresponds  with 
the  letter  of  the  Brown  patent  claims,  for  it  represents 
means  usable  for  fastening  the  lower  end  of  the  towel- 
stringing  chain  to  the  bottom  end  of  the  towel-assem- 
bling post.  But  the  function  of  the  padlock  in  the  Brown 
patent  is  one  thing,  and  that  in  appellants'  device  an- 
other. 

Appellants,  after  Dec.  1,  1914,  when  they  changed 
their  device,  intended,  and  exclusively  used,  their  pad- 
lock only  for  securing  the  tow  el- assembling  post  against 
unauthorized  removal.  Reid  also  used  a  lock  for  that 
purpose.  Having  used  one  kind  of  lock,  can  Reid  not 
use  another?  There  is  nothing  original  in  the  use  by 
Brown  of  a  padlock  for  his  purpose.  He  merely  adopt- 
ed it  because  readily  had  in  the  market,  and  cheap.  He 
merely  used  it,  as  already  stated,  as  a  means  for  a  func- 
tional purpose ;  and  only  in  that  sense  is  it  a  legitimate 
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element  in  the  Brown  claims.  The  function  is  indispen- 
sable, inseparable,  without  breaking  the  combination  un- 
der the  rules  of  law  above  referred  to. 

Appellants^  device  does  not  have,  nor  is  it  intended 
to  have,  its  chain  arranged  as  in  the  Brown  patent.  The 
functional  element  of  the  Brown  claims  is  neither  ob- 
tained nor  desired  in  appellants'  device,  note  the  only 
mode  of  use  of  the  latter  as  conceded  on  the  record 
(Trans.  30,  82).  Therefore,  it  is  not  an  infringement. 
To  hold  otherwise  is  to  disregard  all  fundamental  patent 
law,  and  to  condemn  on  the  letter,  in  disregard  of  the 
spirit  of  the  patent  in  suit.  It  would  change  the  Brown 
patent  from  a  certificate  of  reward  for  his  invention  to 
an  instrument  for  embarrassing  legitimate  competitors, 
by  wrongfully  fining  and  restraining  them  in  the  same 
field  of  enterprise.  Such  is  a  perversion  of  the  purposes 
of  patents. 

What  MIGHT  be  done  with  appellants'  towel  rack 
is  not  the  question. 

Reid  might  have  arranged  his  chain  like  that  of 
Brown.  Indeed,  by  merely  moving  the  lower  end  of  his 
towel-stringing  chain  close  to  the  bottom  of  the  shelf, 
and  there  fastening  it  on  the  wall,  he  obtained  substan- 
tially the  same  result,  with  respect  to  convenient  use  of 
towels,  as  Brown  does. 

That  which  infringes  if  later,  will  anticipate  if  ear- 
lier. (Knapp  V.  Moss,  150  U.  S.  221,  228;  Miller  v. 
Eagle,  151  U.  S.  186,  203.) 

That  an  invention  which  would  not  anticipate  will 
not  infringe,  see  Cook  v.  Sandusky  Tool  Co.  {4  Sup. 
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Ct.  Rep.  4;  28  L.  Ed.  124;  26  O.  G.  1114),  where  it 
is  stated  "If  the  hoe  made  *  *  *  infringes  the 
patent  of  the  appellant,  it  was  an  anticipation  of  the 
invention.  *  *  *  If  it  is  not  an  anticipation,  it  is 
not  an  infringement." 

"That  a  device  which,  if  existent  before  the  making 
of  patented  invention,  would  not  anticipate  it,  cannot, 
if  made  after  the  issue  of  the  patent,  be  said  to  infringe 
it."   See  Cleveland  v.  Chicago,  135  Fed.  783. 

Therefore,  only  that  which  would  anticipate,  if  ear- 
lier, will  infringe  if  later.  In  other  words,  there  is  BUT 
ONE  STANDARD  to  apply  to  the  question  as  to  the 
heanng  of  WHAT  MIGHT  BE  DONE  with  one  de- 
vice as  compared  with  another. 

The  rule  of  law  which  governs  this  question  has  been 
frequently  applied  on  alleged  anticipations. 

The  U.  S.  Supreme  Court  decided,  in  Topliff  v.  Top- 
liff,  145  U.  S.  156, 161,  "It  is  not  sufficient  to  constitute 
an  anticipation  that  the  device  relied  upon  might,  by 
modification,  be  made  to  accomplish  the  same  function 
performed  by  the  patent  in  question,  if  it  were  not  de- 
signed by  the  maker,  nor  adapted  nor  actually  used  for 
the  performance  of  such  function." 

In  Dederick  v.  Cassell,  9  Fed.  309,  the  court  said: 
"It  will  not  answer  to  say  the  combination  required  no 
invention,  that  any  mechanic  might  have  selected  the 
parts  and  combined  them.  The  same  might  be  said  with 
equal  force  in  almosti  every  instance  in  which  a  patent 
for  combination  is  issued." 
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This  is  the  rule  also  recognized  by  the  Court  of  Ap- 
peals of  this  Circuit,  in  Los  Alamitos  Sugar  Co.  v.  Car- 
roll, 173  Fed.  280,  284,  the  court  said:  "A  device  which 
does  not  operate  on  the  same  principle  cannot  be  an  an- 
ticipation." (page  285)  "It  is  not  sufficient  to  consti- 
tute anticipation  that  a  device  relied  upon  what  might, 
by  a  process  of  modification,  reorganization  or  combina- 
tion with  each  other,  be  made  to  accomplish  the  function 
performed  by  the  device  of  the  patent  sued  on." 

Since  tchat  MIGHT  have  been  done  icould  not  bar 
the  granting  of  a  patent,  neither  mil  tchat  might  be  done 
by  the  alleged  infringer  with  his  device,  BUT  WHICH 
HE  DID  NOT  DO,  constitute  him  an  infringer. 

Counsel  for  appellee,  in  the  Patent  Office,  in  order 
to  obtain  favorable  action  there  asserted  the  rule  (file 
wrapper,  Trans.  115)  '^It  is  scarcely  necessary  to  argue 
that  grounds  of  rejection  of  a  claim  and  a  defense  against 
infringement  are  in  all  respects  identical/' 

On  a  legal  construction  of  a  claim,  founded  on  a 
function  in  the  impix)ved  patent,  any  device  which  does 
not  possess  such  function  does  not  infringe,  no  matter 
to  what  extent,  in  other  particulars,  it  may  be  similar. 
Eppler  V.  Campbell,  86  Fed.  141. 

"Though  a  device  may  be  forced  to  operate  like  the 
plaintiffs,  yet  it  is  not  an  infringement  if  such  use  was 
not  the  object  of  its  construction."  Buzzell  v.  Andrews, 
25  Fed.  822,  cited  with  approval  by  Judge  Hazel  in 
Winslow  V.  Bronson,  106  Fed.  178,  183. 

The  attempt  of  appellee  to  make  the  defendants'  de- 
vice infringe — viewed  in  the  face  of  the  conceded  only 
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use  and  arrangement  of  appellants'  towel-rack,  after 
its  change  Dec.  1,  1914,  and  to  the  end  of  the  period  ac- 
counted for,  may  be  summed  up  by  a  remark  often  ap- 
plied to  contracts  and  their  construction:  "/f  may  he 
within  the  letter  hut  not  within  the  spirit  of  the  con- 
tract/' 

Mr.  Justice  Brown,  in  Westinghouse  v.  Boyden 
Powder  Brake  Co.,  170  U.  S.  537,  568,  said :  "The  pat- 
entee may  bring  the  defendant  within  the  letter  of  his 
claims,  but  if  the  latter's  device  is  not  in  fact  identical 
with  the  principle  of  the  invention  claimed  to  have  been 
infringed,  he  is  as  little  subject  to  be  adjudged  an  in- 
fringer as  one  who  violates  the  letter  of  the  statutes  has 
to  be  convicted,  where  he  has  done  nothing  in  conflict 
with  the  spirit  or  intent." 

In  Standard  Computing  Scale  Co.  vs.  Computing 
Scale  Co.,  126  Fed.  639,  649,  the  CCA,  6th  Cir., 
applied  the  rule  of  the  foregoing  case,  in  reversing  the 
lower  court. 

In  Edison  v.  American  Mutoscope  &  Biograph  Co., 
151  Fed.  767,  773,  the  CCA,  2nd  Cir.,  said:  "Infringe- 
ment should  not  be  determined  by  a  mere  decision  that 
the  terms  of  a  valid  patent  are  applicable  to  the  defend- 
ant's device.  Two  things  are  not  precisely  similar  be- 
cause the  same  words  are  applicable  to  each." 

In  General  Elec.  Co.  v.  Allis  Chalmers  Co.,  178  Fed. 
273,  276,  the  CCA,  3rd  Cir.,  said:  "The  mere  fact  that 
a  device  may  be  within  the  letter  of  the  claim  of  a  patent 
is  not  conclusive  proof  of  infringement." 
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When  a  device,  designed  merely  for  an  improve- 
ment of  a  well  advanced  art,  is  described  as  having  par- 
ticular features  of  construction,  which  are  adapted  to 
accomplish  specific  results  or  modes  of  operation,  and 
the  claim  of  the  patent  is  for  that  device,  the  features 
so  described  are  covered  by  the  claim,  and  may  not  be 
rejected,  or  treated  as  of  secondary  importance,  in  order 
to  extend  the  patent  over  other  forms  or  features  not 
described. 

Temple  Pump  Co.  vs.  Goss  Pump  Co.,  58  Fed.  196, 
204,  cited  with  approval  in  Standard  Elev.  Co.  v.  Crane 
Elev.  Co.,  76  Fed.  761,  767. 

11. 

The  second  question,  as  mentioned,  arose  on  the 
accounting  before  the  Master,  and  may  be  divided  into 
three  branches: 

That  is,  the  appellants  contend: 

(A)  Under  the  evidence,  the  probable  loss  of  tow- 
els, likely  to  result  where  not  tied  in  place  by  a  towel- 
rack,  is  to  be  estimated  at  50%  (Trans.  77).  That 
$385.00  represents  the  total  value  of  the  towels  in  use 
by  appellants  on  the  towel  racks  in  question  (Trans. 
74).  Assuming  the  latter  to  have  saved  the  50%,  such 
would  represent  merely  $192.00.  There  was  no  evi- 
dence whatsoever  furnishing  a  basis  to  the  Master  for 
awarding  $335.00. 

(B)  Whatever  the  saving  against  loss  resulting 
from  the  use  by  appellants  of  the  towel-racks  in  ques- 
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tion,  such  towel-racks  represented  in  their  major  part 
merely  the  Reid  invention,  which  Brown  himself  bor- 
rowed in  his  subsequent  improvement;  therefore,  ap- 
pellee was  not  entitled  to  recover  the  whole  of  said  sav- 
ings of  appellants,  but  only  such  part,  if  any,  as  directly 
attributable  to  the  Brown  improvement.  The  burden  of 
this  was  on  the  appellee.  Failing  to  carry  this  burden 
he  could  only  recover  nominal  damages. 

(C)  That  appellants  ought  to  be  permitted  to 
prove,  by  extraneous  evidence,  obligations  due  from 
them  to  other  patents,  if  any,  also  embodied  in  the  de- 
vice in  question,  so  that  their  obligations  to  other  in- 
ventors may  be  taken  into  consideration  on  their  account- 
ing, and  they  be  saved  from  paying  twice  for  the  same 
thing. 

These  questions  will  now  be  discussed  in  the  order 
stated. 

(A) 
Assuming  the  infringement  to  be  as  found  by  the 
court  what  injury  did  the  appellee  sustain? 

I. 

Patent  cases  form  no  exception  to  the  general  rule 
that  the  patentee  is  to  be  compensated  only  for  the  prop- 
erty taken  from  him. 

"The  rule  of  damages  is  fixed  and  uniform  as  much 
so  as  in  any  ordinary  action  on  the  case     *     *     *     Jt 
establishes  the  same  measure     *     *     *     as  that  which 
courts  of  law  adopt     *     *     *     in  all  other  torts." 
1  Robinson  on  Patents,  Sec.  1051. 
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In  order  to  determine  the  nature  of  the  patentee's 
injury  it  is  first  to  be  ascertained  what  use  he  himself 
made  of  his  device.  For  that  determines  whether  any 
property  right  to  which  the  patentee  himself  put  his  de- 
vice, has  been  interfered  with.  Or  whether  complainant, 
in  divulging  the  idea  involved  in  the  patentee's  patent, 
performed  a  service  to  the  general  public,  instructing 
them  how  to  obtain  a  new  benefit,  for  which  service  the 
user  must  compensate  the  patentee  according  to  the  rea- 
sonable value  of  such  service. 

In  I  Robinson  on  Patents,  Sec.  1054,  it  is  stated: 

"The  evil  consequences  resulting  to  the  plaintiff 
from  the  violation  of  his  patent  depend  upon  the  method 
in  which  he  receives  the  benefit  of  his  monopoly  *  * 
*  the  owner  of  a  patent  who  neither  derives  nor  pur- 
poses to  derive  any  advantage  from  his  rights  under  the 
patent  cannot  sustain  injury  from  any  appropriation  of 
the  invention  on  the  part  of  others.     *     *     *" 

Section  1160,  page  336: 

"Direct  evidence  shows  the  extent  to  which  the  ac- 
tual enjoyment  of  the  invention  by  the  plaintiff  has  been 
diminished  by  the  wrongful  acts  of  the  defendant." 
(as  found  by  the  Master,  there  Avas  no  such  evidence) 
"Indirect  evidence  discloses  the  benefits  derived  by  the 
defendant  from  the  infringement,  and  thence  infers  the 
extent  of  plaintiff's  loss." 

The  latter  evidence  is  the  only  kind  offered  in  the 
case  at  bar. 
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The  Master  found:  (Trans.  64)  ''TJie  particular 
towel  rack  covered  and  protected  by  the  letters  patent 
was  not  manufactured  or  sold  by  either  complainant  or 
defendant,  and  therefore  there  is  no  account  of  the  prof- 
its made  by  defendant,  or  loss  by  complainant.  Com- 
plainant has  not  established  any  license  fee  for  the  use 
by  others  of  the  patented  article,  and  the  proof  does  not 
show  the  value  of  such  a  license." 

The  finding  of  the  Master  disposes  of  the  first  phase 
of  the  question,  and  leaves  only  this  phase:  If  the  ap- 
pellant laundry  company  has  availed  itself  of  the  pat- 
entee's services  without  the  latter's  permission,  what  is 
the  reasonable  value  of  such  service?  The  answer  sub- 
mitted by  appellants  to  such  question  is:  The  value  of 
such  service  is  the  benefit  derived  therefrom ;  bearing  in 
mind,  however,  the  benefit  must  be  derived  from  the  ser- 
vices performed  by  the  inventor,  that  is,  the  new  idea 
transmitted,  and  the  product  of  such  service,  as  distin- 
guished from  the  old  device  already  in  possession  of  the 
public. 

As  already  stated,  the  towel  racks  used  by  appel- 
lants from  November  1,  1914,  to  December  1,  1914,  are 
admitted  to  be  like  the  Brown  device;  but  those  used 
from  December  1,  1914,  throughout  the  remainder  of 
the  period  were,  both  in  the  arrangement  and  use  of  the 
towel-stringing  chain,  like  the  prior  Reid  device.  See 
stipulation  of  parties,  before  Master,  to  that  effect 
(Trans.  82). 

The  testimony  before  the  Master  showed  that  ap- 
pellants, during  the  period  accounted  for,  November 
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3,  1914,  to  February  28,  1916,  laundried,  446,858  tow- 
els which  they  supplied  to  their  customers  on  the  towel- 
racks  in  question. 

The  total  receipts  of  appellants  from  their  said  towel 
service  were  $1340.50,  which  represented  a  gross  profit 
of  25'^",  amounting  to  $335.00,  and  the  Master  awarded 
appellee  the  whole  of  such  sum  (Master's  report  Trans. 
66). 

This  award  of  the  Master  on  accounting,  it  is  sub- 
mitted, was  wrong,  because  not  supported  by  the  evi- 
dence ;  and  the  District  Court  erred  in  not  sustaining  ap- 
pellants' exception  thereto. 

The  appellee  was  entitled  to  recover  only  such  prof- 
its of  appellant  laundry  as  were  attributable  to  the  use 
of  the  Brown  improvement  over  the  Reid  device^  if  any, 
and  these  p'ofits  had  to  be  established  by  the  appellee. 

There  were  no  benefits  attributable  to  the  use  of  any 
towel-rack,  except  protection  against  loss  of  towels,  by 
being  carried  away. 

The  proof  as  to  the  probable  extent  of  such  loss  was 
very  loose.  Although  there  must  have  been  some  data 
based  on  experience,  the  testimony  offered  on  this  point 
by  appellee  was  a  mere  guess.  All  the  evidence  offered 
was  by  Meyers,  of  appellee  corporation,  who  testified 
(Trans.  77)  : 

"We  adopted  a  rack  for  holding  the  individual  tow- 
els assembled  instead  of  using  loose  individual  towels, 
to  keep  them  from  being  stolen.  Without  some  means 
of  securing  them  against  theft  I  think  the  public  would 
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have  stoUn  fifty  per  cent,  of  them,  or  more.    That  would 
have  been  practically  prohibitive  of  the  business." 

The  question  is,  dunng  what  period  of  time  would 
this  loss  have  occurred?  That  was  part  of  appellee's 
case.  Assuming  that  the  appellants  would  have  lost  one- 
half  of  their  towels  but  for  the  use  of  a  towel  rack,  the 
evidence  shows  (Trans.  74)  that  they  used  7700  towels 
in  their  service  of  a  total  value  of  $385.00;  hence  the  loss 
of  one-half  of  such  sum  would  only  be  $192.00;  and  that 
is  all  appellants  saved,  and  all  the  appellee  is  entitled 
to  recover. 

The  appellants  excepted  to  said  finding  and  re- 
port of  the  Master  (see  Exceptions  1(a)  (b)  Trans. 
86) ;  and  also  assigned  error  to  the  District  Court  in 
overruling  such  exceptions. 

But  suppose  it  were  assumed  that  the  loss  of  ap- 
pellants without  said  towel  racks  would  have  been  so 
great  that  all  their  profits  on  towels  would  have  been 
wiped  out,  the  protection  from  loss  was  not  due  to  the 
functional  re-arrangement  of  the  prior  Reid  device  by 
the  Brown  invention. 

In  other  words.  Brown's  improvement  had  for  its 
purpose  merely  the  rendering  of  the  use  of  towels  more 
convenient.  It  did  not  add  a  particle  to  their  security 
against  theft.  That  idea  Brown  himself  borrowed  from 
Reid.  He  so  told  the  Patent  Office  (see  Brown  file 
wrapper,  Trans,  p.  109),  where  it  is  stated  that  the 
Brown  "application  w\as  drawn  in  view  of  the  (Reid 
device),"  the  alleged  deficiency  of  which  Brown  claimed 
to  correct. 

41 


Therefore,  it  tvas  incumbent  on  appellee  to  estab- 
lish approximately  the  proportionate  value  of  the  Brown 
improvement  over  the  Reid  device;  and  he  could  re- 
cover such  only. 

There  was  no  apparent  difficulty  in  making  such 
segregation.  The  appellee  simply  refused  to  make  such 
apportionment,  and  in  this  was  sustained  by  the  error 
of  the  Master.     (Trans.  63.) 

The  error  of  the  Master  was  clearly  pointed  out 
by  the  appellants  to  the  District  Court  in  their  ex- 
ceptions I  (c)   and  III.     Trans.  88  and  90. 

(B) 

The  position  taken  by  the  appellee  in  the  lower 
court,  and  adopted  by  the  Master  and  the  District 
Court,  was  that  since  the  claims  in  the  Brown  patent 
state  a  combination  apparently  covering  an  entirety, 
therefore,  the  infringer  of  those  claims  must  pay  over 
all  profits  by  a  device  covered  by  said  claims. 

The  true  rule  is — appellants  submit — that  insofar 
as  the  savings  from  loss  by  the  use  of  the  towel-rack 
in  question  was  attributable  to  the  improvement  of  the 
Brown  patent^  they  belong  to  the  appellee,  and  insofar 
they  were  due  to  other  parts  or  features  of  said  towel- 
rack,  they  belong  to  the  appellants. 

This  rule  has  long  since  been  firmly  established  in 
the  premises,  as  shown  by  the  following  line  of  au- 
thorities, culminating  in  our  U.  S.  Supreme  Court,  by 
which  the  whole  question  is  lucidly  summed  up  in  the 
case  of  Dowagiac  Mfg.  Co.  vs.  Minn.  Mohne  Plow  Co., 
235  U.  S.  641. 
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This  case  came  up  on  certeriori  from  the  C.  C.  A. 
8th  Cir.  (183  Fed.  314) .  In  order  to  bring  out  the  points 
involved  in  this  decision  more  clearly,  appellants  at- 
tach, as  an  appendix  to  this  brief,  a  copy  of  the  patent 
construed,  viz.:  The  patent  to  W.  F.  Hoyt,  on  Grain 
Drill,  granted  February  10,  1891,  No.  446,230. 

The  Court  of  Appeals,  in  deciding  the  controversy 
based  on  this  patent,  said:  "While  its  claims  call  for 
all  the  elements  of  a  then  well  known  grain  drill, 
namely,  transporting  wheels,  frame,  hopper,  shoe,  draft 
rods,  clamping  plates,  etc.,  the  spring  metal  pressure 
rod  used  in  combination  with  those  elements  constitutes 
the  invention.  It  rests  in  the  improvement  of  a  well 
known  structure." 

"Its  character  and  scope  have  been  thus  briefly  re- 
ferred to,  because  they  are  important  in  determining 
the  true  measure  of  recovery  for  infringement.  The 
general  rule  in  patent  cases,  like  all  others,  is  that  a 
complainant  is  entitled  to  recover  damages  for  the  loss 
he  has  sustained  by  reason  of  the  wrongful  acts  of  the 
infringer,  and  the  burden  is  on  him  to  show  how  much 
it  is/'  This  was  laid  doM^n  by  Mr.  Justice  Field  *  *  * 
in  Garretson  v.  Clark,  111  U.  S.  120.     He  said: 

''When  a  patent  is  for  an  improvement  and  not  for 
an  entirely  new  machine  or  contrivance,  the  patentee 
must  show  in  what  particular  his  improvement  has  added 
to  the  usefulness  of  the  7nachine  or  contnvance.  He 
must  separate  its  results  distinctly  from  those  of  the 
other  parts,  so  that  the  benefit  from  it  may  be  distinctly 
seen  and  appreciated    *    *     *    the  patentee  must  in 
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every  case  give  evidence  tending  to  separate  or  ap- 
portion the  defendant's  profits  and  the  patentee's  dam- 
ages between  the  patented  features  and  the  unpatented 
features,  and  such  evidence  must  be  reliable  and  tangible 
and  not  conjectural  or  speculative.  Complainant  of- 
fered proof  tending  to  show  the  profits  made  by  the 
defendants  in  sales  of  the  entire  structure,  without  mak- 
ing any  apportionment  of  them  to  the  patented  fea- 
tures, as  distinguishing  from  the  balance  of  the  drill. 
It  claimed  the  doctrine  of  apportionment  to  have  no 
application,  first,  because,  although  the  patent  con- 
tained but  one  novel  element,  the  combination  of  that 
element  with  the  others  constituted  an  appropriation 
of  all  of  them  in  combination.  In  other  words,  the 
contention  is  that  because  the  Hoj^t  patent  is  a  com- 
bination patent,  in  which  one  novel  feature  is  combined 
with  several  not  novel,  each  and  all  of  the  elements 
associated  in  that  combination  are  for  the  purpose  of 
an  accounting  to  be  considered  as  appropriated  by  the 
patentee,  and  if  there  is  an  infringement  of  the  novel 
feature  all  the  profits  made  by  the  infringer  upon  the 
w)iole  combined  structure  are  recoverable,  and  that  proof 
of  those  made  by  reason  of  the  novel  feature  alone  is 
unnecessary."  The  cases  cited  in  support  of  such  conten- 
tion, the  Court  continued,  "have  recently  been  considered 
by  us  in  an  opinion  written  by  Van  Devanter,  Circuit 
Judge  in  the  case  of  Brown  v.  Lanyon  Zinc  Co.,  179 
Fed.  309,  where  a  conclusion  was  reached  adverse  to  the 
complainant's  present  contention.  *  *  *  We  think 
that  an  apportionment  of  the  profits  between  the 
patented  and  unpatented  parts  of  the  drill  was  indis- 
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pensably  necessary.  The  invention  did  not  inhere  in 
the  entire  machine  as  an  entirety,  but  was  only  an  im- 
provement in  a  single  element  of  an  otherwise  well 
known  device/^ 

It  ma}^  be  here  remarked  that  this  construction  of 
our  patent  law  is  inevitable  when  the  purpose  of  patents, 
as  provided  for  in  our  Federal  Constitution,  is  con- 
sidered. Our  constitution  states  that  it  is  intended  "to 
promote  the  progress  of  science  and  useful  arts  by 
securing,  for  limited  times,  to  *  *  *  inventors  the 
exclusive  rights  to  their  respective  *  *  *  discoveries." 
Therefore,  a  patent  is  a  reward  for  genius  and  industry, 
but  the  reward  given  the  inventor  cannot  be  greater 
than  the  services  rendered  by  him. 

When  the  Hoyt  Drill  case  was  reconsidered  on  cer- 
tiorari by  the  Supreme  Court,  the  same  Judge  who  wrote 
the  opinion  in  Brown  v.  Lanyon  Zinc  Co.,  just  referred 
to,  having  become  a  member  of  the  Supreme  bench,  also 
wrote  the  opinion  of  the  latter  court.  The  Supreme 
Court,  though  it  reversed  the  lower  court  because  of 
there  existing  in  the  case  "special  reasons  why  a  final 
disposition  of  the  case  should  not  be  made  on  the  present 
record,"  nevertheless  affirmed  the  doctrine  of  the  lower 
court,  and  but  for  such  special  reasons  would  have 
affirmed  its  decree  (235  U.  S.  641,  650). 

The  Supreme  Court  said:  "Upon  the  evidence  sub- 
mitted, the  masters  reported  that  the  recovery  should 
be  limited  to  nominal  damages,  which  reports  were  con- 
firmed by  the  Circuit  Court.  Its  action  was  affirmed 
by  the  Circuit  Court  of  Appeals."    (183  Fed.  314.) 
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"The  conclusion  that  the  recovery  should  be  thus 
restricted  was  rested  upon  these  grounds:  first,  that 
the  patent  was  not  for  a  new  and  operative  drill,  but 
only  for  designated  improvements  in  a  type  of  drill 
then  in  use  and  well  known;  second,  that  the  value  of 
drills  embodying  this  invention,  as  marketable  machines, 
was  not  wholly  attributable  to  the  designated  improve- 
ments, but  was  due  in  a  material  degree  to  other  essential 
parts  which  were  not  patented;  third,  that  the  plaintiff 
failed  to  cany  the  burden,  rightly  resting  upon  it,  of 
submitting  evidence  whereby  the  profits  from  the  sale 
of  the  infringing  drills  could  be  apportioned  between 
the  patented  improvements  and  the  unpatented  parts; 
and,  fourth,  that,  although  the  number  of  sales  made 
by  the  defendants  was  disclosed,  the  evidence  did  not 
present  other  data  essential  to  an  assessment  of  the 
damage  sustained  by  the  plaintiff  by  reason  of  the  de- 
fendants' infringement. 

"It  is  quite  plain,  as  we  think,  that  the  patent  teas 
not  for  a  new  and  operative  grain  drill,  but  only  for 
particular  improvements  in  a  type  of  grain  drill  then 
in  use  and  well  known.  The  invention  was  so  described 
in  the  specification  forming  part  of  the  patent.  The 
inventor  there  said: 

'This  invention  relates  to  new  and  useful  improve- 
ments in  grain  drills  commonly  known  as  "shoe  drills;" 
and  it  consists  in  a  certain  construction  and  arrange- 
ment of  parts,  as  hereinafter  more  fully  set  forth,  the 
essential  features  of  which  being  pointed  out  particu- 
larly in  the  claims. 
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'The  object  of  the  invention  is  to  provide  an  in- 
dependent spring-pressure  for  each  of  the  shoes  and 
covering  wheels  of  the  drill,  whereby  the  work  of  the 
drill  is  rendered  efficient  in  uneven  ground,  and  to 
provide  means  whereby  said  shoes  and  covering  wheels 
may  be  raised  from  the  ground  when  the  implement 
is  not  in  use  or  when  transporting  it  from  one  field  to 
another.' 

*'In  keeping  with  this  statement  the  claims  in  the 
patent  were  limited  to  a  suitable  construction  and  ar- 
rangement of  spring-pressure  rods  in  combination  with 
certain  correlated  elements  of  the  seeding  part  of  a 
grain  drill — the  part  which  opens  the  furrows,  guides 
the  seed  into  them  and  then  closes  them.  Of  course, 
this  was  an  important  part;  but  it  was  only  that;  for 
other  parts  were  required  to  complete  the  make  and 
make  it  operative.  Some  of  these  were  simple  and 
easily  supplied,  such  as  the  tongue  and  attachments 
to  which  the  horses  were  hitched.  Others  were  complex 
and  required  careful  adjustment.  This  was  especially 
true  of  the  feeding  mechanism  whereby  the  grain  was 
fed  from  the  feed  box  or  reservoir  into  the  several 
hoppers  in  the  continuous,  uniform  and  precisely  meas- 
ured streams,  so  that  it  might  be  deposited  in  the  fur- 
rows evenly  and  in  suitable  quantity.  Only  when  all 
the  parts  were  present  and  so  adjusted  as  to  perform 
their  respective  functions  was  the  drill  a  practical  and 
successful  machine.  In  this  respect  no  change  resulted 
from  the  invention  covered  by  the  patent.  It  affected 
material  improvements  in  one  part,  but  did  not  obviate 
or  diminish  the  necessity  for  the  others." 
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"We  think  the  evidence,  although  showing  that  the 
invention  was  meritorious  and  materially  contributed 
to  the  value  of  the  infringing  drills  as  marketable  ma- 
chines, made  it  clear  that  their  value  was  not  entirely- 
attributable  to  the  invention,  but  was  due  in  a  sub- 
stantial degree  to  the  unpatented  parts  or  features. 
The  Masters  and  the  courts  below  so  found  and  we 
should  hesitate  to  disturb  their  concurring  conclusions 
upon  this  question  of  fact,  even  had  the  evidence  been 
less  clear  than  it  was." 

"In  so  far  as  the  profits  from  the  infringing  sales 
were  attributable  to  the  patented  improvements  they 
belonged  to  the  plaintiff,  and  in  so  far  as  they  were  dme 
to  other  parts  or  features  they  belonged  to  the  defend- 
ants. But  as  the  drills  were  sold  in  completed  and  op- 
erative form  the  profits  resulting  from  the  several  parts 
were  necessarily  commingled.  It  was  essential,  there- 
fore, that  they  be  separated  or  apportioned  between 
what  was  covered  by  the  patent  and  what  was  covered 
by  it,  for,  as  was  said  in  Westinghouse  Co.  v.  Wagner 
Co.,  225  U.  S.  604. 

'In  such  case,  if  plaintiff's  patent  only  created  a  part 
of  the  profits,  he  is  only  entitled  to  recover  that  part 
of  the  net  gains/ 

"In  the  nature  of  things  the  profits  pertaining  to 
the  patented  improvements  had  to  be  ascertained  before 
they  could  be  recovered  by  the  plaintiff  and  therefore 
it  was  required  to  take  the  initiative  in  presenting  evi- 
dence looking  to  an  apportionment.   *   *   * 


"The  burden  of  apportionment  was  then  logically 
with  the  plaintiff,  since  it  was  only  entitled  to  recover 
such  part  of  the  commingled  profits  as  was  attributable 
to  the  use  of  its  invention." 

"But  the  plaintiff  did  not  conform  to  this  rule.  It 
neither  submitted  evidence  calculated  to  effect  an  ap- 
portionment, nor  attempted  to  show  that  one  was  im- 
possible. *  *  *  It  is  inconsistent  with  the  ordinary 
principles  and  practices  of  courts  of  chancery,  either, 
on  the  one  hand  to  permit  the  wrong-doer  to  profit  by 
his  own  wrong,  or,  on  the  other  hand,  to  make  no  al- 
lowance for  the  cost  and  expense  of  conducting  his 
business,  or  to  punish  him  by  obliging  him  to  pay  more 
than  a  fair  compensation  to  the  person  wronged/' 

In  Dun  Mfg.  Co.  v.  Standard  Co.,  204  Fed.  617,  618, 
619,  the  C.  C.  A.  6th  Cir.,  in  reversing  the  lower  court, 
said : 

"In  support  of  the  master's  i-eport  it  is  also  urged 
upon  us  that  the  article,  patented  and  completed  and 
manufactured  by  defendant,  was  an  entirety;  that  the 
five  elements  of  the  claims,  recited  as  constituting  a 
combination,  make  up  the  entire  market  value,  and 
hence  that  all  the  profits  on  that  structure  flow  from 
the  infringement  and  that  there  is  no  occasion  for  any 
apportionment  of  profits  by  either  party." 

'*  This  argument  assumes  that  the  rule  of  necessity  for 
apportioning  profits,  and  all  the  difficulties  arising 
thereunder,  pertain  only  to  a  case  where  a  patented 
combination  is  a  part  of,  or  an  attachment  to,  a  more 
extensive   structure,   and,   that,  where  the  defendant's 


sale  is  of  a  structure  comprising  only  the  combination 
of  the  patent,  the  defendant  must,  ipso  facto,  account 
for  all  the  profits  received  on  the  sale.  This  view  is 
plausible,  as  a  matter  of  original  reasoning,  and  finds 
support  in  statements  made  by  several  courts,  and  in 
some  things  said  by  this  court;  but  we  do  not  think  it 
has  ever  been  intended  to  establish  this  proposition  as 
a  general  rule.    ( Authorities.  )i' 

In  Herman  v.  Yomigstown  Car  Mfg.  Co.,  216  Fed. 
604,  606,  607  (C.  C.  A.  6th  Cir.,  1914)  : 

"The  patent  had  reference  to  a  device  or  structure 
for  making  blueprints  by  artificial  light.  It  consisted 
of  a  glass  cylinder  aix)und  the  outside  of  which  were 
exposed  the  sensitive  paper  and  the  negative  backed 
by  an  opaque  curtain,  facing  inwardly,  and  on  the  in- 
side of  which  an  electric  arc  lamp  was  caused  to  be 
lighted  for  a  suitable  period.  The  cylinder  was  vertical 
and  the  electric  light  suspended  from  above,  was  passed 
slowly  and  steadily  down  through  the  axial  line  of  the 
cylinder.  Of  course,  a  suitable  supporting  frame  was 
necessary  to  keep  the  cylinder  and  light  and  their 
various  appurtenances  in  proper  mutual  relation.  It 
is  apparent,  from  our  previous  opinion,  that  the  in- 
vention as  to  which  patentability  and  infringement  were 
found  had  reference  only  to  the  means  provided  for 
causing  and  regulating  the  desired  downward  motion 
of  the  lamp.  This  is  illustrated  by  Claim  12,  which 
reads : 

"12.  In  a  printing  apparatus  the  combination  of 
a  printing  cylinder  suitably  mounted,  an  electric  lamp, 

50 


electric  connections  with  said  lamp,  a  liquid  cylinder, 
and  hollow  piston  rod  operating  in  said  liquid  cylinder 
and  means  whereby  the  hollow  piston  rod  is  automat- 
ically raised  by  the  counterbalance  weight  of  the  lamp, 
substantially  as  described." 

"(1)  It  is  first  said  that  the  device  in  question  is 
a  unitary  thing  all  parts  of  which  are  called  for  by 
the  claim;  that  the  claim  is  to  a  combination  which  is 
an  entirety;  and  that  the  defendant's  device  was  the 
same  combination  and  the  same  entirety;  and  hence 
that  all  the  profits  flowed  from  the  infringement  all 
must  be  paid  over.  Leaving  out  of  view  for  the  moment 
the  effect  of  the  presence  in  the  defendant's  machine 
of  the  additions  or  improvements  covered  by  the  Wagen- 
horst  patent,  there  is  plausibility  in  this  contention,  and 
it  finds  apparent  support  in  our  decision  in  Yesbera  v. 
Hardesty,  166  Fed.  120;  but  we  do  not  construe  that 
decision  as  intended  to  reach  a  case  like  the  present. 
It  is  true  that  the  patent  there  was  for  a  combination, 
the  elements  of  which,  perhaps  with  one  exception,  were 
old;  hut  the  essential  point  of  that  case  is  that  the  com- 
bination, as  an  entirety,  was  a  new  thing  and  created 
a  new  demand  rather  than  being  a  mere  improvement 
on  or  addition  to  an  old  thing,  making  merely  an  in- 
creased or  a  different  demand.  The  thing  really  in- 
vented was  the  complete  folding  seat,  and  it  was  rightly 
held  that  profits  should  be  considered  with  reference 
to  that  new  thing  and  not  with  reference  to  its  old  ele- 
ments. In  the  present  case,  the  terms  of  the  claim  fur- 
nish analogy  to  Yesbera  v.  Hardesty,  but  the  similarity 
goes  no  farther.     Generally,  similar   printing  devices 
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were  old.  Nothing  was  new,  except  the  means  govern- 
ing the  descent  of  the  lamp.  Except  for  the  artificial 
rule  of  the  Patent  Office  which  requires  a  claim  to 
include  a  completely  operative  combination  (and  very 
likely,  in  spite  of  that  rule ) ,  this  invention  could  prop- 
erly and  accurately  have  been  formulated  and  claimed' 
as  'an  improved  lamp-controlling  means  for  a  printing 
apparatus,  consisting  of,  etc'  In  determining!;  the  li- 
ability for  profits,  as  well  as  in  determining  validity 
and  scope,  tve  must  give  due  regard  to  the  real  inven- 
tion— the  real  contribution  or  step  in  advance  which 
the  patentee  has  made — and  the  due  effect  of  this  con- 
sideration should  not  be  obscured  by  the  language  in 
which  the  claim  is  clothed.  We  pointed  this  out  in  Dunn 
V.  Standard,  204  Fed.  617,  619;  123  C.  C.  A.  Ill,  113, 
saying : 

"The  question  of  profits  can  hardly  depend  on  the 
largely  fortuitous  language  of  the  claim  in  extending 
the  combination,  instead  of  on  the  actual  advance  in 
the  art." 

"And  it  is  made  additionally  clear  by  the  discussion 
in  Seeger  Co.  v.  American  Co.  (D.  C.)  212  Fed.  742,. 
748,  749.  We,  therefore,  conclude  that,  for  the  purpose 
of  awarding  profits,  defendant's  structure  is  not  to 
be  treated  as  merelj^  and  only  an  embodiment  of  plain- 
tiff's invention;  and  it  follows  that  an  apportionment 
of  the  profits  derived  from  the  sale  of  that  structure  is 
prima  facie  necessary." 

The  principle  has  been  acknowledged  and  restated 
by  all  the  text  writers. 
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In  3  Rob.  on  Patents,  pp.  347,  34f8,  in  speaking  of 
compensation  to  be  allowed  the  infringer,  says: 

"It  must  also  be  confined  to  the  benefits  which  flow 
from  the  use  of  plaintiff's  invention,  as  distinguished 
from  every  other  instrument  or  operation  which  the 
defendant  has  employed  in  the  manufacture  of  its  prod- 
ucts. Thus  where  the  plaintiff's  invention  is  a  mere 
improvement  upon  an  existing  process  or  machine,  the 
advantage  derived  from  the  improvement  must  be  sep- 
arated from  that  accruing  from  the  original,  and  onlj^ 
the  value  of  the  former  advantage  be  considered." 

In  Macomber's  Fixed  Law  of  Patents,  Sec.  298, 
p.  275,  it  is  said : 

"If  the  measure  of  damage  be  the  same  whether 
a  patent  be  for  an  entire  machine,  or  for  some  improve- 
ment in  some  part  of  it,  then  it  follows  that  each  one 
who  has  patented  an  improvement  in  any  portion  of  a 
machine  may  recover  the  whole  profits  arising  from  the 
skill,  labor  or  material  and  capital  employed  in  making 
the  whole  machine,  and  the  unfortunate  mechanic  may 
be  compelled  to  pay  treble  his  profits  to  each  of  a  dozen 
or  more  several  inventors  of  some  small  improvement 
in  the  machine  he  has  built." 

In  Elgin  Wind  Power  &  Pump  Co.  v.  Nichols,  et 
al.,  105  Fed.  780,  783  (C.  C.  A.  7th  Cir.)  it  was  held 
that: 

"In  a  suit  for  infringement  of  a  patent  for  an  im- 
provement only,  in  a  windmill,  it  is  error  to  assume 
that  the  entire  profits  from  the  sale  of  a  windmill  con- 
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taining  the  improvement  are  due  to  the  presence  of 
the  improvement,  and  in  order  to  recover  any  profits 
the  burden  is  upon  the  complainant  to  prove  what 
portion  of  the  profits  is  due  to  the  improvement." 

In  Brickill  v.  Mayor  of  City  of  New  York,  112 
Fed.  65,  71  (C.  C.  A.  2nd  Cir.)  it  was  held  that: 

"Where  an  apparatus  for  heating  water  in  the  boiler 
of  a  fire  engine  is  patentable  only  because  of  the  novelty 
of  a  tank  and  connections  therewith  to  the  heater  form- 
ing a  part  of  the  combination  or  apparatus,  the  estima- 
tion of  profits  should  be  based  on  the  relative  expense 
or  gain  of  using  the  patented  apparatus  and  similar 
apparatus  wit:  out  the  tank  and  tank  connections." 

In  Penfield  et  al.  v.  C.  &  A.  Potts  &  Co.,  126  Fed. 
475,  485  (C.  C.  A.  6th  Cir.),  the  court  held  that: 

"The  complainant  must  in  every  case  give  evidence 
tending  to  separate  or  apportion  the  defendant's  profits 
and  complainant's  damages  between  the  patented  fea- 
tures and  the  unpatented  features,  and  such  evidence 
must  be  reliable  and  tangible,  not  conjectural  or  spec- 
ulative, or  he  must  show  by  equalty  reliable  or  satis- 
factory evidence,  that  the  profits  and  damages  are  to 
be  calculated  on  the  whole  machine,  for  the  reason  that 
the  entire  value  of  the  whole  machine,  as  a  marketable 
article,  is  properly  and  legally  attributable  to  the 
patented  feature." 

In  Kansas  City  Hay  Press  Co.  v.  Devol  et  al.  127 
Fed.  363,  365,  it  was  held  that: 
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"Where  defendants  use  complainant's  patented  im- 
provement in  connection  with  otJwr  parts  of  a  machine 
which  are  free  to  all,  defendants  are  not  liable  for  the 
entire  profits  derived  from  the  use  of  such  machines, 
because  of  their  failure  to  keep  separate  the  profits 
derived  from  the  use  of  complainant's  improved  de- 
vice, and  unless  the  complainant  apportions  his  dam- 
ages and  the  defendants'  profits  between  the  patented 
and  the  unpatented  features,  or  shows  that  the  market- 
able value  of  the  machine  is  due  to  the  patented  feature 
or  shows  an  established  license  fee  for  the  use  of  the 
patented  feature,  or  establishes  by  satisfactory  evidence 
the  actual  damage  to  his  business  by  reason  of  the  de- 
fendants' competition,  he  can  recover  only  nominal 
damages  and  profits." 

In  Baker  v.  Crane  Co.;  Crane  Co.  v.  Baker,  138 
Fed.  60,  61  (C.  C.  A.  7th  Cir.),  it  was  held: 

"On  an  accounting  for  profits  and  damages  for  in- 
fringement, where  the  device  infringed  is  an  improve- 
ment of  an  existing  device,  made  and  sold  by  defend- 
ant, it  is  necessary  for  complainant  to  show  what  pro- 
portion of  the  profit  made  on  each  infringing  device 
sold  was  due  to  his  improvement." 

It  was  held  by  the  Circuit  Court  of  Appeals  in  this 
Circuit  in  Fullerton  Walnut  Growers'  Association  v. 
Anderson-Barngrover  Mfg.  Co.,  166  Fed.  443  that: 

"The  advantage  which  a  defendant  derived  from 
using  complainant's  patented  invention  over  what  he 
could  derive  from  any  other  process  or  thing  which 
was  known  prior  to  that  invention  constitutes  the  profits 
which  the  complainant  is  entitled  to  recover,  where  the 
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amount  can  be  ascertained  with  a  reasonable  degree  of 
certainty." 

In  Brown  v.  Lanyon  Zinc  Co.,  179  Fed.  309,  312 
(C.  C.  A.  8th  Cir.),  it  was  stated  by  the  court  that: 

"In  an  accounting  for  profits  received  by  an  in- 
fringer, where  the  infringement  is  not  of  an  entire  ma- 
chine but  only  of  an  improved  feature  thereof,  the  re- 
covery must  be  restricted  to  such  portion  of  the  profits 
derived  from  the  entire  machine  as  arose  from  the 
patented  feature." 

In  American  Street  Flushing  Mach.  Co.  v.  St. 
Louis  Street  Flushing  Mach.  Co.  et  al.,  192  Fed.  121, 
122  (C.  C.  A.  8th  Cir.),  it  was  held: 

"In  an  accounting  for  profits  made  by  an  infringer 
of  a  patented  device,  which  as  used  constituted  but  a 
small  part  of  a  large  completed  structure,  the  com- 
plainant has  the  burden  of  proof  to  show  the  profits 
realized  by  defendant  and  ascribable  to  such  particular 
device." 

In  Garretson  v.  Clark,  111  U.  S.  120,  121,  the  court 
said : 

"Where  a  patent  is  for  an  improvement  and  not  for 
an  entirely  new  machine  or  contrivance,  the  patentee 
must  show  in  what  particular  he  has  added  to  the  useful- 
ness of  the  machine  or  contrivance.  He  must  separate 
its  results  distinctly  from  those  of  the  other  parts  so  that 
the  benefits  derived  from  it  may  be  distinctly  seen  and 
appreciated." 

But,  the  appellee  argued  in  the  Court  below,  if  the 
rule  laid  down  by  the  U.  S.  Supreme  Court  in  the  case 
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Dowagiac  Mfg.  Co.  v.  Minn.  Moline  Plow  Co.  (235 
U.  S.  64) ,  is  to  be  applied  to  the  case  at  bar,  then  appel- 
lants must  first  show  that  they  had  a  right  to  use  that 
part  of  the  device  in  question  not  covered  by  the  Brown 
patent;  in  short,  had  the  right  to  use  the  Reid  device. 
The  mere  statement  of  this  proposition  seems  to  make 
it  absurd.  Why  should  Brown  have  a  greater  right 
in  the  Reid  patented  device  than  the  general  public 
has?  The  question,  however,  even  lacks  novelty,  for  it 
has  been  previously  raised  and  decisively  answered. 

In  the  case  of  McCreary  v.  Penn.  Canal  Co.,  141 
U.  S.  459,  465.  Applying  the  rule  there  announced  to 
the  facts  of  the  case  at  bar,  the  answer  is : 

"The  question  here  is  not  whether  the  (appel- 
lant) had  in  fact  the  right  to  use  this  (prior  Reid 
patented  device),  but  whether  so  far  as  this  particular 
case  is  concerned,  it  had  not  that  right.  To  hold  that 
{appellant)  had  not,  is  to  assume  that  (appellee) 
ffwned  the  earlier  {Reid)  patent,  that  it  was  valid,  and 
that  (appellants)  had  infringed  it  *  *  *.  But  these 
were  issues  which  could  only  he  determined  upon  a  hill 
framed  for  that  purpose,  and  could  not  he  made  the 
subject  of  contest  in  a  collateral  proceeding/'  That  is, 
not  in  assessing  damages  arising  on  infringement. 

It  is  also  to  be  noted  that  the  question  as  to  what 
is  open  to  the  public  as  considered  in  the  latter  case 
involved  further  the  decision  as  to  what  profits  a  mere 
improver  of  a  pre-existing^device  is  entitled  to  recover. 

Another  question  raised  on  appellants'   exception 
'  I  (d)    (Trans.  89)  to  the  Master's  report,  was  the  re- 

57 


fusal  of  the  Master  to  permit  the  appellants  to  show 
their  apparent  liability  under  a  prior  patent.  See  also 
proceedings  set  forth  in  the  record  (Trans.  51,  57) 
covered  by  petition  of  defendants  for  leave  to  file  a 
supplemental  answer,  and  the  proposed  supplemental 
answer. 

This  question  may  become  important  if  this  case 
should  be  sent  back  to  the  Master.  By  refusing  to 
take  into  account  appellants'  apparent  liability  under 
another,  prior  patent,  appellants  became  exposed  to  a 
double  liability  on  the  same  device.  It  wrongfully  com- 
pelled appellant  to  pay  under  the  Brown  patent  the 
tribute  due  to  a  prior  patent,  if  embodied  in  the  same 
device  for  which  appellants  are  to  account. 

"The  liability  of  an  infringer  under  another  patent 
may  be  shown,  and  indeed  must  be  shown  if  to  be  taken 
into  account  in  determining  such  liability.  Elizabeth 
V.  Paving  Co.,  97  U.  S.  126,  141.  Herman  v.  Youngs- 
town  Car  Mfg.  Co.,  21^  ^-d.  604,  609. 

In  Cann  Bros.  v.  Mich.  Iron  Co.,  152  Fed.  178,  182, 
the  court  said:  Where  the  question  arises  whether  the 
infringer  is  not  also  liable  in  connection  with  the  de- 
vice under  another  patent  "in  some  other  person,  the  rea- 
sons for  the  rule  requiring  a  distinguishing  of  profits  be- 
comes clearer  because  of  the  necessity  of  preventing  a 
double  liability  on  the  part  of  defendant." 

RESUME. 

The  prior  Reid  patent  disclosed  the  towel-stringing 
chain,  the  basic  idea  of  the  device  used  by  appellants, 
and  which  Brown  himself  copied.    The  Brown  improve- 
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ment  is  a  small  advance,  if  any,  in  the  art,  and  the  claims 
require  narrow  construction.  (Opinion  of  trial  judge, 
Trans.  45.) 

The  customers  did  not  demand  any  particular  towel 
rack.  They  were  interested  only  in  clean  towels.  (Trans. 
77,  78.) 

Neither  party  made  any  charge  to  its  customers  for 
the  towel  rack.  The  savings  from  loss  of  appellants, 
due  to  using  their  towel  rack,  were  due  exclusively  to 
the  use  of  the  primary  Reid  idea.  The  public  did  not 
demand  a  towel  rack  embodying  the  Brown  improve- 
ment. (Trans.  77.)  There  was  complete  absence  of 
proof  that  the  Brown  improvement  had  any  tangible 
[  valiie. 

Therefore  appellee  should  only  have  been  awarded 
nominal  damages,  and  then  only  for  the  brief  period 
I  prior  to  December  1,  1914,  when  appellants  purposely 
I  changed  their  device  so  as  to  in  no  way  produce  the 
\  function,  and  alleged  new  result,  specified  in  the  Brown 
j  patent. 

Therefore,  appellants  submit  that  the  proceedings 
I  of  the  court  below  were  in  error  in  all  the  matters  speci- 
I  fied,  and  were  inequitable  and  unjust. 

The  decree  should  be  reversed,  with  such  instruc- 
tions to  the  lower  court  as  may  be  required  to  govern 
its  further  proceedings  in  this  cause. 

Respectfully  submitted, 

T.  J.  GEISLER, 
Of  Counsel  for  Appellants. 
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To  all  whom  it  may  concern: 

Be  it  known  that  I,  Will  F.  HOYT,a  citizen 
of  the  United  States, residing  at  Dowagiao,in 
thecoanty  of  Caas  and  Stftte  of  Michigan,  have 
5  invented  certain  now  and  useful  Improve- 
ments in  Grain-Drills;  and  I  do  declare  the 
following  to  be  a  foil,  clear,  and  ^xact  descrip- 
tion of  the  invention,  SQch  as  will  enable  oth- 
ers skilled  in  the  art  to  which  it  appertains  to 

10  make  and  u&e  the  same,  reference  being  had 
to  the  accompanying  drawings,  and  to  the  let- 
ters of  reference  marked  thereon,  wliich  form 
a  iMrt  of  this  specification. 
This  invention  relates  to  new  and  useful  im- 

15  provements  in  grain-drills  commonly  known 
as  "shoe-drills;"  and  it  consists  in  a  certain 
conatraotlon  and  arrangement  of  parts;  as 
herdnafter  more  fully  set  forth,  the  essential 
features  of  which  being  pointed  out  particn- 

90  lariy  in  the  claims. 

Toe  object  of  the  Invention  is  to  provide  an 
independent  spring-pre-ssure  for  each  of  the 
shoes  and  covering-wheels  of  the  drill,  where- 
by the  work  of  the  drill  is  rendered  ef&cientin 

as  uneven  ground,  and  to  provide  means  where- 
by said  shoes  and  covering- wheels  may  be 
raised  from  the  ground  when  the  implement 
Is  not  in  use  or  when  transporting  it  from 
one  field  to  another.    This  object  is  attained 

30  by  the  mechanisoQ  illustrated  in  the  accom- 
panying drawings,  in  which— 

Figure  1  is  an  end  elevation  of  my  i mproved 
drill  with  one  of  the  transporting-wheels  re- 
moved, showing  frame  broken  away.    Fig.  2 

35  is  a  perspective  view  of  a  portion  of  the  drill 
embodying  my  improved. festures.  Fig.  3  is 
A  plan  view  of  a  portion  of  the  machine.  Fig. 
4  is  an  enlarged  perspective  of  the  clamping- 
platee  detached,  between  which  the  spring 

40  pressure-Tods  of  the  shoe  and  covering-wheel 
are  adapted  to  be  secured.  Fig.  b  is  a  per- 
spective view  of  the  scraper  plate  and  cap, 
adapted  to  be  secured  to  the  rear  ends  of  the 
sprlnff-preesure  rods  of  the  covering-wheels. 

45  Referring  to  the  letters  of  reference,  A  in- 
dicates the  transporting  wheels  of  the  drill; 
B,  the  axle  connecting  said  wheels;  C»  the 
frame  of  the  drill,  and  D  the  seed-box  there- 
of, all  of  which  parts  are  common. 

5^  £  indicates  the  runners  or  shoes  of  the  drill, 
to  the  torward  end  of  which  are  riveted,  as 
shown  at « in  Figs.  1  and  S,the  curved  draft- 


rods  II.  Said  rods  cui-ve  upwai-dly  and  are 
slightly  divergi  ng,  their  upper  ends  being  piv- 
otally  mounted  on  the  trunnions  c  of  the  plates  55 
&,  secured  to  the  under  face  of  the  front  edge 
of  the  frame  C,  as  clearly  shown  in  Figs.  1 
and  2. 

F  indicates  the  feed  tube  or  hopper,  secured 
at  its  lower  end  to  the  heel  of  the  shoo  E,  as  60 
shown  at  5',  and  through  which  the  grain  is 
conveyed  to  the  furrow  in  the  ground  formed 
by  said  shoe. 

I  indicates  the  spring  pressure-rods  of  the 
shoe.  Said  rods  are  formed  of  one  piece  bout  65 
to  a  loop  at  their  forward  ends,  as  shown  in 
Fig.  4,  and  extending  rearwardly  on  each  side 
of  the  hopper-F.  The  rear  ends  thereof  are 
pivotally  attached  to  the  bifurcated  end  hot 
the  arm  O,  as  sliown  in  Fig.  2,  the  nppetend  70 
of  said  arm  being  pivoted  at  r  to  the  free  or 
outer  end  of  the  swinging  arm  K,  the  Oppo- 
site end  of  the  arm  N  being  permanently  se- 
cured at  r'  to  the  rock-shaft  K,  which  extends 
along  the  rear  edge  of  the  machine-frame,  75 
and  which  is  actuated  by  the  lever  M,  attached 
thereto.  The  forward  looped  end  of  tiie  rods 
I  is  secured  between  the  clamping-plates  P 
P',  which  are  provided  with  the  grooves  c' 
(see  Fig.  4)  in  their  adjacent  faces,  that  re-  80 
oeive  said  rods,  and  in  which  they  are  firmly 
held  by  the  bolt  i,  passing  through  said  plates, 
which  draws  them  tightly  together  .upon  said 
rods.  The  under  plate  P  of  said  clamping- 
plates  is  provided  with  the  lags  e,  having  85 
eyes  therein  that  are  adapted  to  receive  the 
bolt  ^^  which  passes  loosely  therethrough. 
The  ends  of  said  bolt  .pass  through  the  adja- 
cent faces  of  the  draft-rods  f/,  and  are  firmly 
secured  therein,  as  S^own  in  Figs.  2  and  3,  by  90 
which  moans  the  forward  ends  ojf  the  press- 
ure-rods I  are  pivotally  coupled  t/O  the  draft- 
rods.  The  lu^  «  of  the  plate  P,  extending 
between  the  draft-rods  H,  keep  the  upper- 
ends  of  said  rods  spread  and  iu  contact  wU^  9$ 
the  trunnions  0  of  the  supporting-plates  6. 
The  plate  P  i?  also  provided  with  the  hori- 
zontal shoulders  v  on  each  side  thereof,  that 
are  adapted  to  engage  the  upper  edge  of  the 
rods  H,  for  purposes  hereinafter  described,     roo 

J  indicates  the  draft  and  spring  pressure- 
rods  of  the  covering-wheels  G,  which  curve 
upwardly  at  their  forward  ends  and  are  se- 
cured between  the  plates  XT',  mounted  on 
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the  rods  n,as  shdwn  in  fig.  2.  The  Adjacent 
faces  of  the  plates  T  T'  are  provided  with  the 
grooves  e'  and  z.  (See  Fig.  4.)  The  grooves 
e'  receive  the  looped  end  of  the  rods  J  and 
5  the  grooves  z  receive  the  parallel  rods  I. 
Said  plates  are  provided  with  the  bolt  u,  pass- 
ing therethrough,  bj'  means  of  which  they 
jpay  be  securel}'  clamped  upon  said  rods,  ns 
shown  in  Fig.  2,  thus  firmly  securing  the 
to  plates  T  T'  to  the  rods  1,  and  the  looped  end 
of  the  rods  J  between  said  platen.  The"  rods 
J  extend  rearwardly  on  each  side  of  the  hop- 
per F,  and  pass  through  and  are  secured  in 
the  hub  n  of  the  covering-wheel  G.  IJy  this 
r5  means  s^iid  wheel  is  guided  so  as  to  travel  di- 
rectly in  the  furrow  made  by  the  shoe  E  in 
which  the  seed  is  deposited.  The  rods  J  ex- 
tend slightly  rearwai-d  of  the  wheel  G,  and  are 
secured  between  the  plates//',  that  are  pro- 
»o  vided  with  the  grooves  o  in  their  adjacent 
faces,  that  receive  the  bent  ends  of  said  rods, 
ns  clearly  shown  in  Fig.  5,  said  plates  being- 
clamped  upon  said  rods  by  means  of  the  Ixjlt 
a'  passing  therethrough. 

25  The  under  plate  /  is  i>rovidcd  with  a  de- 
pending lip  a,  and  the  parts  are  so  arranged 
that  said  lip  acts  as  a  seraper  to  free  the  pe- 
riphery of  the  wheel  G  from  divt  during  the 
operation  of  the  machine,  as  shown  in  Figs. 

30  1  and  2. 

I'he  shoes  and  hoppers,  with  their  draft- 
rods  and  covering- wheels,  and  the  Spring 
pressare-rods  and  their  actuating-arm  O  and 
swinging  arm  N,  attached  to  thejook-shaft 

31)  K,  are  arranged  consecutively  throughout  the 
machine,  as  shown  in  Fig.  3,  and  are  adapted 
to  be  operated  simultaneously  by  means  of 
the  lever  M,  attached  to  the  shaft  K,  the  grain 
being  conveyed  to.  the  hopper  F  of  the  shoo 

40  from  the  seed-bo.x  D  by  means  of  a  flexible 
hose  t'.  (Shown  by  dotted  lines  in  Fig.  1.)  It 
will  now  be  appar  >t  that  by  throwing  the 
lover  M  forwai'd  the  shaft  K  is  rotated,  carrj'- 
ingtheouterendof  the  swinging  arm  N  down* 

45  ward,  which,  being  coupled  to  the  arm  O, 
forces  said  arm  down  and  depresses  the  rear 
ends  of  the  spring- rods  I,  conpled  to  the  bifur- 
cated end  h  thereof,'  the  shoulders  v  of  the 
plate  P,  to  which  the  forward  ends  of  the  rods 

50  I  are  attached,  bearing  upoh  the  edge  of  the 
rods  If.  As  the  rear  ends  of  the  rods  I  are  do- 
pressed  the  pressure  thereon  is  conveyed 
through  the  rods  I  to  the  shoe  K.  At  the  same 
time  the  rods  I  are  depressed  by  the  action 

55  above  de^ribcd,  the  forward  ends  of  the  rods 
J  are  carried  down,  throwing  an  increased 
prcssnre  on  the  wheel  G,  which  position  of 
the  pressure- rods,  lever  M,  and  arm  N,  is 
clearly  shown  by  dotted  lines  in  Fig.  1.    By 

60  thi5  arrangement  it  is  evident  that  the  pres- 
sure on  the  shoe  and  covering  -  wheel  is  a 
spring-pressure,  and  may  be  regulated  as  de- 
sired, enabling  a  heavy  pressure  to  be  applied 
when  the  ground  is  hard  or  a  light  pressure 

65  when  it  is  soft  and  yielding. 

Theatrangementof  transmitting  the  press- 
ure applied  to  the  rods  I  to  the  shoe  E  through 


the  medium  of  the  shoulders  v  of  the  plate  P, 
bearing  upon  the  draft-rods  IT  of  said  shoe, 
enables  the  shoo  to  drop  into  a  depression  in  70 
the  surface  in  advance  of  the  covering  wheel 
G,  and  prevents  said  wheel  from  raising  the 
shoe  from  the  ground  when  riding  over  an 
obstruction,  thereby  insuring  a  continuous 
furrow,  which  would  not  be  tlie  case  wore  the  73 
connection  rigid  between  the  rods  I  and  II. 

When  it  is  desired  to  raise  the  shoes  and 
covering-wheels  in  transporting  the  machine 
from  one  field  to  another,  the  lever  Jl  is  thrown 
to  the  rear,  rotating  the  shaft  K  and  raising  8q 
the  swinging  arm  N,  thereby  drawing  upwaiil 
on  tho  arm  O  and  raising  the  rods  I,  whicl 
engage  with  the  annular  flange  t  at  the  upper 
end  of  the  hopper  F,  raising  said  hopper  and 
shoe,  as  shown  in  Fig.  2.    The  rods  J  of  tho  8$ 
covering- wheel  G  being  secured  to  tlie  rods  I, 
said  wheel  is  also  raised  by  the  same  opera- 
tion.   Thus  it  will  bo  seen  that  by  throwing 
the  lever  M  to  the  roar  the  shoes  and  cover- 
ing-wheels are  si  m  uUaneoasly  raised  f  roip  the  90 
ground,  and  by  means  of  the  segmeat-rack  Ti, 
that  receives  tho  locking-bolt  h*  of  tho  lever 
M,  said  lever  may  be  secured  in  any  desired 
X)osition.    It  will  also  bo  seen  that  the  man- 
ner of  mounting  tlie  plates  T  T'  upon  the  rods  95 
I  permitsr  of  their  longitudinal  adjustment 
thereon,  and  thd  forward  ends  of  t£e  rods  J 
of  the  covering-wheel  G  being  seonred  be- 
tween said  pla^Jes,  tho  difttauce  between  said 
wheel  and  the  heel  of  the  shoe  maybe  in-  100 
croased  or  decreased  by  said  adjustment,  and 
that  by  sliding  said  plates  rearwardly  upon 
the  rods  I  the  forwara  movement  of  the  lever 
M  will  throw  a  still  greater  prossuro  upon  the 
wheel  G.        '  tef 

Having  thus  fully  sot  forth  my  invention, 
what  I  claim  as  now,  and  desire  to  secure  by 
Lettere  Patent,  is— 

1.  In  combination  with  the  transporting- 
wheels  and  frame,  the  hopper^  shoo,  and  draft-  1 10 
rpds,  the  latter  having  a  |[)ivotal  oonnection 
with  the  frame,  the  damping-plates  having  a 
pivotal  ednnoetion  #ith  the  draft-rods,  the 
spring- metal  prossui'e-rods  attached  to  said 
plates,  said  rods  extending  rearwardly  of  the  115 
hopper,  the  forked  arm  conpled  to-said  rods, 
and  means  for  raising  and  lowering  said  arm, 
substantially  as  specified. 

2.  In  combination  with  a  frame  of  a  grain- 
drill,  the  hopper  having  a  flange  at  the  up-  lao 
per  end,  the  shoe  attached  to  the  hopper,  the 
curved  draft-rods  leading  from  the  shoe  and 
having  a  pivotal  connection  with  tho  frame 

of  the  machine,  a  swinging  head  located  be- 
tween thb  upper  ends  of  the  draft -rods,  125 
spring-metal  roils  attached  to  the  swinging 
head,  said  rods  extending  back  of  the  hoj)- 
per  and  below  the  flange  thereof,  said  spring- 
metnl  rods  being  conpled  to  an  arm,  said  arm 
having  means  for  raising  and  lowering  it,  and  130 
means  for  locking  the  parts,  for  the  pnrjioses 
set  forth. 

3.  In  combination  with  the  fmme,  hopper, 
shoe,  and  draft-rods,  the  plates  pivotalfy  at- 
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tftchcd  between  the  upper  portions  d?  saitl 
draft-rods,  said  plates  having  the  horizontal 
bhouldcrs,  said  shoulders  bearing  upon  the 
draft-rods,  the  spring-metal  rods  attached  to 
5  said  plates  and  passing  rearward  of  and  on 
opposite  faces  of  tlie  hopper,  and  means  for 
applying  pre&sure  to  the  rear  ends  of  said 
si)ring-iuetAl  ixkIs,  for  the  purpose  specified. 
4.  In  a  gmin-drill,  the  combination  of  the 

lo  wheels  and  main  frame,  of  a  hopper,  shoe, 
and  draft-ixMls  having  a  pivotal  connection 
with  the  franie,  moans  for  applying  sprlng- 
prcssure  to  the  sho^,  comprising  the  pressure- 
rods  having  their  forward  ends  coupled  to 

»5  the  draft-ro4ls  and  a  lever  at  the  roar  ends,  a 
wliccl  traveling  in  the  path  of  the  shoe,  and 
spring-metal  rods  coupling  said  wheel  and 
ils  journal-bearing  witli  the  spring-pressure 
rnds,  substantially  as  indicated. 

2c  5.  In  a  seed-drill  having  a  hopper,  shoe, 
and  draft-i*ods,  the  hopper  having  a  projec- 
tion on  its  periphery  at  the  top,  plates  piv^ 
otaii  between  the  upi>er  end  portions  of  the 


draft -rods,  spring- metal  rods  damped  be- 
tween said  plates,  means  for  raisinganq  lower-  25 
ing  the  rear  ends  of  said  rods,  and  a  wheel 
traveling  in  the  rear  of  the  shoe,  said  wheel 
basing  a  spring-pressure  connection  with  the 
spring-metal  rods  leading  from  the  di-aft^rods. 

C.  In  combination  with  the  hopper,  shoe,  30 
and  draft-i*ods,  the  plates  pivoted  between 
the  draft-rods,  the  spring  I, clamped  between 
said  i>lates  and  extending  rearward  of  the 
hopper,  means  for  raising  and  lowering  the 
rear  ends  of  said  spring,  the  wheel  in  the  rear  35 
of  the  shoe,  the  plates  T  T',  mounted  on  the 
spring  I,  and  the  doubled  spring-metal  rod  J 
having  one  end  clamped  between  the  plates 
T  T'  and  having  on  the  opposite  ends  the 
scraper-plates//',  for  the  purposes  specified   40 

In  testimony  whereof  I  affix  my  signature  in 
presence  of  two  witnesses. 

WILL  F.  HOYT. 

Witnesses: 

C.  A.  Pattison, 
A.  Vanuxem. 
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FOR  THE 
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COMPANY,  a  corporation,  and 
AMOS  BURG, 
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vs. 


BROWN-MEYER  COMPANY,   a 

corporation, 
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.  No.  2971. 


Appeal  from  the  District  Court  of  the  United  States, 
for  the  District  of  Oregon, 


APPELLEE'S  BRIEF. 


INFORMALITY  OF  APPELLANTS'  BRIEF. 

In  this  case  it  appears  that  the  Assignment  of 
Errors  on  behalf  of  the  appellants  fails  to  complj'^  with 
the  requirements  of  Rule  11  of  this  Court,  and  motion 
to  dismiss  upon  that  ground  will  be  presented  under 
provisions  of  Rule  21. 


It  also  appears  that  no  Brief,  conformable  to  the  re- 
quirements of  Rule  24  of  this  Court,  has  been  filed, 
and  motion  to  dismiss  upon  that  ground  will  also  be 
presented. 

It  further  appearing  that  certain  matters  not  in  evi- 
dence here  have  been  included  in  the  Transcript,  and 
also  that  certain  copies  of  patents  not  embraced  within 
the  certified  Transcript,  have  been  served  upon  coun- 
sel for  Appellee,  presumably  with  the  purpose  of  at- 
tempting to  present  them  before  this  Court  in  argu- 
ment in  this  appeal,  motion  will  be  presented  to  strike 
from  the  record,  and  to  disregard  such  matters,  or  so 
many  of  them  as  this  Honorable  Court  may  deem  proper 
to  exclude. 

In  view  of  the  failure  of  the  Appellants  to  present 
in  their  Brief  (a)  a  concise  abstract  or  statement  of  the 
case,  or  (b)  a  specification  of  the  errors  relied  upon,  or 
(c)  a  Brief  of  the  argument  in  proper  form,  all  as  pre- 
scribed by  Rule  24  aforesaid,  it  appears  that  Appellee's 
Brief  should,  in  accordance  with  Sec.  3  of  the  Rule,  pre- 
sent, at  the  outset,  a  statement  of  the  case,  in  which 
view  the  following  is  submitted: 


STATEMENT  OF  THE  CASE. 

This  is  an  appeal  from  decision  and  decree  in  favor 
of  Plaintiff  in  a  suit  brought  in  the  United  States  Dis- 
trict Court,  for  the  District  of  Oregon,  by  Brown-Meyer 
Company,  hereinafter,  in  respect  to  its  relationship  fixed 
in  the  Trial  Court,  designated  Plaintiff,  against  Broad- 
way Towel  Supply  Company,  a  corporation,  and  Amos 
Burg,  in  like  manner  designated  Defendants,  for  the 


infringement  of  U.  S.  Letters  Patent  Xo.  1,115,895, 
granted  to  Brown-^NIeyer  Company,  as  assignee  of 
Charles  F.  Brown,  under  date  of  Xovember  3,  1914, 
upon  application  filed  by  said  Brown,  on  August  13, 
1913,  for  Improvements  in  Towel  Holders.  The  de- 
vice in  suit,  as  indicated  in  the  patent,  is  "one  for  hold- 
ing and  preserving  in  order  an  assemblage  of  clean 
towels  that  are  carried  in  such  a  manner  as  to  keep  them 
clean,  folded  and  smooth  as  they  come  from  the  laun- 
dry, until  such  time  as  they  are  required,  one  by  one, 
for  use."  Provision  is  also  made  for  conveniently  with- 
drawing the  towels,  one  by  one  from  the  pile,  for  facili- 
tating the  manipulation  of  each  while  in  use,  and  for 
securing  them  against  accidental  misplacement  or  in- 
tentional and  unauthorized  removal  after  use. 


ANSWER  ADMITS  VALIDITY  OF  THE 
PATENT. 

To  the  Bill  of  Complaint,  Defendants  made  Answer 
in  usual  form,  admitting  the  validity  of  the  patent.        , 


PRIOR  STATE  OF  THE  ART. 

Answer  sets  up  the  prior  state  of  the  art  to  be  that 
shown  in  Letters  Patent  of  the  L^nited  States  as  fol- 
lows : 

N.  S.  Baldwin  and  E.  S.  Goodwin,  Number  557,754, 
date  Apr.  7.  1896. 


J.  G.  Cooner,  Number  008,076,  date  Dec.  29,  1908. 
J.  Rousso,  Number  42,398,  Des.,  date  Apr.  9,  1912. 
L.  Straub,  Number  1,038,984,  date  Sept.  17,  1912. 
T.  K.  Taylor,  Number  1,052,292,  date  Feb.  4,  1913. 
G.  Reid,  Number  1,067,622,  date  July  15,  1913. 

T.  Heins  and  E.  R.  Galland,  Number  1,078,501, 
date  Nov.  11,  1913. 

At  the  trial  Defendants  introduced  in  evidence  copy 
of  the  File  Wrapper  and  Contents  of  the  patent  in  suit 
(Transcript,  pp.  105-121),  and  copies  (not  placed  in 
printed  Transcript,  see  Transcript,  p.  102)  of  the  pat- 
ents set  up  in  the  answer,  all  of  which  were  considered 
by  the  Patent  Office  in  the  examination  of  the  applica- 
tion. 

At  the  trial,  also,  particular  stress  was  laid  on  the 
Reil  patent,  No.  1,067,622,  Defendants'  Exhibit  7  (not 
paged  in  Transcript ) .  The  differences  between  the 
Reid  device  and  that  in  suit  are  radical  and  obvious  to 
one  skilled  in  the  art  and  acquainted  with  both.  The 
Patent  Office  considered,  along  with  others  set  up  in  the 
answer,  this  patent  in  particular,  and  decided  that  the 
Reid  patent,  as  well  as  the  others,  was  not  an  anticipa- 
tion of  the  patent  in  suit.  To  the  allowance  of  the  pat- 
ent in  suit  over  the  Reid  patent,  attention  of  counsel  for 
Defendants  was  pointedly  directed  by  the  Court  at  the 
trial,  and  in  response  to  the  Court's  reference  thereto, 
Defendants'  counsel  says,  "and  in  that  (action)  the  Pat- 
ent Office,  we  will  say,  was  correct"  (see  Transcript,  pp. 
22-23). 


INFRINGEMENT  ADMITTED. 

Said  Answer  furthermore  admits    (Transcript,  p. 

6 


11)  Defendants'  infringement  of  said  patent  from  the 
date  thereof  to  about  November  30,  1914. 

The  fact  of  such  infringement  is  also  expressly  ad- 
mitted by  counsel  for  Defendants  in  answer  to  question 
put  by  the  Court  (Transcript,  p.  15). 


CHANGE  ALLEGED  TO  AVOID  INFRINGE- 
MENT. 

At  the  time  last  named,  counsel  alleged  on  behalf  of 
Defendants,  that  they  made  a  change  in  their  device  by 
vrhich  he  claims  they  avoided  infringement.  The  lan- 
guage employed  by  Defendants'  counsel  in  referring  to 
the  alleged  change  is  significant  in  that  it  admits  con- 
tinued use  of  the  same  device.  In  reply  to  the  question 
put  by  the  Court,  "You  are  not  using  it,  or  have  you 
changed  it?"  Defendants'  counsel  replies,  "We  have 
changed  it,  your  Honor."      (Transcript,  p.  15.) 

In  respect  to  the  alleged  change  aforesaid,  in  De- 
fendants' device,  admitted  before  such  alleged  change  to 
have  been  an  infringement  of  the  patent  in  suit  (Tran- 
script, p.  15),  and  to  have  been  made  about  Dec.  1, 
1914,  W.  C.  H.  Smith,  Defendants'  v^^itness,  who  says 
(Transcript,  p.  28)  he  is  one  of  the  "partners"  of  the 
Broadway  Towel  Supply  Companj^  as  he  was  in  July, 
1914,  testifies,  that  when  Defendants  were  required,  by 
ordinance  passed  by  the  Council  of  the  City  of  Portland, 
July  29,  1914,  No.  29270  (set  forth  in  Transcript,  p. 
33)  to  use  a  sanitary  device,  "The  one  I  installed  was  the 
one  they  (Plaintiff  had  been  using  before  I  put  ours 
in"  (Transcript,  p.  32). 


CHANGE  ALLEGED  IS  MERE  CHANGE  OF 
USE.     INFRINGING  DEVICE 
UNCHANGED. 

The  change  referred  to,  made  about  Dec.  1,  1914 
(Transcript,  p.  31),  was  no  change  in  the  device  at  all. 
It  consisted,  according  to  Defendants'  witness,  merely 
in  temporarily  disengaging  the  end  of  the  chain  from 
the  lock  and  putting  that  to  the  end  of  the  basket.  ( See 
next  to  last  paragraph,  p.  31,  Transcript.)  The  struct- 
ure continued  to  be  identical  with  that  admitted  in  the 
Answer  to  be  an  infringement.  Defendants  persisted 
in  using  the  same  device  until  restrained  b}'-  injunction. 


COURT  HOLDS  INFRINGING  DEVICE 
UNCHANGED. 

His  Honor,  Judge  Wolverton,  decides  (Transcript, 
p.  45)  :  "The  defendants  are  using  a  device  in  prac- 
tically all  respects,  as  to  construction  and  operation,  the 
same  as  Plaintiff's,  except  that  they  attach  the  lower 
end  of  the  retaining  member  or  chain  to  the  bottom  of  a 
basket  inside,  and  not  to  the  lower  end  of  the  assembling 
members,  as  does  the  Plaintiff's  contrivance,"  and  that 
"Defendants  are  infringing."  In  reference  to  alleged 
change  in  Defendants'  device  (Transcript,  p.  47)  the 
Court  says:  "I  am  impressed  that  the  alleged  new  de- 
vice is  merely  colorable  and  without  potent  variation 
such  as  will  avoid  infringement." 
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INTERLOCUTORY  DECREE.  f 

Upon  the  decision  aforesaid  "Interlocutory  Decree 
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for  injunction  and  accounting"  (Transcript,  pp.  47-50) 
was  entered. 


MOTION  FOR  NEW  TRIAL. 

Thereupon  Defendants  presented  "Petition  for  leave 
to  file  supplemental  answer  and  take  proofs  thereon" 
(Transcript,  pp.  51-56),  accompanied  by  "Proposed 
Supplemental  Answer"  (Transcript,  pp.  57-60). 

In  the  said  petition  (Transcript,  pp.  52-53)  and  in 
the  Proposed  Supplemental  Answea*  (Transcript,  pi 
58 ) ,  reference  was  made  by  way  of  proposed  defense  to 
an  alleged  patent  to  one  Jacques  Rousso,  which  was  al- 
leged to  have  issued  October  19,  1915,  a  date  subsequent 
to  that  of  the  patent  in  suit  and  antecedent  to  the  date  of 
trial  by  several  weeks. 

Reference  was  therein  also  made  to  an  alleged  appli- 
cation by  one  Henry  A.  Ammann,  not  even  alleged  then 
to  have  gone  to  patent,  and  which  for  that  reason,  if  for 
no  other,  would  be  wholly  immaterial. 


PETITION  DENIED. 

The  said  petition  was,  on  April  17,  1916,  by  Judge 
Wolverton  "in  all  respects  overruled  and  denied" 
(Transcript,  p.  61). 


PROCEEDINGS  BEFORE  MASTER. 

Thereupon,  an  accounting  before  a  Special  Master, 
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John  B.  Cleland,  Esq.,  was  had,  and  award  made  by 
him  of  $335.00  with  costs  and  disbursements,  and  a  rec- 
ommendation to  the  Court  to  award  triple  damages 
(Transcript,  p.  67). 

A  stipulated  condensed  statement  of  part  of  the 
testimony  taken  before  the  Master  appears  in  the  Tran- 
script, pp.  68-85,  inclusive. 

It  shows  that  Defendants  ceased  not  even  before  the 
Master  in  their  efforts  to  secure  consideration  of  the 
alleged  Rousso  patent,  which  had  been  previously  de- 
nied consideration  by  the  Court,  pressing  them  even  to 
the  extent  of  demanding  that  the  Master  review  the  de- 
cision of  the  District  Court  (Transcript,  p.  63).  Coun- 
sel for  Plaintiff  objected  to  the  introduction  of  the  al- 
leged patent,  and  the  objection  was  sustained  by  the 
Master  (Transcript,  p.  84). 


EXCEPTIONS  TO  MASTER'S  REPORT. 

Exceptions  to  "Master's  Report"  (Transcript,  pp. 
86-91)  were  filed  on  behalf  of  Defendants,  in  effect  as 
follows : 

I. 

( a )  To  the  amount  of  the  award  made  by  the  Mas- 
ter (Transcript,  p.  86). 

(b)  To  the  award  as  being  unsupported  by  the  evi- 
dence (Transcript,  pp.  86-87). 

(c)  To  the  award  as  being  excessive  (Transcript, 
pp.  88-89). 

(d)  To  the  award  on  the  ground  that  the  Master 
should  have  taken  into  account  the  alleged  Rousso  pat- 
ent (Transcript,  p.  89). 
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II. 

To  the  recommndation  of  the  Master  to  the  Court  to 
award  triple  damages   (Transcript,  pp.  89-90). 

III. 

To  any  award  by  the  Master  of  other  than  nominal 
damages  (Transcript,  p.  90). 


EXCEPTIOXS  I  AND  III  OVERRULED. 
EXCEPTION  II  SUSTAINED. 

The  Court  overruled  Exceptions  I  and  III  and  sus- 
tained Exception  II,  thereby  denying  triple  damages 
(Transcript,  p.  91). 


FINAL   DECREE. 

Final  Decree  was  entered  Jan.  22,  1917  (Transcript, 
p.  92) ,  and  thereupon  this  appeal  was  taken  ( Transcript, 
pp.  92-93). 


ASSIGNMENTS  OF  ERROR,  ARGUMENT. 

In  anticipation  of  the  possibility  that  this  Honorable 
Court  may  determine,  upon  hearing  of  motion,  that 
Appellants  are  entitled  to  be  heard  upon  some  one  or 
more  of  their  Assignments  of  Error  presented,  attempt 
is  hereinafter  made  to  arrive  at  an  understanding  of  their 
apparent  or  possible  meaning  and  to  make  herein  repl\ 
thereto. 
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Proceeding  accordingly,  the  several  Assignments 
will  be  set  down,  seriatim,  each  under  its  respective 
numeral,  with  argument  following. 

I. 

"In  finding  that  the  towel  rack  used  by  defendants 
from  and  after  December  1,  1914,  to  date  of  trial  of  this 
cause  was  not  substantially  different  from  the  device 
claimed  in  the  patent  in  suit,  and  that  defendants'  said 
device  is  an  infringement  of  the  device  claimed  in  the 
patent  in  suit."     (Transcript,  p.  96.) 


This  appears  to  assign  as  error,  first,  the  finding  of 
the  District  Court  that  Appellants'  device  used  after 
Dec.  1,  1914,  was  not  substantially  different  from  that 
defined  in  the  claims  of  the  patent  in  suit. 

Second:    That  their  said  device  infringes. 

Identity  of  Appellants'  device  prior  to  Dec.  1,  1914, 
is  admitted  in  the  Answer  (Transcript,  p.  11),  as  Avell 
as  in  response  to  inquiry  made  by  His  Honor,  Judge 
Wolverton  (Transcript,  p.  15).  Furthermore,  identity 
is,  in  effect,  admitted  after  Dec.  1,  1914  (Transcript, 
p.  29.  next  to  last  paragraph) . 

It  is  the  finding  of  fact  by  the  Court  that  there  was 
no  material  change  made  in  said  device  ( Transcript,  pp. 
45-47),  to  which  Assignment  of  Error  is,  it  is  assumed, 
directed. 

Findings  of  Trial  Court  presumptive- 
ly correct,  and  will  not  be  reversed  if  not 
unreasonable  in  themselves  or  not  clearly 
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in  conflict  with  the  preponderance  of  evi- 
dence. 

See  Warren  vs.  Burt,  58  Fed.  101  (C.  C. 
A.)   and  authorities  noted  thereunder. 

Latta  vs.  Granger,  68  Fed.  69  (C.  C.  A.) . 

II. 

"In  giving  to  the  claims  of  the  patent  in  suit  a 
broader  interpretation  than  warranted  on  the  face  there- 
of, or  permitted  by  the  prior  state  of  the  art."  (Trans- 
cript, p.  96. ) 


No  reference  is  made  to  Transcript.  Appellee  denies 
that  the  District  Court  gave  any  interpretation  to  the 
claims  of  the  patent,  other  than  that  allowed  to  them  by 
the  admission  of  infringement  by  Defendants  below 
(Transcript,  p.  11) . 

The  Court  simply  held  (Transcript,  p.  29)  that  there 
was  no  change  made  by  Defendants  in  the  device  which 
they  admitted  to  be  an  infringement.  Therefore  inter- 
pretation of  the  claims  was  unnecessary. 

III. 

"In  finding  that  the  device  used  by  the  defendants 
from  December  1,  1914,  is  an  infringement  of  the  inven- 
tion claimed  in  the  patent  in  suit,  because  such  finding 
is  contrar}'  to  the  principle  and  spirit  of  the  patented 
invention  in  question,  and  also  contrary  to  the  law  gov- 
erning patents  for  combinations."     (Transcript,  p.  96.) 
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No  error  assigned.  Court  below  simply  holds  that 
an  admitted  infringement  was  continued. 

IV. 

"In  finding  that  the  device  used  by  defendants  from 
December  1,  1914,  although  merely  an  obvious  modifi- 
cation of  the  patented  invention  of  Reid,  of  record, 
which  is  prior  to  the  patent  in  suit,  nevertheless  is  an 
infringement  of  the  patent  in  suit,  for  such  finding  dis- 
regards the  rights  vested  in  the  general  public  prior  to 
the  issuance  of  the  patent  in  suit."     (Transcript,  p.  97.) 


Finding  of  Court  respecting  Reid  patent  sustains 
decision  of  the  patent  office  and  view  of  Appellants' 
counsel  (Transcript,  p.  23),  and  accords  with  admission 
in  the  Answer  of  validity  of  patent  in  suit. 

Finding  of  Court  not  ordinarily  disturbed  on  appeal. 

Vide  supra,  citations  under  Assignment  I. 

V. 

"In  finding  that  in  order  for  the  Court  to  hold  that 
the  device  used  by  defendants  from  December  1,  1914, 
is  not  an  infringement  of  the  device  claimed  in  the  patent 
in  suit,  because  substantially  like  the  prior  Reid  patent 
of  record,  it  must  appear  that  the  said  defendants'  device 
had  added  to  it  a  new  element  or  discovery,  and  without 
such  defendants'  device  is  merly  colorable,  and  without 
such  patentable  variation  as  will  avoid  infringement." 
( Transcript,  p.  97. ) 

Same  objection  as  to  Assignment  IV. 
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Also  assignment  predicated  on  reasons 
\ren  by  Court  for  decision  improper  and 
availinff. 


unavailing. 


Clark  vs.  Deere  and  Mansur  Co.,  80  Fed. 
534  (C.  C.  A.). 


VI. 

"In  finding  that  there  was  substantial  identity  be- 
tween the  device  claimed,  and  secured,  by  the  patent  in 
suit  and  the  device  used  by  defendants  from  December 
1,  1914,  with  respect  (first)  to  the  result  attained,  (sec- 
ond) the  means  of  attaining  that  result,  and  (third) 
the  manner  in  which  the  different  parts  operate  and 
co-operate  to  produce  that  result;  and  in  not  finding 
that  there  was  a  substantial  difference  in  said  two  devices 
in  these  respects."     (Transcript,  p.  97.) 


A  repetition  of  Assignments  V  and  VI  under  dif- 
ferent form.    Same  objections. 

VII. 

"In  the  entry  of  the  interlocutary  decree  in  this  cause, 
because  in  prejudice  of  the  substantial  rights  and  equi- 
ties of  the  defendants  in  the  premises."  (Transcript, 
p.  98.) 

Injunction  not  reviewed  unless  abuse 
manifest. 
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Workingmen's  Amalgamated  Council  vs. 
United  States,  57  Fed.  85  (C.  C.  A.). 

Thompson  vs.  Nelson,  71  Fed.  339. 


VIII. 

"In  denying  the  petition  of  defendants  for  relief  to 
file,  under  equity  rule  34,  a  supplemental  answer  alleg- 
ing material  facts  of  which  they  were  ignorant  at  the 
time  of  their  original  answer,  to-wit:  Setting  forth 
patents  of  the  United  States  granted  for  inventions 
prior  to  that  of  the  patentee  in  suit,  and  bearing  directly 
on  the  invention  claimed  in  the  latter  patent  with  respect 
to  the  validitj^  and  scope  thereof,  and  also  bearing  on 
the  obligation  of  defendants  under  the  patents  of  said 
prior  inventors,  which  obligations  defendants  desired  to 
be  taken  into  account  on  their  accounting  herein." 
(Transcript,  p.  98.) 

Statement  in  italics  is  false. 

Denial  of  new  trial  will  not  be  re- 
viewed. 

Henderson  vs.  Moore,  9  U.  S.  (5  Cranch) 
11. 

"This  Court  does  not  think  that  the  re- 
fusal of  an  inferior  court  to  receive  an  ad- 
ditional plea,  or  to  amend  one  already 
filed,  can  ever  be  assigned  as  error." 

The  Marine  Ins.   Co.  vs.  Hodgson,  10 
U.  S.  (6  Cranch)  206. 
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IX. 

"In  the  entry  of  the  supplemental  interlocutory  de- 
cree because  in  prejudice  of  the  substantial  rights  and 
equities  of  the  defendants  in  the  premises."  (Trans- 
cript, p.  98.) 

Evidently  a  mistake.  Omitted  from  brief.  (Appel- 
lants' Brief,  p.  24.) 


X. 

"In  the  refusal  to  vacate  said  supplemental  decree." 
(Transcript,  p.  98.) 

Evidently  a  mistake.    Omitted  from  brief.     (Appel- 
lants'Brief,  p.  24.) 


XI. 

"In  overruling  the  defendants'  exception  I  to  the 
report  of  the  Master  on  accounting."  (Transcript,  p. 
98.) 


XII. 

"In  overruling  the  defendants'  exception  III  to  the 
report  of  the  Master  on  accounting."  (Transcript,  p. 
98.) 

XIII. 

"In  affirming  the  report  of  the  Master,  awarding 
the  sum  of  $335  against  the  defendants  because  such 
award  is  excessive,  not  supported  by,  and  contrary  to 
the  facts  of  the  case."    (Transcript,  p.  99.) 
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XIV. 

"In  awarding  any  other  than  a  nominal  sum  against 
defendants,  because  the  evidence  does  not  show  what, 
if  any,  actual  damages  the  plaintiff  sustained  by  any 
alleged  infringement."     (Transcript,  p.  99.) 


XV. 

"In  the  entry  of  the  final  decree  in  this  cause  because 
in  prejudice  of  the  substantial  rights  and  equities  of 
the  defendants  in  the  premises."    (Transcript,  p.  99.) 


Assignments  of  Error  XI,  XII,  XIII,  XIV  and 

XV  if,  upon  determination  of  motion  to  dismiss,  they 
be  held  to  be  good  in  form,  appear  to  be  to  the  findings 
of  the  Court  and  to  the  Master's  findings. 


It  is  well  established  that  such  findings 
when  adopted  by  the  Court  are  prima  facie 
correct.     Burden  is  on  objecting  party. 

Metsker  vs.  Bonebrake,  10  U.  S.  66. 

Tighlman  vs.  Proctor,  125  U.  S.  136. 

Crawford  vs.  Neal,  1444  U.  S.  585. 

Furrer  vs.  Ferris,  145  U.  S.  132. 

Note  particularly  Warren  vs.  Keep,  155 
U.  S.  265,  touching  finding  of  damages 
in  patent  cause. 

Brown  Bag  Filling  Mach.  Co.  vs.  Drohen, 
175  Fed.  576  (C.  C.  A.). 
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Brown  vs.  Lanyon  Zinc  Co.,  179  Fed.  309 

(C.  C.  A.).  * 

Luten  vs.  Sharp  et  al,  234  Fed.  880. 


In  submitting  the  foregoing,  counsel  for  Appellee 
asks  leave  of  the  Court  to  file  a  supplemental  brief,  if, 
hearing  being  allowed  by  the  Court,  he  should  deem  it 
advisable  so  to  do. 

Respectfully  submitted, 

JOSEPH  L.  ATKINS, 

Of  Counsel  for  Appellee. 


19 


No.  2971. 


7 


IN  THE 


^initetr  States!  Circuit  Court 
ot  ^ptaU 

FOR  THE 

NINTH  CIRCUIT 


Broadway  Towel  Supply  Company, 

a  corporation,  and 

Amos  Burg, 

Appellants  J 

Brov/n-Meyer  Company^ 

MAY  Cl  IDT/ 

a  corporation, 

F.  D.  Monckton 

Appellee. 

Clerl 

On  Appeal  from  the  District  Coiu't  of  the  United 
States  for  the  District  of  Oregon. 


APPELLEE'S    SUPPLEMENTAL   BRIEF 


Joseph  L.  Atkins^ 

Counsel  for  Appellee. 

T.  J.  Geisler, 

of  Counsel  for  Appellants. 


BOYER    PRINTING    CO.    PORTLAND 


1 

I 


IN  THE 


mnittt  States;  Circuit  Court 
of  ^peafe 

FOR  THE 

NINTH  CIRCUIT 


Broadway  Towel  Supply  Company^ 
a  corporation,  and 
Amos  Burg^ 

Appellants  J 


'   No.  2971. 


vs. 


Brown-Meyer  Company^ 
a  corporation, 


Appellee. 


J 
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States  for  the  District  of  Oregon. 


APPELLEE'S    SUPPLEMENTAL   BRIEF 


GENERAL    COMMENT    ON    IMPORTANCE 
OF  THE  INVENTION. 

Before  proceeding  to  argument  upon  the  merits  it 
is  deemed  to  be  in  order  to  urge  upon  the  attention  of 
this  Honorable  Court,  although  the  point  is  not  raised  by- 
appellants,  that  the  apparent  simplicity  of  the  device  in 


suit  should  not  be  taken  to  indicate  that  it  is  insignificant 
in  importance. 

The  extent  of  the  litigation  respecting  it,  the  persist- 
ency of  appellants  in  clinging  to  the  use  of  it,  and  the 
activity  in  the  art  to  which  it  belongs,  as  set  forth  in 
the  record,  all  afford  evidence  to  the  contraiT. 


ARGUMENT  ON  THE  MERITS. 

A  review  of  the  assignments  of  error,  seriatim,  ap- 
pears in  appellee's  original  brief. 

So  far  as  counsel  is  able  to  surmise  appellants  seek 
to  reverse  the  Court  below  upon  certain  grounds  sub- 
mitted to  be  reversible,  namely,  that  said  Court  erred: 

I. 

In  the  entry  of  the  interlocutoiy  decree. 

II. 

In  denial  of  motion  for  a  new  trial. 

III. 

In  finding  that  the  device  used  by  defendants  after 
December  1,  1014,  infringes  the  patent  in  suit.  " 

IV. 

In  affirming  the  award  of  the  ^Master. 

Consideration  of  the  foregoing  four  heads  is  bestowed 
each  mider  the  head  as  designated  by  the  numeral  above 
appropriated  to  it. 


I. 

Assignment  of  Error  VII  (Transcript,  p.  98)  speci- 
fies error  in  the  entry  of  the  interlocutory  decree.  Ap- 
pellee denies  right  of  appeal  from  the  interlocutory 
decree  because  appeal  is  taken  too  late. 

The  power  of  this  Court  to  entertain  an  appeal  from 
an  interlocutory  order  or  decree,  granting  or  continuing 
an  injunction  appears  to  be  derived  from  Act  of  Con- 
gress of  March  3,  1891,  C.  517,  Sec.  7,  26  Stat.  828. 

Said  section  reads: 

"Provided,  that  the  appeal  must  be 
taken  within  thirty  days  from  the  entry  of 
such  order  or  decree." 

Subsequent  amendatory  Acts  do  not  materially  mod- 
ify said  proviso. 

The  trial  of  this  case  below  was  held  at  the  No- 
vember term  of  the  Court,  on  the  first  day  of  Decem- 
ber, 1915  (Transcript,  p.  47). 

The  date  of  entry  of  the  interlocutory  decree 
(Transcript,  pp.  47-50)  is  not  attached  to  it,  and,  so 
far  as  counsel  has  been  able  to  discover,  is  not  any- 
where made  affirmatively  to  appear.  This  would  ap- 
pear to  be  essential,  but  even  so  a  subsequent  order  de- 
nying defendants  leave  to  file  proposed  supplemental 
answer  dated  April  17,  1916  (Transcript,  pp.  60-61), 
leaves  no  room  for  doubt  as  to  the  fact. 

No  appeal  in  this  case  was  taken  until  March  22, 
1917,  after  final  decree  was  rendered  (Transcript,  pp. 
92-93)  and  nearly  eleven  months  after  the  last  inter- 
locutory order  of  the  Court  was  entered. 


It  is,  therefore,  submitted  that  the  action  of  the 
Court  below  in  making  interlocutory  orders  or  decrees 
of  record  (Transcript,  pp.  47-50  and  60-61)  is  not  sub- 
ject to  review. 

II. 

DENIAL  OF  NEW  TRIAL. 

Refusal  by  inferior  court  to  gi*ant  a 
new  trial  is  not  eiTor. 

Henderson  vs.  Moore,  9  U.  S.   (5  Cranch)   11. 

"This  Court  does  not  think  that  the 
refusal  of  an  inferior  Court  to  receive  an 
additional  plea,  or  to  amend  one  already 
filed,  can  ever  be  assigned  as  error." 

The  Marine  Ins.  Co.  vs.  Hodgson,  10  U.  S.  (6 
Cranch)  206. 

Even  if  denial  of  a  new  trial  by  the  inferior  Court 
were  reviewable,  that  denial  herein,  upon  allegation  of 
newly  discovered  evidence,  was  made  in  the  sound  dis- 
cretion of  the  Court  below,  it  being  clear  that  such 
evidence,  if  evidence  it  were,  was  open  to  discovery  by 
exercise  of  due  diligence  prior  to  the  trial,  and  moreover, 
that  if  admitted  it  would  be  ineffectual. 

The  granting  of  a  motion  for  a  rehear- 
ing after  a  decree  for  an  injunction  and  ac- 
count, upon  the  infringement  of  a  patent, 
"rests  in  the  sound  discretion  of  the  judge 
who  heard  the  cause  or  made  the  decision. 
This  seems  to  be  the  general  practice  in 
the  Circuit  Courts  of  the  United  States." 

Am.  Diamond   Rock  Boring  Co.   vs.   Sheldon, 
et  ai.  1  Fed.  870. 


Applications  for  rehearing  in  patent 
cases  based  on  alleged  newly  discovered 
anticipatory  publication,  should  not  be 
made  the  basis  for  new  proceedings,  unless 
strict  rules  are  satisfied. 

In  re  Gamewell  Fire  Alarm  Tel.  Co.,  73  Fed. 
908  (1  C.  C.  A.). 

Motion  for  a  rehearing  on  newly  dis- 
covered evidence  denied,  in  the  absence  of 
clear  proof  of  anticipation  of  the  patented 
article. 

Kerosene  Lamp  Co.  vs.  Littell,  Fed.  Cas.  7723. 

Upon  a  petition  for  leave  to  reopen  a 
cause,  and  to  file  a  supplemental  answer 
setting  up  a  newly  discovered  defense, 
after  final  hearing  and  decree,  the  evi- 
dence must  be  clearly  sucih  as  would  have 
availed  the  defendants  if  introduced  on 
final  hearing. 

Collins  Co.  vs.  Coes,  8  Fed.  517. 

Upon  an  application  for  rehearing  the 
validity  of  the  patent  being  reargued  in  the 
light  of  some  additional  evidence  as  to  the 
state  of  the  art,  but  no  reason  being  as- 
signed for  failure  to  produce  this  evidence 
at  the  hearing  held,  that  the  evidence  would 
not  be  considered. 

Burdsall  vs.  Curran,  31  Fed.  918. 

A  rehearing  in  a  patent  case  will  not 
be  granted  on  the  ground  of  newly  dis- 
covered evidence  of  priority  of  invention, 
unless  such  evidence,  if  uncontradicted, 
would  prove  priority  beyond  a  reasonable 
doubt. 

Sacks  vs.  Brooks,  85  F.  970. 


A  defeated  defendant  in  a  patent  suit 
cannot  file  a  supplemental  bill  in  the 
nature  of  a  bill  of  review  on  the  ground  of 
newly  discovered  evidence,  consisting  of 
patents  which  could  have  been  found,  by 
proper  search  of  the  Patent  Office,  before 
the  decree  was  entered. 

Bennett  vs.  Schooley,  77  Fed.  352. 

After  an  interlocutory  decree  for  in- 
junction, defendants  cannot  be  allowed  to 
amend  their  answer  and  take  new  proofs 
as  to  anticipations  of  the  patent  sued  on, 
without  proof  of  their  previous  diligence 
in  preparing  their  case.  The  expression 
by  their  solicitor,  in  oral  agreement,  of  his 
belief  on  the  subject  is  insufficient. 

N.  Y.  Filter  Co.  vs.  O.  H.  Jewell  Filter  Co., 
62  Fed.  582. 

Reeves  vs.  Keystone  Bridge  Co.,  Fed.  Cas.  No. 
11,661. 

Before  a  motion  to  reopen  a  cause,  and 
admit  a  newly  discovered  defense,  after 
a  final  hearing,  will  be  granted,  it  must 
be  clear  that  such  defense,  if  it  had  been 
made  at  the  final  hearing,  would  have  been 
effectual. 

Adair  vs.  Thaj^er,  7  Fed.  920. 

A  defendant  applied  for  the  opening 
of  an  interlocutoiy  decree,  sustaining  cer- 
tain patents  and  finding  infringement,  on 
the  ground  of  newly  discovered  patents 
alleged  to  anticipate  or  limit  those  in  suit, 
and  for  a  rehearing  of  the  case  after  the 
introduction  of  such  additional  patents; 
Held,  that  the  application  must  be  denied 
on  three  independent  grounds;  first,  be- 


cause  it  did  not  appear  that  any  search 
prior  to  the  hearing  was  made  on  the  part 
of  the  defendant  for  patents  germane  or 
alHed  to  those  in  suit  according  to  their  pro- 
per and  usual  location,  arrangement  and 
classification  in  the  Patent  Office ;  second- 
ly, because  it  appeared  by  admission  of  the 
solicitors  of  the  defendant  that  they  had 
knowledge  for  more  than  a  week  before 
the  signing  of  the  decree  of  the  existence 
of  the  alleged  newly  discovered  patents 
and  withheld  that  knowledge  from  the 
court  until  several  days  had  elapsed  after 
the  decree  was  signed,  although  both  par- 
ties by  their  solicitors  were  present  before 
the  court  at  the  time  and  had  knowledge 
of  the  formulation  and  settlement  of  the 
terms  of  such  decree ;  and,  thirdly,  because 
from  an  examination  of  the  patents  sought 
to  be  introduced  in  connection  with  the  ex- 
pert and  other  affidavits  and  the  record  of 
the  case,  it  appeared  that  those  patents 
w^ere  immaterial  so  far  as  the  result  em- 
bodied in  the  decree  was  concerned. 

Brill  vs.  North  Jersey  St.  Ry.   Co.,  125  Fed. 
526   (N.  J.). 

A  petition  to  reopen  a  case  after  final 
hearing  for  the  purpose  of  taking  addi- 
tional testimony  to  establish  the  alleged  - 
truth  of  a  contention,  will  not  be  granted 
where  the  evidence  could,  by  exercising 
proper  diligence,  have  been  produced  at 
said  final  hearing. 

Panzl  vs.  Battle  Island  Paper  &  Pulp  Co.  et  al, 
132  Fed.  607   (N.  Y.). 

See  also 

Providence  Rubber  Co.  vs.  Goodyear,  76  U.  S. 
(9  Wall.)  805. 


III. 

Assignments  of  Error,  I  to  VI  inclusive,  are  con- 
ceived to  be  statements  in  different  words  amounting, 
in  effect,  to  the  single  specification  that  the  Court  be- 
low erred:  "In  finding  that  the  device  used  by  de- 
fendants after  December  1,  1914,  infringes  the  patent 
in  suit." 

This  proposition  appellee  denies,  and,  in  support 
of  that  denial,  submits,  with  some  repetition  from  its 
original  brief  in  order  to  make  the  present  statement 
intelligible  in  itself,  the  following. 

The  validity  of  the  patent  in  suit  is  admitted  in 
the  answer,  and  by  appellants'  counsel  at  the  trial 
(Transcript,  p.  23). 

Infringement  between  November  3,  1914,  and  about 
the  beginning  of  December,  1914,  is  admitted  (Tran- 
script, p.  15). 

Infringement  began  in  the  wrongful  appropriation 
of  appellee's  device  '(Transcript,  p.  42),  in  order  to 
deprive  plaintiff  below  of  a  contract  it  had  with  the 
Court  House  of  Multnomah  County  (Transcript,  p.  17) . 

After  issue  of  the  patent  in  suit  in  November,  1914, 
upon  advice  of  counsel,  appellants,  about  December  1, 
1914,  made  what  they  assume  to  call  a  change  in  their 
device.     (Transcript,  pp.  31-32.) 

The  "change"  alleged,  according  to  evidence  for 
the  defense,  "effected  no  change  in  the  device  except 
to  fasten  the  loose  end  of  the  chain  to  the  basket." 

"If  we  took  the  basket  off  that  chain,  we  could  still 
use  it  just  as  we  did  in  the  first  instance,  that  is,  if 
we  put  back  the  link  in  the  lock."    (Transcript,  p.  39.) 
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Counsel  for  appellants  at  the  hearing  on  appeal,  it 
was  understood,  admitted  in  his  closing  argument  that 
the  real  question  involved  in  this  appeal  is  whether  in- 
fringement by  defendants  below  of  the  patent  in  suit 
was  avoided  by  the  change  solely  in  the  manner  of  use 
of  a  device  otherwise  admitted  to  be  an  infringement. 

Appellee  denies  that  there  was  any  change  of  the 
device  after  December  1,  1914,  and  the  decision  of  the 
Court  below  is  to  the  same  effect. 

But  attention  of  the  Court  is  invited  to  a  decision  of 
the  Circuit  Court,  in  D.  Illinois,  holding:  "An  infringe- 
ment is  not  avoided  *  *  *  because  the  infringing 
device,  by  some  colorable  variation  or  expedient,  merely 
impairs  or  narrows  the  function  and  usefulness  of  the 
device  infringed." 

Whitely  vs.  Fadner,  73  Fed.  p.  486. 

ANALYSIS  CLAIM  I  OF  PATENT. 

To  enable  this  Court  to  apprehend  at  a  glance  the 
issue,  analysis  of  a  claim  of  the  patent  in  suit,  selected 
for  example  only,  is  presented. 

Claim  1,  comprises  the  combination  in  a  towel  holder 
of  four  elements,  as  follows: 

1.  "A  supporting  member" — specifically  the  shelf  1 
of  the  drawing. 

2.  "An  assembling  member  adapted  to  secure  towels 
in  assemblage  upon  the  supporting  member" — specifi- 
cally the  member  4  of  the  drawing. 

3.  "A  flexible  retaining  member  cooperative  there- 
with (with  members  1  and  2  aforesaid)  for  the  purpose 
specified" — specifically  the  flexible  member  of  chain  19. 
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4.  "Means  for  securing  both  ends  of  said  retaining 
member  to  the  assembling  member" — specifically  the 
padlock  7. 

Examination  of  each  claim  of  the  patent,  and  par- 
ticularly, for  convenience,  the  said  first  claim,  discloses 
beyond  controversy  that  each  covers  a  definite  struc- 
ture without  any  restriction  as  to  use.  The  device  of 
defendants  below  is  an  exact  reproduction  of  that  struc- 
ture, and  is  precisely  the  same  today  as  it  was  used  prior 
to  December  1,  1914,  or  as  it  was  used  at  any  date 
subsequent  thereto. 

PRIOR  ART. 

The  art  is  of  recent  development,  commencing,  as  it 
appears,  about  1912,  to  meet  the  demand  for  a  clean 
towel  for  each  user  in  public  lavatories  in  place  of  the 
old  roller  towel. 

Each  of  the  patents  of  record,  save  one,  shows  a 
device  embodying  a  rigid  member,  or  rod,  adapted  to 
hold  the  towels  during  their  individual  service,  and  to 
perform  the  additional  function  of  guarding  them 
against  theft.  The  one  function  is  intended  to  benefit 
the  public  (see  Ordinance  of  the  City  of  Portland  be- 
low), the  other  the  public  servant  or  towel  supplyman. 

That  the  rod  device  is  objectionable  is  made  evident 
in  respect  to  this  case  by  the  fact  that  defendants  below 
after  using  it  discarded  it  for  the  device  of  patent  in 
suit.     (Transcript,  p.  40.) 

The  persistent  use  of  plaintiff's  device  upon  the  part 
of  defendants  until  restrained  by  injunction  of  the 
Court  below  is,  it  is  submitted,  sufficient  evidence  in 
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this  case  of  the  superiorabHity  of  the  device  covered  by 
the  patent  in  suit. 

To  quote  the  language  of  the  Court  in  a  similar 
case: 

"The  infringer's  conduct  has  been  such 
as  to  preclude  the  belief  that  they  have  de- 
rived no  advantage  from  the  use  of  the 
plaintiff's  invention." 

'Brennan  vs.  Dowagiac  Mfg.  Co.,  162  Fed.  476. 

THE  REID  PATENT. 

The  sole  exception  to  the  use  of  a  rod,  instead  of 
a  chain,  shown  in  the  art,  is  shown  in  the  U.  S.  patent 
No.  1,067,622  to  Guy  Reid  (Appellants'  Exhibit  7). 

Despite  the  fact  that  the  patent  in  suit,  was  issued 
over  Reid,  despite  the  fact  that  the  validity  of  the  patent 
in  suit  is  admitted,  and  despite  the  admission  of  in- 
fringement, all  as  above  set  forth,  appellants  lay  special 
emphasis  upon  the  Reid  patent,  but  for  what  reason 
does  not  precisely  appear. 

But  because  of  the  stress  laid  upon  it,  it  is  in  order 
to  note  the  clear  radical  differentiation  between  Reid's 
device  and  that  of  the  patent  in  suit.  Reid  merely  sub- 
stituted a  chain  of  limited  extent  for  the  prior  rod  de- 
vice, shown,  for  example,  in  the  design  patent  to  Rousso 
'(Appellants'  Exhibit  5). 

The  one  advantage  of  the  chain  to  Reid  is  that  by 
reason  of  its  flexibility  it  conveniently  admits  of  the 
engagement  of  his  rod  1  with  his  lock  2  and  its  disen- 
gagement therefrom.  A  rod  in  the  place  of  the  chain 
in  Reid  would  be  impracticable.     Nothing  more  of  ad- 
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vantage  is  disclosed  in  the  Reid  patent  or  in  the  single 
claim  thereof,  than  the  one  above  noted,  and  that  only 
by  inference. 

The  patent  in  suit,  on  the  contrary,  discloses  the 
novel  idea  of  and  means  for  uniting  together  both  ends 
of  a  flexible  member  or  chain.  In  other  words,  as  set 
forth  in  the  specification  of  the  patent  in  suit  (Appellee's 
Exhibit  A,  page  2,  lines  93-96),  the  retaining  mem- 
ber (chain  19)  constitutes  "a  continuous  extension 

OF  THE  ASSEMBLING  MEMBER^''    (4). 

Furthermore,  means  are  provided  for  securing  the 
ends  of  the  flexible  member  together — specifically  the 
lock  7.  Reid  shows  none  of  the  features  last  referred, 
and,  even  in  view  of  the  development  of  the  art  afforded 
by  the  patent  in  suit,  cannot  be  made  to  include  them. 

There  is  no  proof  that  the  Reid  device  has  ever  been 
reduced  to  actual  practice. 

The  patent  stands  alone  in  the  record,  unexplained 
b}^  other  evidence  than  what  appears  in  the  patent  it- 
self. 

IV. 

In  the  proceedings  before  the  Master,  voluminous 
testimony  was  taken  and  all  points  herein  attempted  to 
be  raised  were  considered.  The  award  of  the  Master 
was  duly  confirmed  by  the  Court  below. 

It  may  be  here  observed  that  the  compelling  cause 
that  operated  upon  defendants  below  to  appropriate 
the  device  of  the  patent  in  suit  was  Ordinance  No. 
29,270,  passed  by  Council  of  the  Cit}^  of  Portland,  July 
29,  1914  '(Transcript,  p.  33),  by  virtue  of  which  de- 
fendants were  forced  to  find  some  means  of  compliance 
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with  it  that  would  enable  them  to  continue  the  business 
in  Portland.  That  the  use  of  loose  towels  would  have 
been  practically  prohibitive  is  established  by  undisputed 
testimony.     (Transcript,  p.  77.) 

It  is  also  to  be  observed  that  the  efforts  to  prove 
defendants,  profits  in  this  case  in  lieu  of  damages  were 
obstructed  b}?^  the  manifest  evasions  of  the  principal 
witness  for  the  defense,  W.  C.  H.  Smith  (Transcript, 
pp.  80-82,  particularly  82),  coupled  with  absence  of 
any  accounts  (Transcript,  p.  74,  testimony  of  Amos 
Burg,  defendant). 

Enlarging  upon  citations  made  in  its  original  brief 
(pages  18-19)  appellee  offers  the  following  additional 
points  and  authorities: 

Stranger  cannot  set  up  one  patent  as 
excuse  for  infringing  another. 

Cantrill  vs.  Wallick,  117  U.  S.  689. 

Evidence  on  an  accounting  under  a  de- 
cree in  a  suit  for  infringing  a  patent  for 
v/ooden  pavements,  to  show  that  there  were 
other  forms  of  wooden  pavements  open  to 
the  public  which  they  might  have  used  and 
made  the  profits  or  some  portion  of  the 
profits  which  had  been  realized  in  the  case 
of  complainant's  invention  is  incompetent. 

Am.,    Nicholson    Pavement    Co.   vs.   Elizabeth, 
Fed.  Cas.  309. 

"Equally  without  foundation  is  the 
position  taken  by  the  appellants,  that  other 
pavements  approaching  in  resemblance  to 
that  of  Nicholson,  were  o]:)en  to  the  public, 
and  the  specific  difference  between  those 
pavements  and  Nicholson's  was  small,  and 
that,  therefore,  the  Nicholson  patent  was 
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entitled  to  only  a  small  portion  of  the  prof- 
its realized. 

Nicholson's  pavement,  as  before  said, 
was  a  complete  combination  in  itself,  dif- 
fering from  every  other  pavement.  *  *  * 
Thus  combined  and  arranged,  they  (the 
parts)  made  a  new  thing,  like  a  chemical 
compound.  *  *  *  It  was  this  that  the 
appellants  used  and,  bj^  using,  made  their 
profit,  and  prevented  the  appellee  from 
making  it.  It  is  not  thei  case  of  a  profit 
derived  from  the  conMruction  of  an  old 
pavement  together  with  a  superadded 
profit  derived  from  adding  thereto  an  im- 
provement made  by  Nicholson,  hut  of  an 
entire  profit  derived  from  the  construction 
of  his  pavement  as  an  entirety." 

After  a  review  of  numerous  patents 
cited  and  relied  on  by  appellants  to  sustain 
their  above  position  as  denied  by  the  Court, 
the  Court  says  (3d  paragraph,  page  1004, 
L.  C.  P.  Co.'  Ed.)  :  "None  of  these  pave-  ■ 
ments  combine  all  the  elements  of  Nichol- 
son's, much  less  a  combination  of  those 
elements  arranged  and  disposed  according 
to  his  plan.  We  think  they  present  *  *  * 
no  defense  to  this  suit. 

Elizabeth  vs.  Am.  Nicholson  Pavement  Co.,  97 
U.  S.  126;L.E.  24;1000. 

See  also  Hurlbut  vs.  Schillinger,  130  U.  S.  472; 
L.  E.  32;  1017. 

In  Burdett  vs.  Estey,  3  Fed.  566,  the 
Court,  observing  that  defendants  might 
have  used  something  else  to  nearly  or  quite 
the  same  profit,  says:  "they  preferred  to 
take  the  orator's  invention.  Having  done 
that  they  are  liable  to  account  to  him  for 
what  they  gained  by  that  taking,  without 
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reference  to  what  they  might  have  gained 
if  the}^  had  taken  something  else." 

Elizabeth  vs.  Pavement  Co.,  97  U.  S.  126,  supra, 
cited. 

Respondents  contending  that  com- 
plainants were  not  entitled  to  recover  the 
entire  profits  because  subject  matter  in 
suit  infringes  another  patent  and  that  the 
burden  is  on  complainants  to  separate  the 
profits,  the  court  says : 

"Aside  from  the  question  as  to  whether 
respondents'  pickers  infringe  the  Mayo 
patent  as  well  as  that  of  complainants, 
there  is  another  objection  to  this  contention 
of  the  respondents  that  they  are  to  be  for 
that  reason  relieved  from  a  portion  of  the 
damages  claimed  by  the  complainants,  and 
that  is  that  it  has  been  the  uniform  practice 
of  the  courts  to  refuse  to  determine  such 
collateral  questions  in  suits  where  the 
validity  and  scope  of  a  third  party's  patent 
are  not  directly  put  in  issue,  and  this  finds 
direct  support  in  the  decision  of  the  Su- 
preme Court  in  McCreary  vs.  Pennsyl- 
vania Canal  Co.,  141  U.  S.  459." 

Brinton  vs.  Paxton,  134  Fed.  78  '(C.  C.  A.  3rd 

Cir.). 


STATEMENT. 

The  above  entitled  cause  having  come  on  for  hear- 
ing before  this  Honorable  Court,  and  briefs  having  been 
filed  on  behalf  of  the  respective  parties,  motion  was  pre- 
sented on  behalf  of  appellee  to  dismiss  for  want  of  com- 
pliance with  certain  i*ules  of  this  Court.     The  motion 
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assigned  for  reasons  to  dismiss,  first,  that  the  Assign- 
ment of  Errors  filed  on  behalf  of  appellants  does  not, 
as  Rule  11  requires,  "set  out  separately  and  particularly 
each  error  asserted  and  intended  to  he  urged;"  second, 
that  the  brief  filed  on  behalf  of  appellants  does  not  com- 
ply with  Rule  24  insofar  as  the  rule  (section  2)  requires 
that  it  "shall  contain  in  the  order  here  stated — 

(a)  A  concise  abstract  or  statement  of  the  case; 
presenting  succinctly  the  questions  involved,  in  the  man- 
ner in  vi^hich  they  are  raised. 

(b)  A  specification  of  the  errors  relied  upon  *  * 
and  state,  as  particularly  as  may  be,  in  what  the  decree 
is  alleged  to  be  erroneous.  *  *  *  When  the  error  al- 
leged is  to  a  ruling  upon  the  report  of  a  master,  the 
specification  shall  state  the  exception  to  the  report  and 
the  action  of  the  Court  upon  it. 

(c)  A  brief  of  the  argument,  exhibiting  a  clear 
statement  of  the  points  of  law  or  fact  to  be  discussed, 
with  a  reference  to  the  pages  of  the  record  and  the 
authorities  relied  upon  in  support  of  each  point." 

The  motion  was  also  made  to  strike  or  exclude  from 
the  record  certain  matter  designated  therein,  as  in*elevant 
to  any  issue  before  this  Honorable  Court. 

The  Court  upon  the  hearing  of  said  motion  did  not 
rule  upon  the  motion,  but  announced,  as  counsel  for 
appellee  understood,  that  it  is  not  the  practice  here  to 
dismiss  for  failure  to  comply  with  the  rules;  and  pro- 
ceeded to  hear  the  case,  granting  to  appellee,  neverthe- 
less, permission  to  file  a  supplemental  brief. 
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ARGUMENT  IN  SUPPORT  OF  MOTION 
TO  DISMISS. 

Inasmuch  as  counsel  for  appellee  has  been  unable  to 
find,  and  counsel  for  appellants  failed  to  produce  a 
prior  decision  of  this  Court  outlining  the  practice  in 
this  Circuit  respecting  the  necessity  of  observance  of 
the  rules,  counsel,  in  view  of  the  action  at  the  hearing, 
respectfully  requests  this  Honorable  Court  to  rule  upon 
the  motion  presented,  or  to  make  citation  to  ruling  in 
a  former  case,  if  one  there  be  to  cover  the  several  points 
embodied  in  said  motion. 

In  that  connection,  counsel,  craving  the  indulgence 
of  the  Court  touching  his  admitted  ignorance  of  any 
details  of  practice  under  the  rules  in  this  Circuit  that 
are  in  point  and  that  differ  from  the  practice  which  ob- 
tains in  coordinate  jurisdictions — an  ignorance  upon 
which  he  has  in  vain  sought  enlightenment — begs  to  sub- 
mit the  following  citations  to  precedents  in  other  cir- 
,cuits  in  support  of  his  motion  to  dismiss.  Otherwise  his 
action  in  making  the  motion  to  dismiss  might  invite  dis- 
approbation. 

Justification  for  bringing  the  motion  to  dismiss  was, 
in  the  absence  of  better  knowledge,  found  in  the  follow- 
ing citations : 

"The  practice  shall  be  the  same  as  in 
the  Supreme  Court  of  the  United  States, 
as  far  as  the  same  is  applicable." 

Rule  8,  9  C.  C.  A. 

Rule  21,  U.  S.  S.  C.  and  Rule  24,  9  C.  C.  A. 
are  substantially  identical. 

Rule  35,  U.  S.  S.  C.  and 
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Rule  11,  9  C.  C.  A.  are  likewise  substantially 
identical. 

Strict  obedience  to  all  rules  ( specifical- 
ly Rule  21),  insisted  upon. 

School  District  No.  56  vs.  St.  Joseph  Co.,  101 
U.  S.  472  '(11  Otto). 

Too  general  assignment  of  errors  in- 
sufficient. 

Van  Stone  vs.  Stillwell  &  Bierce  Mfg.  Co.,  142 
U.  S.  128. 

"Appeals  are  subject  to  the  same  rules, 
regulations,  and  restrictions  as  are  or  may 
be  prescribed  in  law  in  cases  of  writs  of 
error." 

Farrar  vs.  Churdhill,  135  U.  S.  609. 

Court  will  not  notice  alleged  error  in 
admission  or  exclusion  of  evidence  not  set 
out  substantially  as  required  by  Rules  11 
and  24. 

Haldanevs.  U.  S.,  69  Fed.  819  (8  C.  C.  A.). 

Violation  of  rule  requiring  assignment 
of  errors  condemned  by  Mr.  Justice 
Miller. 

Phillips  vs.  Seymour,  91  U.  S.  646. 

Dismissal  for  want  of  compliance  with 
rule  as  set  out  in  motion  herein. 

Benites  vs.  Hampton,  123  U.  S.  519. 

Portland  Co.  vs.  U.  S.,  15  Wall.  1-3. 

Assignment  cannot  be  good  under 
Rule  11  if  it  is  necessary  to  look  beyond 
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its  terms  for  a  specific  statement  of  the 
question  sought  to  be  presented. 

Grape  Creek  Coal   Co.   vs.   Farmers'   Loan  & 
Trust  Co.,  63  Fed.  891  (7  C.  C.  A.). 

McFarlane  vs.  Golling,  76  Fed.  23  (7  C.  C.  A.) . 

Rule  11,  requiring  assignment  of 
errors  to  set  out  "separately  and  particu- 
larly each  error  asserted,"  sustained. 

Deering  Harvester  Co.  vs.  Kelly,  103  Fed.  261 
(6  C.  C.  A.). 

Chandler  vs.  Pomeroy,  96  Fed.  156  (3  C.  C.  A.) . 

Assignments  that  the  judgment  is  con- 
trary to  law,  contrary  to  the  evidence,  con- 
trary to  the  preponderance  of  the  evi- 
dence, cannot  be  reviewed. 

Smith  vs.  Hopkins,  120  Fed.  923  (7  C.  C.  A.). 

See  also  U.  S.  vs.  Lee  Yen  Tai,  113  Fed.  465 
'(2  C.  C.  A.). 

Brief  should,  under  Rule  24,  conform 
substantially  to  the  particular  assignment 
of  error  on  which  it  is  based.    Enforced. 

Vider  vs.  O'Brien,  62  Fed.  326  (7  C.  C.  A.). 

"Errors  not  specified  according  to  this 
rule  will  be  disregarded." 

Rule  24,  Sec.  4. 

Rule  will  be  enforced. 

City  of  Lincoln  vs.  Sun  Vapor  Street  Light  Co., 
59  Fed.  756  (8  C.  C.  A.). 

Vider  vs.  O'Brien,  62  Fed.  326  (7  C.  C.  A.). 
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Specifications  of  error  aimed  at  the 
opinion  of  the  Court,  and  not  at  the  decree 
rendered  are  bad. 

Caverly  vs.  Deere,  66  Fed.  305  (  C.  C.  A.). 
Russell  vs.  Kern,  69  Fed.  94  (C.  C.  A.). 
Davis  vs.  Packard,  6  Peters  41. 

In  the  following  case  decided  by  the  Circuit  Court 
of  Appeals  for  the  7th  Circuit,  upon  an  assignment  of 
error  reading: 

"The  Circuit  Court  erred  in  holding  that  respond- 
ents have  not  infringed  upon  the  patent  in  suit,  and  it 
erred  in  declining  to  grant  a  provisional  injunction," 
etc.,  the  Court  says: 

"The  one  thing  done  by  the  Court  was 
to  dismiss  the  bill,  and  on  that  action  the 
assignment  should  have  been  predicated." 

Clark  vs.  Deere  &  Mansur  Co.,  80  Fed.  534. 

MOTION  TO  STRIKE. 

Motion  to  strike  out  certain  matter  from  the  record 
relating  to  motion  made  by  plaintiffs  below  for  a  new 
trial,  is  believed  to  be  amply  supported  by  the  following 
authority : 

If  no  other  documents  than  such  as 
were  before  the  inferior  court  upon  the 
application  for  a  new  trial,  court  cannot 
look  into  them  on  writ  of  error. 
Kerr  vs.  Clampitt,  95  U.  S.  (5  Otto)  188. 

Respectfully  submitted, 

JOSEPH  L.  ATKINS, 

Counsel  for  Appellee. 
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ON  THE  MOTIONS. 

Surely  the  questions  to  be  reviewed  are  very  plain. 
Appellee,  in  interjecting  non-essential  technicalities,  and 
insisting  that  this  court  primarily  deal  with  such,  merely 
imposes  useless  labor. 


Appellee's  counsel  was  consulted  in  the  preparation 
of  the  record,  knew  fully  every  point  and  step,  and 
stipulated  all  over  his  own  signature.  Even  stipulated 
as  necessary  the  veiy  papers  he  would  now  strike  out  of 
the  record.  See  appellee's  typewritten  motion  to  dismiss, 
page  3,  and  compare  stipulation  of  parties  on  page  100 
of  Transcript. 

In  regard  to  appellee  seeking  enlightenment  on  the 
details  of  practice  of  this  circuit,  appellants  submit : 

All  rules  of  law  and  practice  were,  and  are,  intended 
to  promote  the  administration  of  substantial  justice; 
never  to  thwart  such  result. 

Counsel  for  appellee  has  answered  his  own  question 
when  he  states  in  his  Supplemental  Brief,  page  17,  that 
the  rules  of  this  circuit  provide  (rule  8)  that  "the  practice 
shall  be  the  same  as  in  the  Supreme  Court  of  the  United 
States  as  far  as  the  same  is  applicable." 

The  spirit  of  promoting  substantial  justice  pervades 
the  whole  equity  fabric  of  our  federal  courts. 

The  Equity  Rules  established  by  the  Supreme  Court 
provide  (rule  19)  "The  court,  at  eveiy  stage  of  the 
proceeding,  must  disregard  any  error  or  defect  in  the 
proceeding  which  does  not  affect  the  substantial  rights 
of  the  parties." 

To  the  same  end  the  Rules  of  Practice  of  the  Su- 
preme Court  (rule  35)  as  well  as  all  circuit  courts  of 
appeals,  have  a  provision  like  the  last  clauses  of  rule  11 
and  rule  24 :4  of  this  circuit,  to  the  effect  that  "the  court, 
at  its  own  option,  may  notice  a  plain  error  not  assigned." 

In  speaking  of  this  provision  in  the  case  of  Mast  & 
Co.  V.  Superior  Drill  Co.,  154  Fed.  45,  the  C.  C.  A. 
6th  Cir.  said  (p.  51)  :  "The  underlying  purpose  of  this 
reservation  *  *  *  is  to  prevent  the  miscarriage  of 
justice  from  oversight." 


Furthermore,  appellee's  complaint  about  the  assign- 
ments of  errors  is  mere  quibbling. 

The  object  of  "assignment  of  errors  is  to  enable  the 
court  and  opposing  counsel  to  see  on  what  points  the 
appellants  intend  to  ask  reversal  of  judgment,  and  limit 
the  discussion  to  those  points."  Phillips  v.  Seymour, 
91  U.  S.  64>6,  648. 

It  is  submitted  that  the  assignments  in  this  case, 
taken  as  a  whole,  have  well  fulfilled  their  office. 

Take  for  example  Assignment  I  (Trans.  96).  This 
squarely  and  according  to  rule,  raises  the  question  of 
infringement. 

In  Wessell  v.  United  Mattress  Mach.  Co.,  139  Fed. 
11,  16  (C.  C.  A.  6th  Cir.),  the  assignment  of  error 
was: 

"The  court  erred  in  not  dismissing  the  bill  of  com- 
plaint." It  was  said  to  be  too  general.  The  C.  C.  A. 
said  "If  this  be  so,  we  think  the  error  is  plain,  and  that 
we  may,  in  the  exercise  of  our  discretion,  and  ought  to, 
notice  it.  This  defense  was  distinctly  raised  by  the 
answer,  the  issue  is  vital  to  the  merits  of  the  controversy, 
and  the  ease  cannot  be  rightly  decided  without  averting 
to  it." 

In  a  later  case,  Lord  Baltimore  Press  v.  Labombarde, 
197  Fed.  739,  the  C.  €.  A.  4th  Cir.  reviewed  similar 
questions  as  here  presented  by  appellee. 

The  errors  assigned  were : 

"1.  The  decree  that  defendant  had  infringed  the 
patent;  2.    The  holding  the  patent  to  be  valid." 

Appellee  moved  to  dismiss  appeal  because  assign- 
ments did  not  conform  to  rule  11  of  that  circuit,  pre- 
sumably the  same  as  like  rule  of  this  circuit. 


The  court — ^after  referring  to  necessity  for  obsei-ving 
such  rule,  and  that  it  had  no  intension  of  relaxing  in  its 
enforcement — said : 

"We  must,  however,  draw  a  distinction  hettveen  or- 
dinarii  and  patent  cases  where  the  assignments  are  (a) 
the  upholding  or  invalidating  the  infringement,  and  (b) 
the  ascertainment  of  either  infringement  or  non-infrhige- 
ment.  In  such  cases,  we  cannot  say  that  the  assignment 
does  not  clearly  and  fully  meet  the  requirement  of  the 
rule,  when  it  alleges  that  the  court  below  erred  in  hold- 
ing the  patent  valid  or  invalid,  or  that  infringement 
existed  or  did  not  exist.  It  is  true  such  assignments  re- 
quire full  and  complete  study  of  the  whole  record;  but, 
in  a  patent  case,  where  these  defenses  are  relied  on,  such 
complete  examinations  of  the  record  becomes  a  necessity. 

*     *     *     Therefore,  in  this  case  we  must  hold  that  the 
two  first  assignments  are  properly  made." 

And  assignments  XI  and  XII  (Trans.  98)  present 
duly  and  fully,  by  themselves,  the  eri-ors  complained  of 
in  the  proceedings  in  the  court  below  after  the  inter- 
locutory decree.  The  errors  charged  are  in  awarding 
the  plaintiff  more  than  nominal  damage,  if  any,  on  the 
evidence  presented. 

These  assignments  read: 

XI. 

In  overruling  the  defendants'  exception  I  to  the  re- 
port of  the  INI  aster  on  accounting.  The  exception  re- 
ferred to  fully  states  the  reason  therefor.    Trans.  86. 

XII. 

In  overruling  the  defendants'  exception  III  to  the 
report  of  the  Master  on  accounting.     Trans.  90. 
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Like  exceptions  have  been  approved  by  the  C.  C.  A. 
8th  Cir.  in  McSherry  Mfg.  Co.  v.  Dowagiac  Mfg.  Co., 
163  Fed.  34,  35,  holding: 

"The  Master  had  found  in  favor  of  the  appellee  the 
profits  which  it  would  have  made  *  *  *  To  this 
finding  the  appellant  company  excepted.  This  excep- 
tion imposed  on  the  lower  court,  and  the  assignment  of 
that  court's  ruling  against  the  exception  imposed  upon 
this  court,  the  duty  of  considering  the  evidence  carefully 
to  see  if  there  was  any  legal  evidence  to  support  this 
finding." 

ON  THE  MERITS. 

The  repeated  assertions  of  appellee  that  appellants 
admitted  the  validity  of  the  patent  in  suit  have  impressed 
appellants  that  appellee  is  evidently  nervous  on  this 
question. 

The  fact  is,  appellants  did  not  admit,  but  denied  that 
Brown  had  invented  anything.    Answer  I,  Trans.  7. 

The  further  fact  is,  appellants  really  were  not  inter- 
ested, because  the  alleged  improvement  over  the  prior 
art,  purported  to  be  covered  by  the  patent  in  suit,  is 
trivial.  Even  the  customers  of  appellee  laundry  were 
not  interested.  "The  customers  are  interested  simply  in 
the  delivery  of  clean  individual  towels  and  the  price." 
Meyer's  Test.,  Trans.  77. 

The  remarks  of  the  C.  C.  A.  in  Wessel  v.  United 
Mattress  Mach.  Co.,  139  Fed.  11,  16,  apply: 

"It  is  not  necessary  to  determine  whether  these  claims 
in  the  patent  in  suit  are  valid  or  not;  that  without  the 
limitation  by  the  specification,  they  are  too  broad;  that 
they  may  be  thus  limited  and  construed  to  intend  the 
specific  devices  described,  and  when  so  limited  they  are 
not  infringed  by  the  appellants." 


It  is  further  to  be  said  that  appellants  acted  upon  the 
facts  disclosed  by  the  File  Wrapper  of  the  patent  in 
suit.  Appendix  to  Trans.,  p.  105;  see  particularly  pp. 
109,  110.  As  there  stated:  "Claim  1  of  the  patent  (orig- 
inally claim  3,  see  Trans.  120,  121)  calls  for  a  combina- 
tion in  which  both  ends  of  the  chain  are  secured  to  the 
assembling  member  or  member  4.  Reid  shows  no  such 
construction.  The  inclusion  of  the  wall  by  construction 
cannot  be  made  in  respect  to  claim  3,  because  applicant's 
assembling  member  4  oorresponds  in  function  to  Reid's 
number  1  and  la.  There  is  distinct  utility  in  the  subject 
matter  of  claim  1  (3)  in  that  it  rendej's  the  entire  length 
of  the  looped  chain  available  to  the  user  of  a  towel,  while 
the  readh  of  the  Reid's  chain  is  much  restricted." 
(Trans.  110.)  See  also  comparative  illustrations,  ap- 
pellants' Brief,  p.  6. 

Note:  The  looped  chain  is  the  differentiation, 
and  the  rendering  of  the  entire  length  of  the  looped  chain 
available  is  the  function. 

Appellee  now,  in  its  Supplemental  Brief,  p.  10,  con- 
tends : 

"Examination  of  each  claim  of  the  patent,  and  par- 
ticularly, for  convenience,  the  first  claim  (the  one  just 
referred  to)  discloses  beyond  controversy  that  each 
covers  a  definite  structure  without  any  restriction  as  to 
use/' 

This  assertion,  that  claim  1  covers  merely  a  definite 
structure,  without  any  restrictions  as  to  use,  is  contra- 
dicted by  the  claim  itself,  which  includes  the  functional 
limitation  for  the  purpose  specified."   Trans.  106. 

When  appellants  dropped  the  lower  end  of  their 
towel  stringing  chain  from  the  lower  end  of  the  towel 
assembling  post  to  the  bottom  of  the  basket,  they  put 
their  device  into  the  very  condition  of  the  prior  Reid 
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device  which  is   said  to   lack — the   great  desideratum 
Brown  discovered. 

After  said  change  of  appellants'  device,  both  ends  of 
the  chain  were  no  longer  secured  to  the  towel-assembling 
member  or  post,  and  without  such  arrangement  the 
functional  result,  alone  due  thereto  was  not  obtained. 

That  is  what  the  patentee  impressed  upon  the  Ex- 
aminer of  the  Patent  Office,  and  it  was  such  differentia- 
tion which  alone  induced  the  Examiner  to  allow  the  ap- 
plication for  patent. 

It  is  apparent  from  the  File  Wrapper  that  there 
was  a  fair  issue  raised  in  the  Patent  Office,  "requiring 
the  applicant  to  jdeld  directly  a  portion  of  what  he 
claimed." 

Reece  Button-Hole  Mach.  Co.  v.  Globe  Co.,  61  Fed. 
958,  969,  C.  C.  A.  1st  Cir. 

"The  position  of  the  Patent  Office  was  thereby  dis- 
cussed, and  was  fully  understood  by  the  applicant.  It 
cannot  be  questioned  that  the  issues  made  by  it  were  sub- 
stantial, and  not  incidental,  while  the  invention  is  of  a 
narrow  and  doubtful  character,  and  necessarily  to  be 
carefully  limited;  so  that  the  patentee  must  be  held  to 
the  results  of  the  proceedings  on  his  application,  and 
be  restricted  thereby." 

Millard  v.  Chase,  108  Fed.  399,  402,  C.  C.  A. 

1st  Cir. 

Said  definite  structure,  and  for  said  functional  pur- 
pose, cannot  be  eliminated  from  the  claims  without  elim- 
inating also  the  only  feature  possibly  patentable,  and 
rendering  the  ^yhole  patent  void. 

The  question  as  to  whether  the  Brown  towel  rack 
really  embodies  such  improvement  as  may  be  legally 
termed  a  patentable  invention,  appellants  submit  to  this 


court  without  further  argument.  Even  though  appellee 
has  not  pressed  that  question,  appellee  cannot  forbid  this 
court  from  examining  into  the  same. 

Millard  v.  Chase,  108  Fed.  398,  401. 

As  said  by  this  court  in  U.  S.  Consol  S.  Raisin  Co. 
V.  Selma  Fruit  Co.,  195  Fed.  264,  268: 

"Inasmueh  as  these  matters  concern  the  public  at 
large  the  court  will  not  allow  parties  to  frame  their  issues 
in  such  a  way  as  to  take  from  it  the  scrutiny  of  all  the 
questions  whi(?h  may  be  involved." 

The  prior  Reid  device  seems  to  present  the  only  real 
substance  in  these  towel  racks.  This  device  substituted 
the  flexible  chain  for  the  stiff  rod  formerly  used,  also 
provided  practical  means  for  connecting  and  disengag- 
ing the  chain,  as  in  substance  admitted  in  the  last  para- 
graph, page  11  of  appellee's  supplemental  brief. 

The  real  question  is^  shall  the  injustice  imposed 
by  the  decree  of  the  lower  court  upon  appellants  be  per- 
mitted to  stand.  Shall  they  be  prohibited  from  using, 
and  punished  for  having  used,  simple,  everyday  devices, 
merely  because  the  appellee  has  ingenuously  obtained  an 
unintended  and  unlawful  construction  of  the  patent  in 
suit? 

Appellee  tries  to  impugn  the  actions  of  appellants 
in  their  use  of  their  device  after  its  change  to  avoid  in- 
fringement, by  referring  in  its  brief,  page  8,  to  the  fact 
that  appellants'  witnesses  admitted  on  the  stand  that 
their  device  might  be  arranged  so  as  to  be  like  the  Brown 
device. 

But  the  fact  remains  that  the  good  faith  of  ap- 
pellants was  never  questioned. 

Meyers,  of  appellee  laundry,  testified.  Trans.  19: 
After  December  1,  1914,  "the  lower  end  of  the  chain 
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was  removed  from  the  shackle  of  the  lock,  the  lock  was 
merely  used  thenceforth  to  keep  the  post  in  place — ^(note, 
just  as  in  the  Reid  device)  and  the  lower  end  of  the 
chain  instead  of  bein^  in  anyway  connected  with  the 
shackle  of  the  lock,  or  the  bottom  end  of  the  post,  was 
fastened  to  a  ring  in  the  basket." 

And  this  state  of  appellants  use  of  their  towel  rack 
continued  ever  afterwards,  as  stipulated  by  appellee  in 
court  (last  paragraph,  Trans.  30),  and  again  before  the 
Master,  Trans,  (middle  of  page  82). 

There  was  nothing  unfair  about  appellants'  actions 
in  any  respect.  The  getting  of  a  customer  from  appellee 
was  merely  due  to  fair  competition.     Trans.  78. 

In  short,  appellants  neither  intended,  nor  used  their 
device,  when  rearranged,  to  accomplish  the  same  fvMction 
as  that  claimed  for  the  device  described  in  the  patent 
in  suit.  Such  functional  result  appellees  still  monop- 
olized without  interference  by  appellants. 

And  the  brief  use  of  appellants'  towel  racks  in  their 
original  form  is  too  trifling,  it  is  submitted,  to  impose 
more  than  nominal  damages.  For  such,  appellants  of- 
fered a  fair  settlement  to  appellee,  before  this  suit  was 
brought,  in  order  to  avoid  litigation.  See  Answer, 
Trans.  11.  And  see  testimony  of  Burg,  appellant. 
Trans.  33-.34<,  and  note  the  unreasonable  demand  of 
appellee.  Trans.  30.  Appellant  laundry  made  only 
$7.50  on  their  entire  towel  business  during  that  period, 
but  offered  $25.00  to  satisfy  appellee  and  avoid  litiga- 
tion. But  appellee  magnanimously  demanded  $500.00. 
Trans.  30. 

This  whole  controversy  is  due  to  appellee  attempting 
to  make  a  wrongful  use  of  its  alleged  patent.  It  used 
the  patent  law,  intended  primarily  "to  promote  the 
progress  of  science  and  the  useful  arts"   (Motion  Pic- 


ture  Co.  V.  Universal  Film  Co.,  U.  S.  Supreme  Ct.  238 
O.  G.  311,  313)  for  unlawful  purpose.  Appellee  seeks 
to  convict  an  innocent  user,  by  bringing  him  into  the 
letter  of  a  patent,  though  contrary  to  its  true  intent. 

This  conduct  recalls  the  remarks  of  the  Supreme 
Court  in  Atlantic  Works  v.  Brady,  107  U.  S.  192,  200. 
The  appellee  by  its  conduct  brings  itself  "in  a  class  of 
speculative  schemers  who  make  it  their  business  to  watch 
the  advancing  wave  of  improvement  and  gather  its  foam 
in  the  form  of  patented  monopolies,  which  enables  them 
to  lay  a  heavy  tax  upon  the  industry  of  the  country, 
(in  the  case  at  bar,  taking  all  profits  from  appellants' 
business  of  laundrying  and  supplying  individual  towels) 
without  contributing  to  the  real  advancement  of  the  art." 

Appellants'  counsel  apologizes  for  seeming  proxility 
on  so  simple  an  issue  as  here  presented.  But  if  he  trans- 
gressed, he  did  so  in  his  endeavor  to  lighten  and  facilitate 
the  work  of  the  court,  and  to  save  his  clients  from  in- 
justice. 

Respectfully  submitted, 

T.  J.  GEISLER, 

Of  Counsel  for  Appellants. 
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BKOADWAY  TOWEL  SUPPLY  COMPANY, 

a  corporation, 

and  AMOS  BUKG, 
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petition  for  3^ef)earing 

To  the  Honorcible,  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit: 

Tlie  appellee  petitions  the  Court  to  grant  a  re- 
hearing in  the  above  entitled  cause,  and  respectfully 
represents  that  the  Court  in  its  oijinion  and  decision 
erred  upon  the  following  j)oints,  to  wit : 

I.  In  holding  that  infringement  committed  by 
appellants  extended  only  from  NoA^ember  3  to  De- 
cember 1, 1914. 

II.  In  holding  that  appellants  made  any  mate- 
rial change  in  their  device  between  November  3, 
1914,  and  February  28,  191G. 


III.  In  denying  appellee  the  benefit  of  the  doc- 
trine of  equivalents. 

IV.  In  holding  that  the  combination  described 
in  the  Reid  patent  of  record  contains  all  the  ele- 
ments of  the  appellee's  combination,  with  the  single 
exception  that  in  the  Reid  deface  the  lower  end  of 
the  chain  is  brought  back  and  fastened  by  a  staple 
to  the  wall  beneath  the  standard. 

V.  In  holding  that  all  Brown  added  to  Reid's 
device  was  to  detach  from  the  Avail  the  lower  end  of 
the  chain  and  bring  it  higher  and  attach  it  to  the 
lower  end  of  the  standard  by  means  of  a  padlock. 

YI.  In  assigning  to  the  Brown  patent  sued  upon 
a  narrower  scope  than  that  to  which  its  claims  en- 
title it,  and  holding  that  appellee  depends  on  a 
single  limited  feature. 

YII.  In  holding  that  BroAvn  in  his  application 
made  claims  broader  than  those  of  his  patent  and 
that  the  Patent  Office  rejected  them. 

Till.  In  holding  that  appellants'  device  lacks 
the  element  which  is  the  distinguishing  feature  of 
BroAvn's  invention. 

IX.  In  holding,  if  it  does  so  hold,  that  the  prin- 
ciples announced  in  DoAvagiac  Mfg.  Co.  a^  Minnesota 
PloAv  Co.,  235  U.  S.  641,  are  applicable  to  an  ac- 
counting in  this  case. 
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I. 

This  petition  might  stand  solely  npon  the  ground 
that  the  holding  that  appellants'  device  was  changed 
after  December  1, 1914,  contradicts  the  record  in  the 
case. 

Amos  Burg,  one  of  the  appellants  and  president 
also  of  the  corporation  appellant,  says  (Eecord, 
lower  half  of  page  39)  : 

"I  made  no  change  in  the  device  except  to 
fasten  the  loose  end  of  the  cliain  to  the  basket. 
We  discontinued  making  the  fasten- 
ing to  the  lock,  and  we  used  the  same  device  in 
every  other  respect  as  we  had  used  it  before. 

"If  we  took  the  basket  off  that  chain  we 
could  still  use  it  Just  as  we  did  in  the  first  in- 
stance, that  is,  if  we  put  back  the  link  in  the 
lock." 

W.  C.  H.  Smith  (Eecord,  jjage  29)  testifies: 

"After  issue  of  patent  in  suit  I  made  this 
change  of  disconnecting  the  lower  end  of  the 
chain  from  the  bottom  of  that  post  and  drop- 
ping it  into  a  basket,  fastening  it  to  a  basket." 

The  main  fact  urged  in  support  of  this  petition 
is  further  established  by  every  witness,  admitted  by 
opposing  counsel,  and  found  by  the  Court  below. 


II. 

The  only  change  alleged  was  not  in  the  device 
itself,  but  in  the  manner  of  using  it,  which  was  as  set 
forth  in  the  answer  of  Amos  Burg,  supra. 

The  use  as  practiced  by  appellants  before  Decem- 
ber 1, 1914,  and  as  i)racticed  by  them  after  that  date 
was  of  the  same  device,  for  the  same  purpose,  and  to 
the  same  end. 

Such  variation  of  use  does  not  come  under  the 
doctrine  of  equivalents,  and  scarcely  rises  to  the 
dignity  of  a  "double  use."  It  is  rather  a  diminished 
use  with  diminished  utility. 

To  make  it  possible,  logically,  to  apply  the  doc- 
trine of  equivalents  it  is  essential  that  there  be  at 
least  two  objects  for  comparison.  Structurally  con- 
sidered, appellants'  device  has  been  always  single 
and  identically  the  same. 

Even  double  use,  if  made  out,  does  not  avoid  the 
charge  of  infringement. 

That  an  inventor  is  entitled  to  every  use  to  Avhich 
his  invention  nmy  be  applied  is  an  elementary  doc- 
trine and  well  established  by  numerous  cases,  from 
which  the  following  are  selected. 

Union  Stone  Co.  v.  Allen,  14  Fed.  Eep.  353. 
Stowe  V.  Chicago,  104  U.  S.  547,  26  L.  Ed.  81G. 
Roberts  v.  Ryer,  91  U.  S.  150,  23  L.  Ed.  267. 

The  decision  of  the  Court  beloAV  is  conformable 
to  the  decision  of  the  Supreme  Court  in  Western 
Electric  Co.  v.  La  Rue,  139  U.  S.  601,  35  L.  Ed.  294, 
which  in  part  reads  as  follows : 


"the  application  of  the  patented  device  to  an- 
other use  (italics  mine)  where  such  new  appli- 
cation does  not  involve  the  exercise  of  the  in- 
ventive faculty,  is  as  much  an  infringement  as 
though  the  new  machine  were  an  exact  copy  of 
the  old." 

In  the  case  before  the  Court  appellants'  machine 
as  it  existed  after  December  1,  1914,  is  not  only  "an 
exact  copy"  of  the  machine  as  it  existed  before  that 
date,  but  is  actually  the  same  machine,  neither  more 
nor  less. 

"A  machine  that  infringes  part  of  the  time 
is  an  infringement,  although  it  may  at  other 
times  be  so  operated  as  not  to  infringe." 

Wright  Co.  V.  Herring-Curtiss  Co.,  211 
Fed.  Kep.  654. 

"Structure  and  not  results  the  test.  Defend- 
ants should  not  be  allowed  to  evade  a  claim  of 
infringement  by  sajdng  that,  while  they  make 
use  of  the  idea  of  the  complainants  in  part  they 
do  not  use  it  to  the  fullest  extent." 

Kimball  v.  Waters  Metal  Const.  Co.,  177 
Fed.  Rep.  239,  vide  page  247. 

The  circumstance  of  a  difference  in  use  must  be 
regarded  as  an  immaterial  difference. 

The  Court,  Butler,  J.,  enlarging  upon  this  point, 
says: 
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^'If  not  tlie  evasion  of  tlie  i)atent,  and,  indeed, 
of  all  patents  would  be  easy.  Nothing  more 
would  be  necessary  than  to  Avaive  an  imma- 
terial part  of  the  benefit  derived  from  the  in- 
vention. .  .  .  The  manner  in  which  the 
machine  is  used  does  not  affect  the  question. 
The  manner  of  using  does  not  characterize  the 
machine.  This  is  done  by  its  structure  and  its 
capabilities." 

Sewing  Machine  Co.  v.  Frame,  24  Fed. 
Eep.  599. 

To  the  same  effect  from  among  numerous  ones 
the  following  cases  are  selected: 

Penfield  v.  Chambers,  92  Fed.  Eep.  630  (C.  C. 

A.  6  Cir.). 
King  V.  Hubbard,  97  Fed.  Kep.  795, 
Citing  Sewall  v.  Jones,  91  U.  S.  171 ; 
Coupe  V.  Weatherhead,  16  Fed.  673 ; 
Machine  Co.  v.  Binney,  24  Fed.  Cas.  653. 

III. 

The  opinion  of  the  Court  in  effect  absolutely 
denies  appellee  the  benefit  of  the  doctrine  of  equiva- 
lents, and  appears  to  incline  towards  the  old  doc- 
trine that  only  the  pioneer  patent  is  entitled  to  in- 
voke the  doctrine  of  equivalents. 

That  view,  it  is  submitted,  is  directly  in  the  teeth 
of  the  decision  of  the  United  States  Supreme  Court, 
Paper  Bag  Case,  210  U.  S.  405,  52  L.  Ed.  1122, 
and  cases  cited  therein. 


In  that  case  tlie  Supreme  Court  has,  as  Judge 
Quarles  observes,  (Commercial  Acetelene  Co.  v. 
Avery,  1G6  Fed.  Kep.  917)  corrected  that  erroneous 
view  of  the  law  "and  aAvards  to  every  meritorious 
inventor  the  benefit  of  the  doctrine  of  equivalents." 

In  the  Paper  Bag  Case,  supra,  the  Court  says,  in 
respect  to  erroneous  constructions  placed  upon  its 
former  decisions,  "it  Avas  not  meant  to  decide  that 
only  pioneer  patents  are  entitled  to  invoke  the  doc- 
trine of  equivalents." 

It  has  been  insisted  in  the  foregoing  that  the  facts 
in  this  case  are  not  such  as  to  demand  or  even  permit 
the  application  of  the  doctrine  of  equivalents;  but, 
nevertheless,  that  doctrine  is  again  referred  to,  be- 
cause the  consideration  given  by  the  Court  to  it 
appears  to  have  given  a  bias  to  the  mind  of  the 
Court. 

It  is  not  to  be  assumed  that  the  Court  Avas  un- 
mindful of  the  rule  laid  down  in  the  Paper  Bag 
Case,  but  only  that  it  regarded  the  case  at  bar  as 
an  extreme  one  under  that  rule. 

For  that  reason,  and  particularly  because  ap- 
pellee has  hitherto  had  no  opportunity  to  controvert 
the  points  advanced  in  the  opinion  of  this  Honorable 
Court,  this  petition  is  presented  and  argument  at 
greater  length  than  the  rule  invites  is  herein  offered. 

Your  petitioner  prays,  therefore,  and  because  the 
opinion  of  the  Court  presents  a  case  not  made  by 
opposing  counsel  at  the  hearing,  that  all  the  points 
herein  presented  may  receive  the  patient  considera- 
tion of  this  Court. 
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iy.-y. 

The  decision  of  tlie  Court  appears  to  hinge  upon 
the  folloAving  proposition  (Opinion  of  the  Court, 
page  3)  : 

"All  that  Brown  added  to  Eeid's  device  was 
to  detach  from  the  Avail  the  lower  end  of  the 
chain  and  bring  it  higher  and  attach  to  the 
lower  end  of  the  standard  by  means  of  a  pad- 
lock." 

This  statement,  it  is  submitted,  does  not  set 
forth  the  facts,  which  are  as  follows. 

The  prior  art  shoAvs,  as  in  the  Kousso  Design 
Patent  of  April  9,  1912,  for  example,  substantially 
all  that  Eeid  has,  except  Eeid's  chain  5.  Eeid  saw 
the  advantages  of  a  chain,  but  to  use  it  he  sacrificed, 
on  the  one  hand,  the  utility  of  his  device  in  another 
direction,  and  he  did  not,  on  the  other  hand,  dis- 
cover how  the  chain  could  be  utilized  to  best  advan- 
tage. 

The  towel-retaining  rod  shown  in  the  Ebusso 
patent,  disregarding  its  serious  defects,  may,  if 
locked  in  place,  afford  at  least  one  means  of  secure 
assemblage  of  the  towels  ui)on  it,  Avithout  impairing 
the  means  for  stripping  off  the  soiled  towels.  Eeid, 
in  deAdsing  means  to  lock  his  bar  1^  to  his  shelf  7, 
provided  no  means  for  stripping  off  the  soiled  toAvels 
except  backAvard  over  the  bar  1'"^.  To  do  this  one 
must  lift  off  the  toAvels  from  the  loAver  end  of  the 
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chain  and  manipulate  them  in  order  to  slip  them 
around  the  crooked  or  gooseneck  of  that  bar. 

The  Brown  device  permits  the  towels  to  drop  off 
the  lower  end  of  the  chain  and  minimizes  over  all 
other  earlier  devices  the  time  required  for  delivery  of 
the  towels.  The  item  of  time  in  delivery  is  obviously 
a  major  consideration,  and  particularly  in  view  of  the 
estimate  offered  by  appellants  that  two  wagons  were 
necessary  in  their  small  business  (see  Kecord,  page 
74).  That  fact  alone  will  sufficiently  account  for 
appellants'  persistent  use  of  the  Brown  device  in 
preference  to  any  other. 

The  superior  utility  of  the  chain  over  the  rod  is 
testified  to  by  appellants'  Avitness  Clancy  (Record, 
page  41). 

The  question  of  the  superior  utility  of  appellee's 
device  was  not  entered  upon  at  the  trial.  Doubtless, 
both  parties  recognized  the  rule  laid  down  by  the 
Supreme  Court  in  Lehnbeuter  v.  Holthaus  ( 105  U.  S. 
94,  26  L.  Ed.  939),  namely: 

"The  fact  that  it  has  been  infringed  by  de- 
fendants is  sufficient  to  establish  its  utility,  at 
least  as  against  them." 

But  differences,  other  than  those  above  pointed 
out,  between  the  Reid  device  and  the  BroAvn  device 
in  suit  are  radical. 

Brown  shows  and  claims  a  chain  securely  locked 
to  a  shelf.  Reid  shoAvs  one  only  partially  locked  to 
a  shelf.    Reid  shoAvs  a  chain  locked  at  one  end  only. 
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Brown  shows  a  chain  having  both  ends  locked 
together. 

The  important  advantage,  moreover,  of  a  greater 
sweep  of  chain  is  thereby  obtained  and  demonstrated 
for  the  first  time.  This  is  not  denied  by  appellants 
( Eecord,  page  25 ) ,  bnt  they  claim  that  Keid's  device 
might  by  adjustment  be  made  to  afford  the  same 
sweep.  This  comparison,  made  after  the  Brown 
invention  was  made,  is  not  a  fair  one,  even  if  the 
fact  alleged  were  true,  which  is  denied.  Bro\^^l  was 
the  first  to  discover  a  new  utility  and  provide  means 
to  effect  it. 

Eeid's  device  demands,  and  his  single  claim  calls 
for  a  special  kind  of  lock.  Brown  does  not  use 
Reid's  combination,  but  taking  some  of  the  elements 
in  common  use  employed  by  Reid  adds  to  them  to 
produce  a  neAv  combination.  He  extends  his  mem- 
ber 4  through  the  shelf  1,  to  accommodate  in  it  an 
aperture  9  below  the  shelf,  and  employs  "means" 
(a  padlock  7)  to  complete  the  novel  combination. 
If  the  Reid  device  even  suggested  any  means  what- 
soever by  which  it  were  possible  to  detach  his  chain 
from  the  wall  "and  attach  it  to  the  lower  end  of  the 
standard  by  means  of  a  padlock,"  the  patent  in  suit 
would  never  have  issued  vdth  claims  1  and  2,  and 
this  suit  would  not  have  been  brought. 

VI. 

The  immediately  preceding  assertion  that  claims 
1  and  2  would  not  have  been  allowed  is  made  advis- 
edly, upon  the  clear  apprehension  of  the  invention 
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manifested  by  the  examiner  in  charge  of  the  appli- 
cation upon  which  the  patent  issued. 

Upon  first  action,  it  is  true,  he  rejects  the  claims 
of  the  Brown  patent,  but  subsequenth^  he  admits  his 
error  and  reverses  himself.  The  claims  of  the  pat- 
ent are  precisely  claims  3,  4,  9  and  10  of  the  appli- 
cation as  filed,  without  any  amendment. 

"The  final  granting  of  the  claims  allowed 
strengthens  rather  than  weakens  the  patent." 

U.  S.  Fastener  Co.  v.  Bradley,  143  Fed.  Rep. 
529,  last  paragraph. 

"While  an  applicant  may  by  his  action  im- 
pose any  limitations  upon  a  patent,  it  is  a  cor- 
ollary of  this  i^roposition  that  if  the  applicant 
successfully  defends  his  position  and  secures 
the  assent  thereto  of  those  in  the  Office  having 
charge  of  the  application,  and  the  patent  issues 
notwithstanding  the  objection  which  had  at  one 
time  been  urged,  the  patent  is  not  subject  to 
diminution  on  that  account." 

American  Stove  Co.  v.  Cleveland  Foundry 
Co.,  158  Fed.  Rep.  983  (C.  C.  A.  6  Cir.). 

"A  claim  is  not  to  be  limited  by  construction 
in  view  of  proceedings  in  the  Patent  Office  Avith 
respect  to  features  Avhich  were  not  subject  to 
discussion  or  amendment." 

Haskell  Golf  Ball  Co.  v.  Perfect  Golf  Ball 
Co.,  143  Fed.  Rep.  128. 
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The  facts  in  this  case  are  luminous  upon  the 
point  decided. 

In  that  case  the  Court  quotes  from  Bundy  Mfg. 
Co.  V.  Detroit  Time  Keg.  Co.,  94  Fed.  Kep.  524  (C. 
C.  A.),  as  follows: 

"To  be  estoppe.d  by  the  action  of  the  Patent 
Office,  a  patentee  must  be  shown  to  have  sur- 
rendered something  which  he  now  claims  in 
order  to  obtain  that  which  was  allowed." 

The  cases  to  like  effect  are  very  numerous,  for 
example : 

Diamond  Drill  Co.  v.  Kelly  Bros.,  120  Fed. 

282. 
Levy  V.  Harris,  124  Fed.  69. 
Wagner  v.  Wyckoff,  151  Fed.  585. 
Seeger  v.  American,  171  Fed.  416. 
Beryle  v.  S.  F.  Cornice  Co.,  181  Fed.  692. 
Gen.  Elec,  v.  Freeman,  190  Fed.  34. 
Hall  V.  Teabout,  205  Fed.  906. 
Eolleman  v.  Universal,  207  Fed.  97. 
O'Brien-Worthen  v.  Stempel,  209  Fed.  847. 
Cro^^^  V.  Sterling,  217  Fed.  381. 
Hess-Bright  v.  Fichtel,  219  Fed.  723. 
Veneer  Mch.  Co.  v.  G.  B.  C.  Co.,  227  Fed.  419. 
Kistner  v.  Atlantic,  230  Fed.  829. 
Frey  v.  Marvel,  236  Fed.  916. 
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VII. 

The  file-wrapper  makes  no  such  showing  in  the 
present  case  as  should  restrict  the  scope  of  the 
claims  of  the  patent,  but  makes  a  contradictory 
showing.  The  only  claims  entitled  to  consideration 
that  were  erased  while  the  BroAvn  patent  was  pend- 
ing were  original  claims  1  and  2  of  Brown's  appli- 
cation. A  sufficient  objection  to  them  Avas  made  by 
the  examiner  (Kecord,  page  112)  that  they  were 
"indefinite  in  terms."  The  examiner  adhered  finally 
to  that  ground  of  rejection  (Record,  i)age  119). 
Claims  3  and  4  were  thereupon  decided  by  Brown 
to  be  of  sufficient  breadth  if  construed  to  meet 
the  limitations  imposed  by  the  prior  art  only,  and 
they  were  accepted  (Record,  pages  120-121).  Care, 
however,  was  taken  by  counsel  to  avoid  implied 
limitation,  by  authorizing  their  erasure  "with- 
out prejudice"  (Record,  page  121).  This  was 
not  done  under  the  impression  that  it  would  avail 
against  an  actual  surrender  of  any  rights,  but  only 
to  guard  against  the  situation  that  now  presents 
itself,  namely,  a  limitation  by  construction,  and  the 
imputation  of  an  intention  to  surrender  anything 
where  no  such  intention  obtained. 

Both  claims  1  and  2  of  the  patent  are  broadly 
drawn,  the  first  to  a  combination  embracing  "means 
for  securing  both  ends  of  said  retaining  member  to 
the  assembling  member."  The  second  is  differen- 
tiated from  the  first  by  means  for  "detachably" 
securing  the  same. 

By  the  alloAvance  of  a  claim  within  the  breadth 
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of  tlie  term  "means"  the  Patent  Office  concedes  (as 
this  Court  has  held  in  Directory  Co.  v.  Polk,  121  Fed. 
Kep.  742)  that  scope  to  the  invention  for  which  ap- 
pellee now  prays  recognition.  To  reduce  that  term 
by  construction  to  a  mere  padlock  is  to  do  violence 
to  the  very  language  employed.  Nevertheless,  even 
if  the  language  of  the  claim  did  limit  it  to  a  padlock, 
it  would  still  define  precisely  what  appellants  used 
from  December  1,  1914,  to  February  28,  1916. 

The  proposition  advanced  in  the  opinion  of  the 
Court,  that  "a  claim  cannot  be  so  construed  as  to 
cover  what  Avas  rejected  by  the  Patent  Office,"  how- 
ever sound  in  law,  does  not  apply  in  this  case. 

Appellee  asks  for  no  such  construction.  Claim  1, 
for  instance,  of  the  patent  only  puts  into  definite 
terms  what  original  claim  1  of  the  application  ex- 
pressed, according  to  the  examiner,  in  indefinite 
terms.  It  would  involve  a  contradiction  of  terms  to 
say  that  an  accepted  definition  deviates  from  an 
indefinite  statement! 

To  use  the  language  of  the  Court  in  Bundy  v. 
Detroit,  supra ^  Brown  surrendered  nothing  in  order 
to  obtain  said  claim  1  of  his  patent.  He  merely 
elected  to  accept  that  claim  in  the  face  of  the  exam- 
iner's objection  that  other  claims  were  indefinite. 

There  is  no  doubt  that  the  law  is  precisely  as 
laid  down  by  the  Court  upon  reference  to  Cleveland 
Pneumatic  Tool  Co.  v.  Chicago  Pneumatic  Tool  Co., 
135  Fed.  783;  but  it  is  equally  clear  that  if  appel- 
lants' device  had  been  existent  before  that  of  ap- 
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pellee,  and  evidence  of  that  fact  liad  been  before  the 
examiner  while  in  charge  of  the  Bro\^^l  application, 
he  Avould  have  unhesitatingly  and  i3roperly  rejected 
the  Brown  application  upon  appellants'  device. 

To  have  done  so  would  be  in  accord  with  the 
elementary  practice  of  the  Patent  Office. 

VIII. 

The  proposition  set  forth  in  the  opinion  of  this 
Court  (page  5,  lines  lG-19)  "that  the  appellants'  de- 
vice lacks  the  element  which  is  the  distinguishing 
feature  of  Brown's  invention,"  is  contradicted,  as 
set  forth  at  the  outset,  b}^  the  record. 

It  is  not  true  that  appellants'  device  lacks  any 
element  that  belongs  to  the  Brown  invention.  The 
Court  has  been  misled  as  to  the  facts.  Upon  the 
state  of  facts  assumed  its  conclusion  is  sound,  but 
the  material  fact  is  wanting. 

It  is  because  of  that  mistake  that  counsel  feels 
himself  constrained  by  a  sense  of  duty  to  this  Court 
and  to  the  Court  below  to  present  this  petition  as 
being  the  only  course  open  to  him  by  which  to  put 
the  Court  upon  notice  of  its  mistake. 

IX. 

If  it  be  held  that  the  principles  of  the  Dowagiac 
Mfg.  Co.  V.  Minn.  Plow  Co.  apply  to  this  case  on 
accounting,  it  must  be  so  held  under  Sections  IV. 
and  V.  of  this  brief.  It  is  presumed  that  the  one 
holding  will  stand  or  fall  with  the  other. 
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SUMMAEY. 

The  action  of  tliis  Honorable  Conrt,  insofar  as  it 
reverses  tlie  Court  below,  works  great  liardship  upon 
an  innocent  party  Avhose  every  act  entitles  it  to  tlie 
benign  consideration  of  a  court  of  equitj^ 

The  subject-matter  of  the  patent  in  suit  was  in- 
vented by  BroAvn  to  enable  appellee  to  provide  sani- 
tary towel- service  in  Portland,  Oregon,  in  obedience 
to  a  public  demand.  Before  the  patent  in  suit  issued 
to  appellee,  appellants  appropriated  the  invention 
(see  Eecord,  page  28)  to  the  injury  of  the  appellee, 
and  continued  to  use  the  same  after  notice  of  patent 
till  December  1,  1914.  At  that  date  a  change,  not 
alleged  to  be  more  than  a  change  of  use,  was  made, 
and  appellants  continued  to  use  the  identical  devices 
which  they  had  used  before  December  1,  1914,  until 
February  28,  1916,  when  they  were  enjoined  by  the 
Court  below. 

Appellee  relying,  as  it  believed  it  had  good 
reason  to  do,  upon  repeated  assurances,  upon  the 
grant  of  the  patent,  upon  the  recognition  of  its  val- 
idity by  appellants,  and  finally  upon  the  decree  of 
the  Court  below,  has  been  put  to  great  expense  in 
the  effort  to  protect  its  rights  as  secured  by  the 
patent  in  suit. 

Ba^  the  action  of  this  Honorable  Court  the  valid- 
ity of  the  patent  is  recognized  to  the  extent  only  of 
an  empty  decree  that  gives  it,  in  effect,  a  twenty- 
eight  day  patent  in  lieu  of  a  patent  for  the  term  of 
seventeen  years  conferred  hj  the  grant.  In  sub- 
stance, it  dissolves  the  injunction. 
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Your  petitioner  must  conclude  from  the  action 
taken  in  this  case  that  this  Honorable  Court  has 
gained  a  mistaken  apprehension  of  the  nature  of 
the  invention  which  constitutes  the  subject-matter 
of  the  patent  in  suit,  and  perhaps  of  the  relationship 
subsisting  between  the  parties  and  their  rights. 

A  close  analysis  of  the  opinion  of  the  Court  tends 
to  lead  to  the  conclusion  that  this  Court  holds  the 
said  invention  in  esteem  far  below  its  merits. 

The  value  and  importance  of  the  invention  have 
never  been  seriously  questioned.  The  presumption 
of  utility  in  consequence  of  the  grant,  is  fortified  by 
the  conduct  of  the  appellants,  w^hich  has  been  such 
as  to  preclude  the  belief  that  they  have  derived  no 
advantage  from  the  use  of  appellee's  invention 
(Brennan  v.  Dowagiac  Co.,  162  Fed.  476). 

This  Honorable  Court  by  construction  reduces 
the  scope  of  appellee's  patent  to  nil,  not  only  deny- 
ing to  appellee  any  practical  benefit  from  its  patent, 
but  infiicting  great  pecuniary  loss  upon  an  innocent 
party  and  in  favor  of  a  confessed  w^rong-doer. 

Such  a  construction  of  the  Brown  patent  as  that 
adopted  by  this  Court  is  refused  by  Judge  Coxe,  in 
the  case  of  Gaisman  v.  Gallert,  105  Fed.  955,  in  lan- 
guage so  persuasive  and  so  fitted  to  the  case  at  bar 
as  to  justify  a  special  reference  to  it  by  way  of  sum- 
mary of  the  foregoing  argument.  On  page  958  he 
says : 

"Two  propositions  are  advanced  in  support 
of  the  contention  that  the  claims  are  not  in- 
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fringed.  First:  The  claims  must  be  construed 
so  narrowly  that  no  structure  Avill  infringe  in 
which  the  patented  device  is  not  'copied  and  re- 
produced in  its  minutest  details.'  (The  second 
proposition  is  specific  and  therefore  omitted 
here. ) 

"If  the  first  of  these  propositions  be  accepted 
nothing  but  a  Chinese  copy  will  infringe. 

"The  proposition  is  someAvhat  startling  on 
its  face,  and  should  be  supported  by  exceedingly 
cogent  reasoning.  If  there  be  a  way  compatible 
with  reason  and  common  sense  to  avoid  a  con- 
struction which  declares  that  a  patent  granted 
by  the  government  has  no  claim  which  protects 
the  invention,  that  way  should  be  found  and 
followed.  It  is  thought  that  neither  of  the  de- 
fendant's projiositions  can  be  maintained.  Al- 
though the  complainants  are  not  entitled  to  a 
broad  construction  they  are  entitled  to  a  con- 
struction which  covers  plain  and  palpable  imi- 
tations of  their  improvement,  and  they  are  also 
entitled  to  a  liberal  reading  of  the  claims  when 
they  are  attacked  by  one  who  is  most  certainly 
using  the  invention.  .  .  .  Allien  forced  to 
choose  between  a  construction  which  destroys 
and  one  that  saves  the  patent  the  court  should 
not  hesitate  to  adopt  the  latter."  (Citations 
appended. ) 

The  opinion  of  Judge  Coxe,  it  is  submitted,  re- 
flects the  law,  in  various  aspects,  as  applicable  to 
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the  facts  presented  in  the  case  at  bar,  and  an  opin- 
ion from  so  eminent  an  authority  must  of  itself 
carry  weight. 

Counsel  for  petitioner  hereby  certifies  that  in  his 
judgment  this  petition  is  well  founded  and  that  it  is 
not  interposed  for  delay. 

And  your  petitioner  will  ever  pray. 

BKOWN-MEYER  COMPANY, 

Petitioner. 
By  Joseph  L.  Atkins, 

Gounsel. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 
Brown-JNIeyer  Company,  a  Corporation, 

Plaintif, 
vs. 
Crystal  Laundry  Company,  a  Corporation,  and 
Percy  G.  Allen, 

Defendants. 

No.  6718. 

BILL  OF  COMPLAINT  IN  EQUITY. 

To  the  Judges  of  the  District  Court  of  the  United  States 
for  the  District  of  Oregon: 

Brown-Meyer  Company,  a  corporation  organized 
under  the  laws  of  the  State  of  Oregon,  and  located  and 
doing  business  in  the  City  of  Portland  in  said  State, 
brings  this  its  bill  against  Crystal  Laundry  Company, 
a  corporation  located  and  doing  business  in  the  City  of 
Portland,  State  aforesaid,  and  Percy  G.  Allen  each  res- 
idents and  citizens  of  the  State  of  Oregon,  and  inhabi- 
tants of  the  District  of  Oregon,  and  for  cause  of  suit 
plaintiff  alleges  as  follows: 

I. 

That  heretofore,  on  the  13th  day  of  August,  1913, 
Charles  F.  Brown  was  the  true,  original  and  first  in- 
[ventor  of  a  certain  new  and  useful  towel  holder,  not 
known  or  used  by  others  in  this  country  before  his  in- 
vention or  discovery  thereof,  and  not  patented  ar  de- 


scribed  in  any  printed  publication  in  this  or  any  foreign 
country,  before  his  invention  or  discovery  thereof,  or 
more  than  two  years  prior  to  his  application  for  patent 
therefor  hereinafter  recited,  and  not  in  public  use  or  on 
sale  in  this  country  for  more  than  two  years  prior  to  his 
application  for  patent  therefor  hereinafter  recited;  and 
that  no  application  for  a  foreign  patent  for  said  invention 
was  filed  more  than  twelve  months  prior  to  the  filing  of 
the  application  for  the  hereinafter  recited  patent  in  this 
country. 

II. 

That  the  said  Charles  F.  Brown,  being  as  aforesaid 
the  inventor  of  said  improvement  and  being  a  citizen  of 
the  United  States,  made  application  to  the  proper  de- 
partment of  the  Government  of  the  United  States,  to- 
wit:  the  Commissioner  of  Patents,  for  letters  patent  in 
accordance  with  the  then  existing  acts  of  congress,  and 
having  complied  in  all  respects  with  the  conditions  and 
requirements  of  said  acts  on  the  3rd  day  of  November, 
1914,  letters  patent  of  the  United  States  No.  1,115,895, 
signed,  sealed  and  executed  in  due  form  of  law  for  said 
invention  or  discovery  were  issued  and  delivered  to  the 
plaintiff  aforesaid  Brown-Meyer  Company,  as  assignee 
of  the  said  Charles  F.  Brown,  whereby  there  was  secured 
to  it,  its  successors  and  assigns  for  the  term  of  seventeen 
years  from  the  3rd  day  of  November,  1914,  the  full  and 
exclusive  right  of  making,  using  and  vending  said  im- 
provement to  others  to  be  used,  which  said  letters  patent 
are  now  of  record  in  the  patent  office  of  the  United 
States,  and  which  is  ready  here  in  court  to  be  produced. 


III. 

That  a  description  or  specification  of  the  aforesaid 
improvement  was  given  in  the  schedule  to  the  aforesaid 
letters  patent,  accompanied  by  said  drawings  referred  to 
in  such  schedule  and  forming  a  part  of  said  letters  patent. 
The  said  letters  patent  and  the  said  specifications  thereto 
annexed  which,  or  an  exemplified  copy  of  which  plaintiff 
will  produce  as  directed  by  this  Court,  were  duly  recorded 
in  the  Patent  Office. 

IV. 

That  by  an  instrument  in  writing  bearing  date  Au- 
gust 7,  1913,  the  said  Charles  F.  Brown  duly  assigned, 
transferred  and  set  over  unto  the  plaintiff,  Brown-  Meyer 
Company  the  entire  interest  in  and  to  the  said  invention 
and  letters  patent  for,  to  and  in  the  entire  United  States 
and  all  of  its  States  and  territories,  to  be  held  and  en- 
joyed by  it  for  the  life  of  said  patent,  which  assignment 
was  duly  recorded  on  August  13,  1913,  in  the  patent 
office  of  the  United  States  in  Liber  192,  page  290  of 
Transfers  of  Patents  as  by  said  assignment  with  the 
certificate  of  recording  thereto  affixed  or  a  duly  certified 
copy  of  said  assignment  in  court  to  be  produced  will 
more  fully  appear,  and  the  plaintiff  is  now  the  exclusive 
owner  of  said  letters  patent  and  of  the  invention  and 
improvement  therein  described,  and  claims  and  owns  all 
rights  secured  by  said  letters  patent  since  the  date 
thereof,  and  is  entitled  to  be  protected  in  the  enjoyment 
of  the  same. 


V. 

Yet  the  said  defendants,  well  knowing  the  premises 
and  the  rights  secured  to  your  orator,  as  aforesaid,  but 
contriving  to  injure  j^our  orator,  and  to  deprive  it  of 
the  benefits  and  advantages  which  might  and  otherwise 
would  accrue  unto  it  from  said  invention  after  the  issu- 
ing of  the  letters  patent  and  after  the  vesting  of  the 
same  in  your  orator,  as  aforesaid  and  before  the  com- 
mencement of  this  suit,  did  as  your  orator  is  informed 
and  believes,  without  the  license  or  allowance  and  against 
the  will  of  your  orator,  and  in  violation  of  its  rights  and 
in  infringement  of  the  aforesaid  letters  patent  within  the 
District  of  Oregon  and  elsewhere  in  the  United  States 
unlawfully  and  wrongfully,  and  in  defiance  of  the  rights 
of  your  orator,  make,  construct,  use,  and  vend  to  others 
to  be  used,  towel  holders  made  according  to  and  employ- 
ing and  containing  said  invention  and  that  they  still 
continue  so  to  do ;  and  that  they  are  threatening  to  make 
the  aforesaid  towel  holders  in  large  quantities  and  to 
supply  the  market  therewith  and  to  sell  the  same. 

All  in  defiance  of  the  rights  acquired  by  and  secured 
to  your  orator,  as  aforesaid,  and  to  its  great  and  irrepar- 
able loss  and  injury,  and  by  which  it  has  been  and  still 
is  being  deprived  of  great  gain  and  profits  which  they 
might  and  otherwise  would  have  obtained,  and  which 
have  been  received  and  enjoyed,  and  are  being  received 
and  enjoyed  by  the  said  defendants  by  and  through 
their  aforesaid  unlawful  acts  and  doings. 


VI. 

And  your  orator  further  shows  unto  Your  Honors, 
on  information  and  belief,  that  said  defendants  have 
sold  large  quantities  of  said  towel  holders,  and  still  have 
a  large  quantity  on  hand  which  they  are  still  offering 
for  sale,  and  have  made  and  realized  large  profits  and 
advantages  therefrom,  but  to  what  extent  and  how  much 
exactly  your  orator  does  not  know,  and  prays  a  dis- 
covery thereof.  And  your  orator  says  that  the  use  of 
said  invention  by  said  defendants  and  their  preparation 
for  and  avowed  determination  to  continue  the  same,  and 
their  other  unlawful  acts  as  aforesaid,  in  disregard  and 
defiance  of  the  rights  of  your  orator,  have  the  effect 
to  and  do  encourage  and  induce  others  to  venture  to 
infringe  said  patent  in  disregard  of  your  orator's  rights. 

And  your  orator  further  shows  unto  Your  Honors 
that  it  has  caused  notice  to  be  given  to  said  defendants 
of  said  infringements  and  of  the  rights  of  your  orator  in 
the  premises,  and  requested  them  to  desist  and  refrain 
therefrom;  but  they,  the  defendants,  have  disregarded 
said  notice  and  refused  to  desist  from  said  infringements, 
and  still  continue  to  make,  use  and  sell  said  towel  holders. 

And  forasmuch  as  your  orator  has  no  adequate  re- 
lief except  in  this  Court,  to  the  end  that  the  defendant 
may  be  compelled  to  account  for  and  to  pay  over  the 
income  thus  unlawfully  derived  from  the  violation  of  the 
rights  of  your  orator  as  above,  and  be  restrained  from 
any  further  violation  of  said  rights,  your  orator  prays 
that  Your  Honors  may  grant  a  writ  of  injunction  re- 
straining the  defendants  and  each  of  them  from  any 


further  construction,  or  sale  or  use  in  any  manner  of 
said  patented  invention  or  any  part  thereof,  in  violation 
of  the  rights  of  your  orator  as  aforesaid,  and  that  the 
towel  holders  now  in  the  use  of  the  said  defendants  may 
be  destroyed,  or  delivered  up  to  your  orator  for  that 
purpose;  and  also,  that  Your  Honors,  upon  the  enter- 
ing of  a  decree  for  infringement,  as  above  prayed  for, 
may  proceed  to  assess,  or  cause  to  be  assessed  under  your 
direction,  in  addition  to  the  profits  to  be  accounted  for 
by  the  defendants  as  aforesaid,  the  damages  your  orator 
has  sustained  by  reason  of  such  infringement,  and  that 
Your  Honors  may  increase  the  actual  damages  so  as- 
sessed to  a  sum  equal  to  three  times  the  amount  of  such 
assessment,  under  the  circumstances  of  the  wilful  and 
unjust  infringement  by  the  said  defendants  as  herein 
set  forth. 

And  your  orator  also  prays  for  a  provisional  or  pre- 
liminary injunction,  and  for  such  other  relief  as  the 
equity  of  the  case  may  require,  and  as  to  Your  Honors 
may  seem  meet. 

BROWN-MEYER  CO., 

R.  P.  Meyer,  Vice-Pres. 

JOSEPH  L.  ATKINS, 

Solicitor  for  Plaintiff. 

Here  follows  verification. 


In  the  Distnct  Court  of  the  United  States  for  the 
Distnet  of  Oregon. 

(Title.) 

ANSWER. 

Come  now  the  above  named  defendants,  Crystal 
Laundry  Compan}^  a  corporation,  and  Percy  G.  Allen, 
appearing  by  their  attorney,  T.  J.  Geisler,  and  make 
answer  to  the  bill  of  complaint  herein  as  follows: 

I. 

These  defendants  deny  that  Charles  F.  Brown  at 
any  time  was  the  true,  or  original,  or  first  inventor  of 
a  certain  new  or  useful  towel  holder  not  known  or  used 
b\^  others  in  this  country  before  his  invention  or  dis- 
coveiy  thereof,  nor  patented  or  described  in  any  printed 
publication  in  this,  or  anj^  foreign  country  before  his 
invention  or  discovery  thereof. 

II. 

That  these  defendants  deny  any  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  whether  said 
Charles  F.  Brown  at  any  time  made  an  application  for 
Letters  Patent  of  the  United  States.  They  admit  that 
letters  patent  of  the  United  States,  bearing  date  the  3d 
day  of  November,  1914,  numbered  1,115,895  were  issued 
to  the  plaintiff  herein,  as  alleged  assignee  and  successor 
of  said  Charles  F.  Brown,  but  that  said  letters  patent 
refer  merely  to  certain  specific,  limited  and  narrow  im- 
provements in  towel  holders,  as  hereinafter  more  fully 
set  forth. 


III. 

These  defendants  deny  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  whether  or  not  said 
Charles  F.  Brown  ever  assigned,  transferred,  or  set  over 
unto  the  plaintiff  the  entire,  or  any  interest  in  said 
alleged  invention,  or  the  letters  patent  therefor  in  or  to 
the  United  States,  or  any  of  its  States  or  Territories, 
or  as  to  whether  the  plaintiff  now  is  the  exclusive  owner 
of,  or  has  any  interest  in  said  letters  patent,  or  the 
invention  or  improvement  therein  described. 

IV. 

These  defendants  further  deny  that  they,  well  know- 
ing of  any  rights  vested  in  the  plaintiff  or  in  its  said 
alleged  assignor,  Charles  F.  Brown,  or  for  the  purpose 
of  contriving  to  injure  either  of  them,  or  to  deprive 
either  of  them  of  any  benefits  or  advantages  which 
otherwise  might  or  could  accrue  unto  them,  or  either 
of  them  from  any  invention  of  the  said  Charles  F.  Brown, 
or  after  the  issuing  of  any  letters  patent  to  plaintiff, 
or  before  the  commencement  of  this  suit,  without  license 
or  allowance,  or  against  the  will  of  plaintiff,  or  in  viola- 
tion of  its  rights  under  said  letters  patent  within  the 
District  of  Oregon  or  elsewhere  in  the  United  States 
unlawfully,  or  wrongfully,  or  in  defiance  of  the  rights 
of  the  plaintiff  or  otherwise  did  make,  construct  or  use, 
or  vend  to  others,  towel  holders  made  according  to,  or 
employing  or  containing  said  alleged  invention,  or  that 
they  are  at  present  so  doing.  Or  that  they  are  threaten- 
ing to  make  towel  holders  embodying  said  alleged  in- 
vention, or  to  supply  the  market  therewith,  or  to  sell  the 
same. 
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These  defendants  further  deny  that  they  did  any- 
thing in  the  premises  at  any  time  in  defiance  of  any 
rights  acquired  or  secured  by  plaintiff,  or  to  its  loss  or 
injury,  or  by  which  the  plaintiff  has  been  or  is  being 
deprived  of  any  gain  or  profit  which  plaintiff  might, 
or  otherwise  would  have  obtained. 

These  defendants  further  deny  that  they  have  sold 
large  quantities  of  towel  holders  embodying  said  al- 
leged improvement,  or  that  they  have  a  large  quantity 
of  such  towel  holders  on  hand  which  they  are  offering 
for  sale,  or  that  they  made  or  realized  any  profits  or 
advantages  therefrom,  except  that  defendants  admit 
that  they  did,  for  a  limited  time,  use  towel  holders  em- 
bodying the  invention  set  forth  in  said  alleged  letters 
patent,  such  use  being  under  the  circumstances  and  con- 
ditions as  hereinafter  set  forth,  and  not  otherwise. 

And  these  defendants  further  deny  that  thej^  have, 
or  are  still  making  or  using,  or  selling  towel  holders 
embodying  the  improvements  set  forth  in  said  alleged 
letters  patent,  or  ever  made  or  used  the  same,  except 
as  hereinafter  specifically  stated. 

And  these  defendants  for  a  further  and  separate  de- 
fense herein  allege : 

That  the  alleged  invention  of  said  Charles  F.  Brown 
related  to  towel  holders  designed  for  supplying  individ- 
ual toM  els  to  users,  and  that  this  was  a  well  and  highly 
developed  art  before  said  Brown  entered  into  the  field 
with  his  said  alleged  improvement,  as  is  shown  by  the 
following  patents : 
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Letters  Patent  of  U.  S. 
issued  to: 

Number  Date 

N.  S.  Baldwin  and 

E.  S.  Goodwin 557,754  Apr.     7,  1896 

J.  G.  Cooner 908,076  Dec.  29,  1908 

J.  Rousso 42,398  Design  Apr.     9,  1912 

L.  Straub   1,038,984  Sept,  17, 1912 

T.  K.  Taylor   1,052,292  Feb.     4,  1913 

G.  Reid 1,067,622  Jul.    15,  1913 

T.  Heins  and  E.  R. 

Galland .1,078,501  Nov.  11,  1913 

That  therefore,  the  alleged  improvement  of  said 
Brown,  if  it  did  constitute  an  invention,  was  of  a  very 
specific  and  limited  character,  and  must  be  construed 
accordingly  in  order  not  to  encroach  upon  the  rights 
which  were  vested  in  the  general  public  prior  to  and  at 
the  time  said  Brown  entered  said  field. 

That  when  said  application  for  letters  patent  re- 
ferred to  by  plaintiff  in  its  bill  of  complaint  came  up  for 
examination  before  the  Commissioner  of  Patents  of  the 
United  States,  the  latter  rejected  said  application  be- 
cause of  the  alleged  invention  therein  described  and 
claimed  as  lacking  patentable  novelty,  and  cited  against 
the  same  the  above  specified  letters  patents,  and  that 
thereupon  said  Brown  amended  his  said  application  so 
as  to  distinguish  his  alleged  invention  from  and  disclaim 
the  prior  state  of  the  art  as  described  by  said  patents; 
and  likewise  then  waived,  abandoned  and  cancelled  the 
broader  claims  theretofore  made  by  him  in  his  said  ap- 
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plication  and  restricted  himself  to  the  specific  claims 
now  appearing  in  said  letters  patent. 

That  the  defendant,   Crystal  Laundry  Company, 
admits  that  it  made  and  used  a  few  towel  holders  em- 
bodying the  features  set  forth  in  said  claims  of  said 
alleged  letters  patent,  but  such  making  occuiTed  some 
time  before  said  letters  patent  were  issued,  and  before 
the  defendant  Crystal    Laundry    Company    had    any 
knowledge  of  said  Brown's  alleged  invention,  or  that 
said  letters  patent  were  to  be  issued  therefor;  and  im- 
mediately after  the  defendant  Cr3^stal  Laundry  Com- 
pany was  informed  of  said  letters  patent,  it  notified  the 
plaintiff  that  it  would  discontinue  the  use  of  towel  holders 
embodying  any  features  covered  by  said  letters  patent, 
and  did  thereupon  proceed  immediately  to  change  over 
its  said  towel  holders,  so  that  same  would  and  did  not 
infringe  upon  said  letters  patent.    That  said  defendant 
Crystal  Laundry  Company  used  its  said  towel  holders 
during  the  period  from  November  3d  to  about  November 
30,  1914.     That  the  towel  holders  so  used  were  used 
by  said  defendant  Crystal  Laundry  Company  in  sup- 
plying customers  of  theirs  with  whom  it  had  been  deal- 
ing for  a  long  time  prior  to  said  November  3d,  1914. 
That  such  customers  did  not  desire  to  be  supplied  with 
towel  holders  embodying    plaintiff's    alleged    improve- 
ment, but  merely  desired  any  device  which  the  defendant 
Crystal  Laundry  Company  would  supply  for  that  pur- 
pose.   That  the  business  of  supplying  laundry  towels  in 
connection  with  towel  holders  is  one  of  considerable  ex- 
pense and  sharp  competition,  and  that  defendants  made 
no  profit  in  using  said  towel  holders  during  said  period 
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between  November  3d  and  November  30,  1914,  and 
that  the  plaintiff  suffered  no  loss  or  damage  by  defend- 
ants' acts  whatsoever.  Nevertheless,  for  the  purpose  of 
amicably  adjusting  the  matter  with  the  plaintiff,  the 
defendant  Crystal  Laundry  Company,  prior  to  the  com- 
mencement of  this  suit,  offered  to  pay  to  the  plaintiff 
the  sum  of  Fifty  ($50)  Dollars,  and  promised  not  to 
use  the  improvement  covered  by  said  alleged  letters 
patent,  and  did  faithfully  live  up  to  such  promise,  for 
it  did  not  use  any  towel  holders  embodying  said  im- 
provement since  about  said  30th  day  of  November,  1914; 
but  the  plaintiff  declined  said  offer,  and  refused  to  ac- 
cept any  other  sum  in  settlement  of  its  alleged  damages 
whatever,  except  the  sum  of  Three  Hundred  ($300) 
Dollars,  which  demand  was  exorbitant  and  wholly  with- 
out equity,  and  therefore  this  defendant  refused  to  pay 
the  same. 

And  the  defendant  Crystal  Laundry  Company  fur- 
ther alleged  that  the  plaintiff  is  wrongfully  trying  to 
drive  this  defendant  out  of  the  business  of  supplying 
towels  in  connection  with  a  fixture  of  any  kind,  not- 
withstanding the  plaintiff  well  knows  that  the  defend- 
ant, ever  since  said  30th  day  of  November,  1914,  has 
been,  and  is  still  using  only  such  device  as  is  open  to  use 
by  the  general  public. 

That  the  plaintiff,  notwithstanding  the  premises,  has 
threatened,  and  instead  of  confining  itself  to  this  suit 
and  await  the  termination  thereof,  is  threatening  to  bring 
other  suits  against  the  various  customers  of  this  defend- 
ant, pretending  that  the  towel  holder  which  the  defend- 
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ant  uses  is  an  infringement  upon  said  alleged  letters 
patent,  although  well  knowing  that  such  is  not  the  case 
as  aforesaid ;  and  if  plaintiff  be  permitted  to  proceed  in 
such  threatened  conduct  this  defendant  will  be  greatly 
and  irreparably  injured,  and  its  rights  in  the  premises 
cannot  be  protected  save  by  a  restraining  order  of  this 
Court  against  the  plaintiff  during  the  pendency  of  this 
suit. 

WHEREFORE,  the  defendants  pray  that  the  bill 
of  complaint  herein  be  dismissed,  and  that  they  have 
their  costs  and  disbursements  wrongfully  incurred  here- 
in; and  that  the  defendant  Crystal  Laundry  Company 
also  have  such  other  and  further  relief  in  the  premises 
against  the  plaintiff  as  to  the  Court  may  seem  just  and 
in  accordance  with  equity. 

CRYSTAL  LAUNDRY  COMPANY, 

By  Percy  G.  Allen, 

President. 
Percy  G.  Allen. 
T.  J.  Geisler, 
Solicitor  for  Defendants. 

Here  follows  verification. 
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No.  6718 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

Brown-Meyer  Company,  a  Corporation, 

(Title.) 

OPINION  OF  TRIAL  JUDGE. 

Jos.  L.  Atkins  for  Plaintiff. 
T.  J.  Geisler  for  Defendants. 
Wolverton,  District  Judge: 

The  complainant  is  the  owner  of  certain  letters  patent 
No.  1,115,895,  issued  to  Charles  F.  Brown,  November 
3,  1914.  It  is  only  necessary  to  recite  Claim  2,  which 
is  as  follows : 

"In  a  towel  holder  or  the  like,  the  combination  with 
a  supporting  member,  of  an  assembling  member  adapted 
to  secure  towels  in  assemblage  upon  the  supporting  mem- 
ber, a  flexible  retaining  member  co-operative  therewith 
for  the  purpose  specified,  and  means  for  detachably  se- 
curing both  ends  of  said  retaining  member  together." 

The  supporting  member  consists  of  a  shelf  for  hold- 
ing folded  towels,  the  towels  being  provided  with  gromets 
in  the  corner.  The  assembling  member  consists  of  a 
standard,  curved  at  the  upper  end,  passing  at  its  lower 
end  through  the  shelf.  To  the  assembling  member  is 
attached  a  flexible  retaining  member,  commonly  a  chain, 
one  end  being  fixedly  attached  at  the  top  or  curved  end 
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of  the  assembling  member,  and  the  other  end  detachably 
secured  to  the  lower  end  of  the  assembling  member  be- 
neath the  shelf,  by  use  of  an  ordinary  padlock.  In  use, 
a  towel  is  taken  from  the  shelf,  slipped  over  the  curve 
of  the  standard  or  assembling  member,  and  applied  and 
then  dropped,  but  is  retained  by  the  sag  of  the  retaining 
member.  The  drawings  show  the  sag  to  extend  into 
a  basket  w^hich  serves  as  a  depository  of  the  soiled  towels 
until  removed. 

The  defendants  are  using  a  device  in  practically  all 
respects,  as  to  construction  and  operation,  the  same  as 
plaintiff's,  except  that  the^^  attach  the  lower  end  of  the 
retaining  member  or  chain  to  the  bottom  of  a  basket 
inside,  and  not  to  the  lower  end  of  the  assembling  mem- 
ber, as  does  the  plaintiff's  contrivance. 

Complainant  sues,  alleging  infringement,  and  seeks 
an  injunction  and  damages. 

The  primary  question  with  which  we  have  to  deal  is, 
does  the  defendants'  device  infringe  plaintiff's  patent? 

The  claims  of  the  complainant's  patent,  it  must  be 
conceded,  are  subject  to  narrow  construction,  but  so  con- 
strued, I  am  convinced  that  the  defendants  are  infring- 
ing. 

It  is  the  rule  that  to  sustain  the  charge  of  infringe- 
ment, the  infringing  device  must  be  substantially  identi- 
cal with  the  one  alleged  to  be  infringed  in  the  following 
particulars :  First,  in  result  attained ;  second,  the  means 
of  attaining  that  result;  and  third,  the  manner  in  which 
the  different  parts  operate  and  co-operate  to  produce  the 
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result.  If  the  devices  are  substantially  different  in  either 
of  these  respects,  the  charge  of  infringement  is  not  sus- 
tained. Electric  Protection  Co.  v.  American  Bank  Pro- 
tection Co.,  184  Fed.  916,  923. 

But  it  has  also  been  determined  that  if  the  defendant 
uses  the  plaintiff's  patented  invention,  he  infringes,  what- 
ever else  he  may  use  or  whatever  else  he  may  have  added 
to  it.  Johnson  v.  Root,  Fed.  Cases  7411. 

So  it  is  that  an  infringement  takes  place  whenever 
a  party  avails  himself  of  the  invention  of  the  patentee 
without  such  variation  as  will  constitute  a  new  discovery. 
Carter  v.  Baker,  Fed.  Cases  2472;  May  v.  County  of 
Fond  du  Lac,  27  Fed.  691. 

Nor  is  infringement  avoided  because  some  colorable 
variation  or  expedient  merely  impairs  or  narrows  the 
function  and  usefulness  of  the  patented  device.  Whitely 
V.  Fadner,  73  Fed.  486. 

Now,  applying  these  principles,  I  am  not  persuaded 
that  the  simple  means  of  attaching  the  chain  or  retaining 
member  to  the  bottom  of  the  basket  on  the  inside  instead 
of  at  the  foot  of  the  assembling  member,  varies  the  de- 
vice to  such  an  extent  as  to  add  a  new  discovery,  or  even 
an  old  element,  to  the  combination.  The  complainant's 
device  is  so  constructed  that  the  basket  may  be  used  in 
connection  with  it  as  a  depository  for  the  soiled  towels. 
The  defendants'  device  simply  makes  the  basket  a  de- 
pository and  merely  changes  the  place  of  attachment  for 
the  lower  end  of  the  chain  or  retaining  member.  As  an 
illustration,  in  the  Reid  patent,  the  lower  end  of  the 
chain  is  attached  to  a  wall,  and  yet  the  patent  to  com- 
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plainant's  assignor  was  granted  notwithstanding  the 
prior  patent  of  Reid.  Now  suppose  that  the  defendant 
had  used  the  Reid  patent  and  simply  detached  the  chain 
from  the  wall  and  attached  it  to  the  bottom  of  the  basket 
and  used  the  basket  as  a  depository  for  the  towels,  could 
any  one  say  that  such  a  change  constituted  an  added 
discovery  or  new  element  to  the  Reid  patent  ?  The  Reid 
retaining  member  could  have  been  used  by  elongating 
the  chain  so  as  to  drop  the  sag  into  a  basket  and  thereby 
bring  the  basket  into  play  as  a  depository  as  the  com- 
plainant uses  a  basket. 

Thus  I  cannot  conceive  that  the  detachment  from  the 
lower  end  of  the  assembling  member  in  the  Brown  patent 
and  attaching  it  to  the  bottom  of  the  basket  or  depository 
is  the  adding  of  a  new  element  or  discovery  to  the  de- 
fendants' device,  and  am  impressed  that  the  alleged  new 
device  is  merely  colorable  and  without  potent  variation 
such  as  will  avoid  infringement. 

The  matter  of  treble  recovery  w^ill  be  left  for  con- 
sideration on  the  accounting. 

In  the  District  Court  of  the  United  States  for  the 

District  of  Oregon. 

No.  6718 

(Title) 

DECREE  FOR  INJUNCTION  AND 

ACCOUNTING. 

Entered  January  31, 1916. 
At  the  November  term  of  the  District  Court  of  the 
United  States  for  the  District  of  Oregon,  held  at  the 

17 


United  States  Court  Room,  in  the  City  of  Portland,  on 
the  first  day  of  December,  in  the  year  of  our  Lord, 
One  Thousand  Nine  Hundred  and  Fifteen, 

Present:  The  Honorable  Charles  E.  Wolverton, 
District  Judge. 

This  cause  coming  on  to  be  heard  at  the  November 
Term  of  the  said  Court,  in  the  year  of  our  Lord,  One 
Thousand  Nine  Hundred  and  Fifteen,  and  was  argued 
by  counsel;  and  thereupon,  upon  consideration  thereof, 
it  was  ORDERED,  ADJUDGED  and  DECREED 
as  follows: 

FIRST.  That  said  Letters  Patent  No.  1,115,895, 
granted  and  issued  on  the  3rd  day  of  November,  1914 
to  Brown-Meyer  Company,  assignee  of  Charles  F. 
Brown,  being  the  Letters  Patent  referred  to  in  the  Bill 
of  Complaint  herein,  are  good  and  valid  as  respects  all 
the  claims  thereof. 

SECOND.  That  the  said  Charles  F.  Brown  was 
the  first  true  and  original  inventor  of  the  invention  and 
improvement  as  described  in  the  claims  in  said  Letters 
Patent,  and  the  specification  annexed  thereto. 

THIRD.  That  Brown-Meyer  Company,  the  com- 
plainant in  said  Bill,  is  the  lawful  owner  of  said  Letters 
Patent. 

FOURTH.  That  the  defendants,  Crystal  Laundry 
Company  and  Percy  G.  Allen,  have  infringed  upon  the 
claims  of  said  Letters  Patent,  and  upon  the  exclusive 
rights  of  the  complainant  under  the  same. 

FIFTH.     That  the  complainant  do  recover  of  the 
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(lefendants  the  profits,  gains  and  advantages  which  the 
said  defendants  ha^e  derived,  received  or  made  by  rea- 
son of  said  Letters  Patent,  and  that  the  complainant  do 
i-ecover  all  damages  resulting  from  said  infringement. 

SIXTH.  And  it  is  hereby  further  ORDERED, 
ADJUDGED  and  DECREED  that  it  be  referred  to 
AVallace  McCammant,  INIaster  in  Chanceiy  of  this  Court, 
his  experience  in  such  matters  being  found  by  the  Court 
a  sufficient  reason  for  his  designation,  to  ascertain  and 
take,  and  state,  and  report  to  the  Court  an  account  of 
the  gains,  profits  and  advantages  which  said  defend- 
ants have  received,  or  which  have  arisen,  or  accrued  to 
them,  or  either  of  them  from  the  said  exclusive  rights 
of  the  said  complainant,  b}^  the  use  of  the  said  invention, 
and  the  damages  which  the  complainant  has  suffered  by 
said  infringement,  and  to  assess  such  damages,  and  to 
report  thereon  with  all  convenient  speed;  and  the  di- 
rectors of  the  defendant  corporation,  officers,  attornej^s, 
clerks,  servants  and  workmen  are  ordered,  directed  and 
required  to  attend  before  said  Master  from  time  to  time 
as  required,  and  to  produce  before  him  such  books, 
papers,  vouchers  and  documents,  and  to  submit  to  such 
oral  examination  as  the  Master  may  require  or  direct. 

SEVENTH.  It  is  further  ORDERED,  AD- 
JUDGED AND  DECREED  that  a  perpetual  injunc- 
tion issue  out  of  and  under  the  seal  of  this  Court,  di- 
rected to  the  said  defendants,  to-wit :  Crystal  Laundry 
Company  and  Percy  G.  Allen,  their  associates,  directors, 
officers,  attorneys,  clerks,  agents,  servants  and  workmen, 
enjoining  and  restraining  them,  and  each  of  them  from 
directly  or  indirectly  making  or  causing  to  be  made, 
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using  or  causing  to  be  used,  or  vending  to  others  to  be 
used,  in  any  manner,  any  articles,  devices,  apparatus  or 
machines,  containing,  embodying,  or  employing  the  said 
invention  described  in  the  claims  of  said  Letters  Patent, 
pursuant  to  the  prayer  of  the  said  Bill  of  Complaint, 
or  from  infringing  upon,  or  violating  the  said  Letters 
Patent  in  any  way  whatsoever. 

EIGHTH.  That  the  complainant  do  recover  of 
the  defendants,  its  costs  and  disbursements  in  this  suit 
to  be  taxed,  and  that  the  question  of  increase  of  dam- 
ages and  all  further  questions  be  reserved  until  the  com- 
ing in  of  the  Master's  report. 

CHAS.  E.  WOLVERTON, 

Judge. 
Here   follows   order   appointing  John   B.    Cleland 
Esq.  Special  Master  to  take  the  accounting  herein. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  6718. 
(Title) 

MOTION  TO  PUNISH  DEFENDANTS  FOR 
CONTEMPT. 

Now  comes  the  plaintiff  and  moves  the  Court  for  a 
rule  upon  the  defendants  to  show  cause  why  they  and 
each  of  them  should  not  be  attached  for  contempt  for 
violation  of  the  injunction  heretofore  granted  in  this 
cause,  and  for  reason  says,  that  on  or  about  the  2nd  day 
of  February,  1916,  a  decree  was  rendered  herein,  find- 
ing the  letters  patent  sued  on  good  and  valid,  the  prop- 
erty of  plaintiff,  and  infringed  by  defendants  in  the  man- 
ufacture, use  and  sale  of  certain  devices  known  and 
designated  as  Towel  Holders,  and  awarding  an  injunc- 
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tioii  against  said  defendants,  their  clerks,  agents,  serv- 
ants, and  workmen,  which  decree  is  still  in  full  force  and 
effect;  that  on  or  about  the  28th  day  of  February,  1916, 
a  writ  of  injunction  was  issued  in  accordance  with  the 
said  decree,  enjoining  said  defendants,  their  clerks, 
agents,  servants  and  workmen  from  the  manufacture, 
use  and  sale  of  the  said  infringing  devices,  which  writ 
of  injunction  was  duly  served  upon  the  defendants  on 
or  before  the  28th  day  of  February,  1916  and  is  still 
in  full  force  and  effect;  but  since  the  service  of  said  in- 
junction defendants  and  their  agents  have  continued 
extensively  to  use  devices  known  and  designated  as  towel 
holders,  embodying  the  invention,  the  manufacture,  use 
and  sale  of  which  was  enjoined  as  aforesaid,  part  of  said 
devices  being  identical  in  construction  with  the  towel 
holder  adjudged  to  be  an  infrigement  of  the  patent  sued 
on,  and  part  being  of  a  form  modified  in  certain  im- 
material details  from  that  identical  construction,  and 
which  apepars  to  be  nevertheless  clearly  covered  by  the 
terms  of  the  patent  sued  on  as  determined  in  the  decree 
aforesaid,  to  the  great  and  irreparable  damage  and  in- 
jur}^ of  the  plaintiff. 

BROWN-MEYER  COMPANY, 

Plaintiff, 
By  R.  P.  Meyer. 

JOSEPH  L.  ATKINS, 

Counsel  for  Plaintiff. 
STATE  OF  OREGON, 

County  of  Multnomah, — ss. 

AFFIDAVITS. 

Before  me  the  undersigned.  Notary  Public,  in  and 
for  the  State  and  County  aforesaid,  personally  appeared 
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this  14th  day  of  March,  A.  D.  1916,  R.  P.  Meyer,  who 
being  first  duly  sworn,  deposes  and  says  that  he  is  an 
officer  of  Brown-Meyer  Co.,  a  corporation,  plaintiff  in 
the  suit  in  Equity  No.  6718,  now  pending  in  the  District 
Court  of  the  United  States  for  the  District  of  Oregon, 
against  Crystal  Laundry  Co.,  a  corporation  and  Perc}- 
G.  Allen,  defendants,  and  is  fullj'^  cognizant  of  the  terms 
of  the  decree  rendered  therein,  and  of  the  injunction 
issued  thereupon  against  said  defendants ;  that  since  the 
28th  day  of  February,  1916,  when  said  injunction  was 
served  upon  said  defendants  and  as  late  as  the  11th  day 
of  INIarch,  there  were  to  his  personal  knowledge  in  use 
in  the  department  store  of  the  INIeier  &  Frank  Co.,  in 
the  Cit}^  of  Portland,  Oregon,  divers  devices  or  towel 
holders  part  thereof  being  identical  in  construction  with 
the  towel  holders  adjudged  to  be  an  infringement  of  the 
patent  sued  on  in  the  suit  above  referred  to,  and  part 
being  of  a  form  modified  in  certain  details  which  he  is 
advised  and  believes  to  be  immaterial  and  to  be  covered 
nevertheless  by  the  terms  of  the  patent  sued  on  in  said 
suit;  that  the  said  towel  holders  are,  as  affiant  is  in- 
formed and  believes  furnished  to  the  Meier  &  Frank 
Co.,  and  are  supplied  with  towels  by  the  Crystal  Laundry 
Co.,  and  Percy  G.  Allen,  defendants  as  aforesaid. 

R.  P.  MEYER. 

Affiant  swears  that  the  foregoing  statements  so  far 
as  they  come  within  his  personal  knowledge  as  above 
set  forth  are  true  and  correct  and  that  in  other  respects 
they  are  true  to  the  best  of  his  knowledge,  information 
and  belief. 
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Witness  my  hand  and  official  seal,  this  14th  day  of 
March,  1916. 

HOWARD  O.  ROGERS, 

Notary  Public  for  Oregon. 

(SEAL) 

STATE  OF  OREGON, 

County  of  Multnomah, — ss. 

Before  me  the  undersigned,  Notary  Public,  in  and 
for  the  State  and  County  aforesaid,  personally  appeared 
this  14th  day  of  JNlarch,  A.  D.  1916,  George  T.  Brown, 
who  being  first  duly  sworn,  deposes  and  says  that  he  is 
an  officer  of  Brown-Meyer  Co.,  a  corporation,  plaintiff 
in  the  suit  in  Equity  No.  6718,  now  pending  in  the 
District  Court  of  the  United  States  for  the  District  of 
Oregon,  against  Crystal  I^aundry  Co.,  a  corporation  and 
Percy  G.  Allen,  defendants,  and  is  fully  cognizant  of 
the  terms  of  the  decree  rendered  therein,  and  of  the  in- 
junction issued  thereupon  against  said  defendants;  that 
since  the  28th  day  of  February,  1916,  when  said  injunc- 
tion was  served  upon  said  defendants  and  as  late  as  the 
11th  day  of  INIarch,  there  were  to  his  personal  knowledge 
in  use  in  the  department  store  of  the  Meier  &  Frank 
Co.,  in  the  City  of  Portland,  Oregon,  divers  devices  or 
towel  holders,  part  thereof  being  identical  in  construc- 
tion with  the  towel  holders  adjudged  to  be  an  infringe- 
ment of  the  patent  sued  on  in  the  suit  above  referred 
to  and  part  being  of  a  form  modified  in  certain  details 
which  he  is  advised  and  believes  to  be  immaterial  and 
to  be  covered  nevertheless  by  the  terms  of  the  patent 
sued  on  in  said  suit;  that  the  said  towel  holders  are, 
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as  affiant  is  informed  and  believes  furnished  to  the 
Meier  &  Frank  Co.,  and  are  supplied  with  towels  by  the 
Crystal  Laundry  Co.,  and  Percy  G.  Allen,  defendants 
as  aforesaid. 

GEORGE  T.  BROWN. 

Affiant  swears  that  the  foregoing  statements,  so  far 
as  they  come  within  his  personal  knowledge  as  above  set 
forth  are  true  and  correct,  and  that  in  other  respects  they 
ave  true  to  the  best  of  his  knowledge,  information,  and 
belief. 

Witness  my  hand  and  official  seal,  this  14th  day  of 
March,  1916. 

HOWARD  O.  ROGERS, 

Notary  Public  for  Oregon. 

(SEAL) 

In  the  District  Court  of  the  United  States  for  the 

District  of  Oregon. 

No.  6718. 

(Title) 

DEFENDANTS'    ANSWER    ON    CONTEMPT 
PROCEEDING. 

U.  S.  of  America, 
District  of  Oregon, — ss. 

The  above  named  defendants,  and  each  of  them,  an- 
swering the  affidavits  of  R.  P.  Meyer  and  George  T. 
Brown,  verified  respectively  March  14,  1916,  and  at- 
tached to  the  motion  of  complainants  for  a  rule  requiring 
defendants  to  show  cause  why  they  should  not  be  pun- 
ished for  the  alleged  violation  of  the  injunction  granted 
herein,  say: 
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They  deny  that  they  in  anywise  disobeyed  the  in- 
junction referred,  but  to  the  contrary  have  faithfully 
complied  therewith,  and  intended  so  to  do. 

They  admit  that  a  single  towel  rack,  of  the  kind 
held  by  the  court  to  be  an  infringement  of  the  patent 
in  suit,  was  inadvertently  left  by  defendants  in  the  hands 
of  Meier  &  Frank  Company.  This  occurred  in  the  fol- 
lowing manner : 

Over  a  year  ago  there  was  in  the  employ  of  defend- 
ants' corporation  one  who  solicited  for  them.  That  said 
solicitor  procured  the  installation  of  said  towel  rack  in 
the  women's  lavatory  of  the  7th  floor  of  the  Meier  & 
Frank  Building.  That  said  solicitor  left  the  employ 
of  defendants'  corporation  shortly  after  and  went  east, 
and  still  is  in  the  east.  That  later  the  Meier  &  Frank 
Company  remodeled  all  their  lavatories,  and  all  of  de- 
fendants corporation's  towel  racks  were  taken  out  dur- 
ing such  remodeling,  from  time  to  time,  and  later  re- 
placed. That  such  work  of  replacing  was  left  to  John 
A.  Clancy,  whose  affidavit  is  hereto  attached.  That  as 
shown  by  such  affidavit  the  single  towel  rack  in  question 
was  inadvertently  not  removed  from  the  Meier  &  Frank 
Company's  Building,  and  afterwards  reinstalled  in  the 
women's  lavatory  on  the  7th  floor,  but  the  defendants 
corporation  had  no  actual  knowledge  of  such  re-install- 
ment. That  defendants  corporation's  employees  very 
seldom  see  any  of  its  towel  racks.  That  its  drivers  merely 
deliver  the  required  number  of  towels  at  the  Meier  & 
Frank  Company's  building,  and  the  janitor,  or  other 
employee  of  the  latter,  then  places  the  towels  on  the 
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racks  belonging  to  defendants  corporation,  and  also 
gathers  together  the  used  towels  and  hands  them  back 
to  the  drivers. 

That  before  said  injunction  was  issued,  I,  Percy 
G.  Allen,  the  manager  of  defendants'  corporation,  gave 
said  John  A.  Clancy  positive  instructions  to  forthwith 
remove  all  towel  racks  held  by  this  coio-t  to  infringe 
])laintiff's  patent,  and  he  later  assured  me  that  he  had 
complied  with  my  instructions,  and  I  am  firmly  con- 
vinced that  he  honestly  believed  that  he  had  done  so, 
and  merely  inadvertently  overlooked  said  single  towel 
rack. 

That  there  are  no  other  towel  racks  used  by  defend- 
ants' corporation  which  resemble  the  towel  rack  held  to 
be  an  infringement.  That  defendants  have  offered  plain- 
tiff unqualified  opportunity  to  inspect  all  their  towel 
racks,  and  have  informed  complainant  of  the  location 
thereof.  That  defendants  have  endeavored  faithfully 
to  respect  the  order  of  this  court  in  the  premises,  and 
will  at  all  times  continue  so  to  do. 

That  complainant  did  not  call  the  existence  of  said 
single  towel  rack  to  the  attention  of  defendants,  other- 
wise than  by  said  contempt  proceedings,  notwithstan<l- 
ing  that  complainant  and  defendants  were  in  daily  con- 
ference for  some  time  past  in  making  up  a  statement 
for  the  use  of  the  Master  in  the  accounting  proceedings. 
That  immediately  upon  having  said  single  rack  called 
to  defendants'  attention,  the  same  was  instanth^  removed. 
That  furthermore,  in  the  accounting  proceedings  it  was 
agreed  between  complainant   and  defendants  that  all 
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towel  racks  now  in  use  by  defendants,  other  than  roller 
towels,  should  be  tabulated,  so  that  all  questions  which 
concern  the  premises  can  be  submitted  to  the  Master. 
That  complainant  has  stated  to  defendants  that  they 
will  base  the  recovery  which  they  claim  to  be  entitled  to 
on  the  number  of  used  towels  and  not  on  the  number 
of  racks  in  use,  and  defendants  have  given  complainant 
a  full  and  true  statement  of  the  number  of  towels. 

Therefore,  complainant  has  not  suffered  any  loss  by 
said  inadvertent  use  of  said  overlooked  towel  rack,  but 
have  a  full  account,  and  will  have  full  recovery  on  all 
towels  in  accordance  with  what  may  be  the  final  de- 
terminations of  the  court  in  the  premises. 

PERCY  T.  ALLEN. 

Subscribed  and  sworn  to  before  me  this  18th  day 
of  March,  1916. 

WM.  C.  SCHMITT, 
Notary  Public  for  Oregon. 
L.  S.  My  commission  expires  Sept.  8,  1916. 

In  the  District  Court  of  the  United  States  for  the 
Distiict  of  Oregon. 

No.  6718. 
(Title) 

AFFIDAVIT  OF  JOHN  A.  CLANCY. 

United  States  of  America, 
District  of  Oregon,— ss. 

I,  John  A.  Clancy,  being  duly  sworn  say;  that  I 
reside  in  the  City  of  Portland,  in  the  above  named  dis- 
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trict,  and  have  been,  and  still  am,  the  Route  Manager 
in  charge  of  the  towel  supply  department  of  the  above 
named  defendants,  Crystal  Laundry  Company.  That 
I  have  read  the  annexed  answer  of  the  defendants,  veri- 
fied March  18th,  1916,  and  know  the  contents  thereof. 
That  the  single  towel  rack  of  the  kind  held  by  this  court 
to  be  an  infringement  of  the  patent  in  suit,  was  in- 
advertently left  by  me  in  the  hands  of  the  Meier  &  Frank 
Company,  as  in  said  answer  stated.  That  during  the 
time  said  Meier  &  Frank  Company  remodeled  their 
building  in  said  City  of  Portland,  the  towel  racks  sup- 
plied by  defendants'  corporation  were  from  time  to  time 
taken  out  of  the  places  where  installed.  That  all  towel 
racks  so  removed  were  turned  over  to  me  and  later 
replaced,  but  I  did  not  keep  any  record  of  such  towel 
racks.  That  I  was  firmly  of  the  belief  that  all  towel  racks 
used  by  the  Meier  &  Frank  Company  in  their  building 
prior  to  the  remodeling  thereof,  had  been  turned  in  to  me, 
and  therefore,  also  believed  that  I  had  a  complete  record 
of  all  the  towel  racks  used  by  said  Meier  &  Frank  build- 
ing. That  I  did  not  know,  until  my  attention  was  speci- 
fically called  thereto,  by  Mr.  Allen,  Manager  of  the  de- 
fendant corporation,  after  he  had  read  the  affidavits  in 
the  contempt  proceedings  referred  to  in  defendants  said 
answer,  that  said  single  forbidden  towel  rack  was  still 
in  use  in  the  women's  lavatory  on  the  7th  floor  of  the 
said  Meier  &  Frank  building ;  and  Mr.  Allen  immediately 
gave  me  instruction  to  remove  said  towel  rack,  and  with 
such  instructions  I  forthwith  complied  by  removing  said 
towel  rack. 

J.  A.  CLANCY. 
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Subscribed  and  sworn  to  before  me  this  18th  daj^ 
of  March,  1916. 

WM.  C.  SCHMITT, 
Notary  Public  for  Oregon. 
L.  S.  My  commission  expires  Sept.  8,  1916. 


In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  6718. 
(Title) 

SUPPLEMENTAL  DECREE. 

This  21st  day  of  March,  A.  D.  1916,  this  cause 
coming  on  to  be  heard  before  the  Honorable  Charles  E. 
Wolverton,  District  Judge,  on  certain  affidavits  filed 
herein  charging  defendants  with  contempt  for  violation 
of  the  injunction  heretofore  granted  in  this  cause,  both 
parties  being  represented  by  counsel  present.  And  the 
Court  having  heard  argimient  of  counsel  for  both  parties 
and  having  considered  said  affidavits,  and  also  the  modi- 
fied device  admitted  by  the  defendants  to  have  been 
used  by  them  and  complained  of  by  plaintiff  as  con- 
stituting a  continuing  infringement  since  the  decree  made 
in  this  cause  of  the  patent  in  suit,  said  device  compris- 
ing a  shelf,  a  wire  towel  retaining  member,  snap  hooks 
secured  to  opposite  ends  of  said  member  and  adapted 
to  secure  said  member  to  the  shelf,  and  a  staff  or  sup- 
porter on  the  shelf  for  supporting  a  portion  of  said 
member  above  the  shelf, 
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NOW  THEREFORE,  upon  consideration  thereof 
it  is  ORDERED,  ADJUDGED  AND  DECREED 

as  follows: 

FIRST.  That  the  aforesaid  modified  device  in- 
fringes upon  the  patent  in  suit,  to-wit:  United  States 
Letters  Patent  No.  1,115,895,  granted  and  issued  on 
the  3rd  day  of  November,  1914  to  Brown-Meyer  Com- 
pany, assignee  of  Charles  F.  Brown. 

SECOND.  That  the  defendant.  Crystal  Laundry 
Company  and  Percy  G.  Allen,  in  the  use,  manufacture 
or  sale  of  said  modified  device,  have  infringed  and  do 
infringe  upon  the  claims  of  said  Letters  Patent,  and 
upon  the  exclusive  rights  of  the  complainant  under  the 
same. 

THIRD.  That  the  Special  Master  in  this  cause, 
John  B.  Cleland,  shall  take  into  consideration  said  modi- 
fied device  and  report  thereon  to  the  Court  in  accordance 
with  the  instructions  and  under  the  authority  of  his 
original  appointment  to  act  as  Special  Master  in  this 
cause. 

FOURTH.  That  the  manufacture,  use,  and  sale, 
manufacture,  use  or  sale  of  said  modified  device  con- 
stitutes a  violation  of  the  injunction  heretofore  granted 
and  issued  in  this  cause. 

FIFTH.  That  in  respect  to  said  violation  of  the 
injunction  and  in  respect  also  to  the  violation  thereof 
complained  of  in  the  use  of  one  of  the  identical  devices 
covered  by  the  original  decree,  the  Court  condones  the 
offense  upon  present  showing  made  to  the  satisfaction 
of  the  Court  that  the  said  use  in  a  single  instance  of  the 
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said  identical  device  covered  by  the  origiMal  decree  was 
made  unintentionally,  and  that  in  all  other  respects  the 
order  of  the  Court  will  be  strictly  and  fully,  without  any 
delay,  complied  with. 

CHAS.  E.  WOLVERTON, 

Judge. 


In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  6718. 

(Title) 

MOTION    TO    VACATE    SUPPLEMENTAL 
DECREE  OF  MARCH  21,  1916. 

And  now  comes  the  above  named  defendants  and 
move  the  Court,  on  the  annexed  petition  of  the  above 
named  defendants,  verified  March  31,  1916,  and  other 
papers  and  exhibits  therein  referred  to,  to  vacate  the 
supplemental  decree  entered  in  this  cause  on  the  21st 
day  of  March,  1916,  and  that  thereupon  the  parties  to 
this  suit  be  required  to  submit  to  the  Court,  or  to  the 
Master  by  the  Court  appointed,  as  the  Court  may  deem 
expedient,  all  proofs  which  they  may  have  concerning 
the  particular  wire  towel  rack  referred  to  in  said  sup- 
plemental decree,  and  with  regard  to  its  bearing  upon  the 
alleged  improvement  in  towel  racks  claimed  to  be  covered 
by  the  complainant's  patent  in  suit,  in  order  that  the 
Court  may  thereupon  take  such  further  proceedings  in 
this  cause  as  to  it  may  seem  meet;  and  that  the  defend- 
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ants  have  such  further  and  other  rehef  in  the  premises 
as  may  be  just. 

Dated  April  4,  1916. 

T.  J.  GEISLER, 

Attorney  for  Defendants. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  6718. 

(Title) 

AFFIDAVIT  OF  PERCY  G.  ALLEN. 

United  States  of  America, 
District  of  Oregon, — ss. 

I,  Percy  G.  Allen,  being  duly  sworn,  say  that  I 
reside  in  the  City  of  Portland,  State  of  Oregon,  that  I 
am  the  president  of  the  above  named  defendant.  Crystal 
Laundry  Co.,  and  also  one  of  the  defendants,  that  I 
was  present  in  the  United  States  District  Court  at  Port- 
land, Oregon,  on  the  21st  day  of  March,  1916,  at  the 
contempt  proceedings  then  being  heard  before  the  Hon. 
Charles  E.  Wolverton,  United  States  District  Judge, 
on  the  representations  presented  to  said  Judge  by  the 
complainants  in  this  suit;  and  that  in  such  proceedings 
a  certain  wire  towel  rack,  of  which  a  photograph  is 
hereto  annexed  and  marked  "Exhibit  A"  and  referred 
to  as  a  part  of  this  affidavit,  was  presented  by  complain- 
ant's counsel,  Joseph  L.  Atkins,  to  the  Court  as  being  an 
infringement  of  the  towel  rack  described  in  the  patent  in 
suit,  and  the  claims  of  the  latter;  and  that  in  the  course 
of  such  proceeding  said  complainant's  counsel  did  point 
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to  and  state  to  the  court  that  the  construction  of  the 
towel  rack  shown  in  said  Exhibit  A  was  the  equivalent 
of  the  towel  rack  described  in  the  patent  in  suit;  that  the 
shelf  A'  of  Exhibit  A  was  the  equivalent  of  the  shelf 
or  supporting  member  of  the  Brown  device  covered  b}^ 
the  patent  in  suit;  that  the  post  B  with  its  forked  end 
B'  was  the  equivalent  of  the  towel  assembling  member  of 
the  patent  in  suit ;  and  that  the  wire  C  was  the  equivalent 
of  the  flexible  retaining  member  of  the  patent  in  suit; 
and  that  the  means  by  which  the  top  end  of  the  wire  C 
was  secured  to  the  shelf  A'  was  also  adapted  to  having 
the  lower  end  of  the  wire  C  secured  thereon,  and  thus 
provide  means  which  were  equivalent  to  the  means  speci- 
fied in  said  Brown  patent  for  securing  both  ends  of 
the  flexible  retaining  member  therein  shown  in  connec- 
tion with  the  assembling  member.  And  I  also  heard  the 
complainant's  counsel  state  as  the  reason  why  he  con- 
sidered the  wire  towel  rack  shown  by  said  Exhibit  A  to 
be  an  infringement  of  the  patent  in  suit  was  that  the 
lower  end  of  the  wire  C  could  be  removed  from  its  point 
of  attachment  at  the  base  of  the  case  A  and  fastened 
to  the  same  means  to  which  the  upper  end  of  the  wire 
is  secured  in  said  wire  towel  rack. 

That  I  am  informed,  by  an  examination  of  the  ap- 
j3lication  for  patent  made  by  one  Henry  A.  Ammann, 
whose  application  is  still  pending  in  the  United  States 
Patent  Office,  under  Serial  No.  864,059,  having  been 
filed  September  29,  1914,  that  the  said  Ammann  in- 
vented his  towel  rack  prior  to  Jvme  15,  1913,  and  at 
that  time  did  disclose  to  others  his  said  invention,  and 
built  a  full-sized  towel  rack  embodying  said  invention, 
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and  that  such  towel  rack  was  operated  in  the  presence 
of  others,  and  operated  successfully.  That  the  said 
Henry  A.  Ammann  resides  at  Spokane,  Washington, 
and  I  have  requested  him  to  make  an  affidavit  of  said 
facts  himself,  that  I  expect  to  receive  such  affidavit  with- 
in a  few  days  and  when  obtained  will  be  served  and  filed 
in  connection  with  this,  my  own,  af fdavit  in  the  premises. 

That  the  wire  towel  rack  so  invented  by  said  Henry 
A.  Ammann,  and  described  and  shown  in  his  said  ap- 
plication for  letters  patent,  is  substantially  of  the  same 
construction,  and  also  operates  in  the  same  manner  as 
the  towel  rack  presented  in  Court,  as  aforesaid,  and 
shown  by  said  photo  Exhibit  A  hereto  attached. 

PERCY  G.  ALLEN. 

Subscribed  and  sworn  to  before  me  this  5th  day  of 

April,  1916. 

WM.  C.  SCHMITT, 

L.   S.  Notary  Public  for  Oregon. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  6718. 
(Title) 
United  States  of  America, 
District  of  Oregon, — ss. 

I,  John  A.  Clancy,  being  first  duly  sworn,  depose 
and  say  that  I  reside  in  the  City  of  Portland,  State  of 
Oregon,  that  I  was  present  in  the  United  States  District 
Court  at  Portland,  Oregon,  on  the  21st  day  of  March, 
1916,  at  the  time  of  the  hearing  of  the  contempt  pro- 
ceeding referred  to  in  the  annexed  affidavit  of  Percy 
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G.  Allen,  and  at  said  time  there  was  presented  before 
the  Hon.  Charles  E.  Wolverton,  United  States  District 
Judge,  who  heard  said  contempt  proceeding,  a  wire  towel 
rack  which  was  later  photographed  and  is  represented 
by  the  photograph  Exhibit  A  hereto  attached;  and  that 
I  also  heard  the  complainant's  counsel,  Mr.  Joseph  L. 
Atkins,  state  before  the  Court  that  he  considered  said 
wire  towel  rack  an  infringement  upon  the  patent  granted 
to  Charles  F.  Brown,  November  3, 1914,  being  the  patent 
involved  in  this  suit ;  and  I  heard  the  said  complainant's 
counsel  compare  said  wire  towel  rack  with  the  towel 
rack  described  in  the  patent  in  suit,  and  in  such  de- 
scription heard  said  complainant's  counsel  describe  the 
shelf  marked  A'  in  Exhibit  A,  showing  said  wire  towel 
rack  as  being  the  equivalent  of  the  shelf  in  the  device 
described  in  the  patent  in  suit;  the  forked  post  B'  to 
be  the  equivalent  of  the  towel  assembling  member  of  the 
patent  in  suit;  the  flexible  wire  C  to  be  the  equivalent 
of  the  flexible  retaining  member  of  the  patent  in  suit; 
and  the  means  for  fastening  the  upper  end  of  said  wire 
C  to  the  bottom  of  the  shelf  A'  being  the  equivalent 
of  the  means  provided  for  securing  the  bottom  end  of 
the  flexible  member  in  the  patent  in  suit. 

J.  A.  CLANCY. 

Subscribed  and  sworn  to  before  me  this  3rd  day  of 
April,  1916. 

WM.  C.  SCHMITT, 
L.  S.  Notary  Public  for  Oregon. 
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In  the  District  Court  of  the  United  States  for  the 

District  of  Oregon. 

No.  6718. 

(Title) 

AFFIDAVIT  OF  AMOS  BURG. 

United  States  of  America, 

District  of  Oregon, — ss. 

I,  Amos  Burg,  being  first  duly  sworn,  say  that  I 
reside  in  the  City  of  Portland,  State  of  Oregon,  that 
I  have  read  the  foregoing  affidavits  of  John  A.  Clancy 
and  Percy  G.  Allen,  that  I  was  present  in  the  United 
States  District  Court  at  Portland,  Oregon,  on  the  21st 
day  of  March,  1916,  at  the  time  of  the  hearing  of  the 
contempt  proceeding  before  the  Hon.  Charles  E.  Wol- 
verton,  United  States  District  Judge;  that  I  was  also 
present  in  Court  on  said  day  and  heard  counsel  for  com- 
plainants describe  said  wire  towel  rack  shown  in  the 
accompanjdng  Exhibit  A,  and  that  the  statements  made 
in  said  annexed  affidavits  of  John  A.  Clancy  and  Percy 
G.  Allen,  with  respect  to  what  was  said  by  complainant's 
counsel  at  that  time,  with  regard  to  the  construction 
and  operation  of  the  wire  towel  rack  shown  by  said  Ex- 
hibit A,  and  its  bearing  on  the  device  shown  in  the 
patent  in  suit,  are  in  all  respects  correct  as  I  know  of 
my  own  knowledge,  b}^  reason  of  being  present  on  said 

occasion. 

AMOS  BURG. 

Subscribed  and  sworn  to  before  me  this  5th  day  of 

April,  1916. 

WM.  C.  SCHMITT, 

L.  S.  V  Notary  Public  for  Oregon. 
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///  the  Disitict  Court  of  the  United  States  for  the 
Disttict  of  Oregon. 

No.  6718. 

(Title) 

AFFIDAVIT  OF  WM.  C.  SCHMITT. 

United  States  of  America, 
District  of  Oregon, — ss. 

I,  William  C.  Schmitt,  being  first  duly  sworn,  say 
that  I  am  a  graduate  engineer,  having  given  special  at- 
tention to  patent  matters  for  some  years  past,  and  am 
duly  admitted  to  practice  before  the  United  States 
Patent  Office.  That  I  am  conversant  with  the  reading 
of  the  patent  drawings  and  specifications.  That  I  have 
read  what  I  believe  to  be  a  copy  of  the  specification  and 
seen  a  blue  print  of  drawings  constituting  a  part  of  the 
application  for  patent  filed  by  Henry  A.  Ammann  for 
an  improvement  for  Towel  Racks,  September  29,  1914, 
in  the  United  States  Patent  Office  under  Serial  No. 
864,059.  That  I  have  also  seen  the  device  described  in 
tlie  annexed  petition  of  the  above  named  defendants  to 
be  the  towel  rack  shown  by  Exhibit  A  hereto  attached, 
and  in  said  petition  referred  to;  that  said  photograph, 
Exhibit  A,  is  a  photograph  of  said  towel  rack,  and  that 
said  towel  rack  is  the  identical  device  described  and  shown 
by  said  drawings  and  specification  in  said  application 
of  Ammann. 

That  said  "Exhibit  A"  consists  of  an  upright  case 
A,  open  at  the  upper  part  at  the  front,  in  which  open 
part  is  a  shelf  A',  on  which  is  mounted  a  post  B  having 
a  forked  upper  end  B'.  A  wire  C  has  its  upper  end 
led  through  the  shelf  A'  and  is  fastened  on  the  under 
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side  of  the  latter  to  a  sort  of  snap  hook,  and  the  lower 
end  of  the  wire  C  is  fastened  to  a  sort  of  snap  hook 
provided  in  the  bottom  of  the  portion  D.  The  towels 
are  strung  on  the  wire  C,  and  in  use  are  brought  over 
the  fork  and  dropped  in  the  receptacle  C,  as  illustrated 
in  the  photograph. 

That  the  device  shown  by  Exhibit  A  is  substantially 
in  accordance,  both  in  construction  and  in  operation, 
with  the  device  disclosed  by  said  application  for  patent 
of  Henry  A.  Ammann.  That  included  in  the  copy  of 
the  latter's  application  shown  to  me  is  an  affidavit  on 
behalf  of  said  Henry  A.  Ammann,  giving  a  description 
of  a  device  which  he,  said  Ammann,  invented  prior  to 
June  15,  1913;  and  that  the  description  of  the  device 
given  in  said  affidavit  tallies,  in  respect  to  construction 
and  operation,  substantially  with  the  description  of  the 
invention  contained  in  said  application  for  patent  of  said 
Henry  A.  Ammann,  and  also  with  the  construction  and 
operation  of  said  Exhibit  A. 

WM.  C.  SCHMITT. 

Subscribed  and  sworn  to  before  me  this  5th  daj^  of 
April,  1916. 

G.  S.  GILLESPIE, 
Notary  Public  for  Oregon. 
L.  S.  My  commission  expires  April  7,  1917. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  6718. 

(Title) 

AFFIDAVIT  OF  VIVIAN  FLEXNER. 

State  of  Oregon, 

County  of  Multnomah, — ss. 

I,  Vivian  Flexner,  being  duly  sworn,  depose  and  say 
that  I  reside  in  the  City  of  Portland,  State  of  Oregon; 
that  I  am  the  duly  appointed  stenographer  who  is  tak- 
ing the  testimony  before  the  Master  on  the  accounting 
in  the  above  entitled  suit,  and  that  on  the  30th  day  of 
March,  1916,  in  the  hearing  before  the  Master,  the  fol- 
lowing matters  were  stated  by  the  counsel  for  the  respec- 
tive parties  in  my  presence: 

"MR.  GEISLER:  The  plaintiff's  counsel  admits 
that  he  did  contend  before  the  Court  on  the  hearing  at 
which  the  supplemental  decree  was  entered,  that  the  de- 
vice marked  Complainant's  Exhibit  EE,  is  an  infringe- 
ment of  the  patent  in  suit. 

"MR.  ATKINS:  Complainant's  counsel  adds  that 
the  Court  considered  that,  passed  upon  it  and  signed 
the  supplemental  decree  to  that  effect." 

I  do  further  state  that  I  have  examined  the  photo- 
graph hereto  attached  as  Exhibit  A,  and  that  such  photo- 
graph shows  the  device  which  was  referred  to  in  said 
statements  as  Exhibits  EE. 

( Sd. )      Vivian  Flexner. 

Subscribed  and  sworn  to  before  me  this  4th  day  of 
April,  1916. 
L.  S.  ( Sd)      Glenn  E.  Husted, 

Notary  Public  for  Oregon. 

My  commission  expires  Jan.  4,  1920. 

39 


In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 
No.  6718. 
(Title.) 
To  Joseph  L.  Atkins,  Esq.,  Attorney  for  Comjjlcdnant: 
Please  take  notice  that    the  annexed    affidavits  of 
Henry  A.  Ammann,  John  Frank  Clinton  and  George 
W.  Blood,  verified  the  8th  day  of  April,  1916,  will  be 
filed  and  used  as  part  of    the    moving    papers    in  the 
Motion  in  the  above  entitled  suit  for  vacating  the  sup- 
plemental decree  therein  entered  the  21st  day  of  March, 

1916. 

Dated,  April  10,  1916.  T.  J.  GEISLER, 

Attorney  for  Defendants. 

Due  service  of  the  above  notice  and  copies  of  the 

affidavits  referred  to  therein  is  hereby  admitted  this 

10th  day  of  April,  1916. 

JOSEPH  L.  ATKINS, 

Attorney  for  Complainant. 

In  the  United  States  District  Court  for  the 
District  of  Oregon. 

No.  6718. 

(Title.) 

AFFIDAVIT  OF  HENRY  A.  AMMANN. 

State  of  Washington, 
Count}^  of  Spokane — ss. 

Henry  A.  Ammann,  being  first  duly  sworn,  doth 
depose  and  say,  that  he  is  the  applicant  of  finally  allowed 
United  States  application  for  patent  for  improvement 
in  towel  racks,  filed  in  the  Patent  Office,  at  Washing- 
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toil,  D.  C,  on  the  29th  day  of  September,  1914,  bearing 
serial  No.  864,059. 

Affiant  avers  that  the  aforenamed  record  in  the  Pat- 
ent Office  shows  that  the  patent  to  C.  F.  Brown,  No. 
1,115,895,  issued  November  3d,  1914,  and  having  an 
application  filing  date  of  August  13th,  1913,  was  cited 
as  an  anticipatory  reference  against  certain  claims  of 
the  aforenamed  patent  application. 

That  prior  to  June  15th,  1913,  applicant  conceived 
the  idea  of  stringing  towels  on  a  flexible  line  or  wire 
with  the  towels  supported  on  a  shelf  and  one  end  of  the 
wire  anchored  to  the  shelf  and  the  other  end  of  the  wire 
anchored  to  the  floor,  and  affiant  conceived  the  idea  of 
a  fork-like  but  entirely  open  guide  for  engaging  an 
intermediate  portion  of  the  flexible  line  or  wire,  and 
that  prior  to  June  15th,  1913,  applicant  himself  con- 
structed an  actual  full  size  device  fully  embodying  his 
conception.  The  said  device  was  constructed  in  affiant's 
barn  at  715  East  Front  Avenue,  Spokane,  Washington, 
as  he  did  not  desire  to  disclose  the  invention  to  anyone 
excepting  the  foreman  of  his  laundry  and  his  bookkeeper, 
whose  names  are,  respectively,  George  W.  Blood  and 
John  Frank  Clinton.  That  when  the  device  was  com- 
pleted it  was  in  all  respects  according  to  the  attached 
])hotograph  marked  Exhibit  A;  that  in  said  device,  the 
fork  or  open  guide  consisted  of  an  upright  board  A, 
nailed  to  a  shelf  B,  and  that  the  shelf  B  was  fixed  to  a 
board  C,  anchored  to  the  wall  in  the  office  as  indicated 
by  nails  D.  In  forming  the  fork,  the  latter  was  notched 
at  E  to  form  a  guide  for  the  flexible  wire  F.    One  end 
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or  the  ilexible  wire  t  extended  through  a  stack  of  towels 
G,  and  through  the  support  B  where  it  was  anchored  at 
H.  The  wire  extended  downwardly  and  was  anchored 
to  the  floor  at  I. 

Affiant  avers  that  the  attached  photograph  is  not 
a  photograph  of  the  original  device,  but  is  a  photograph 
of  a  device  built  in  all  respects  similar  to  the  original 
device.  Although  diligent  efforts  have  been  made  to 
locate  the  original  device,  it  has  been  found  impossible  to 
do  so  by  reason  of  the  fact  that  shortly  after  the  original 
device  was  constructed,  affiant  moved  his  toilet  supply 
business  from  the  old  plant  at  715  East  Front  Avenue, 
Spokane,  Washington,  to  the  new  plant  at  629-31  Erie 
Street,  Spokane,  Washington. 

The  original  device,  precisely  in  accordance  with  the 
attached  photograph,  was  set  up  by  affiant  at  his  old 
laundry,  prior  to  June  15th,  1913,  and  that  the  said 
Blood  and  Clinton  were  present  at  the  time,  and  said 
device  was  carefully  and  exhaustively  operated  and  ex- 
amined to  determine  whether  or  not  the  towels  would 
remain  in  stacked  order  on  the  shelf  in  view  of  the  pulls 
and  jerks  on  the  wire  incident  to  the  operation  of  wiping 
the  hands  or  face,  and  affiant  and  each  of  said  parties 
advanced  the  towels  singly  along  the  wire  and  over  and 
through  the  fork  guide  to  determine  whether  or  not  the 
plan  and  device  were  feasible.  The  said  Blood  and 
Clinton,  and  affiant,  further  examined  the  towels  to 
determine  whether  or  not  the  yield  of  the  wire  would 
be  sufficient  to  prevent  the  formation  of  enlarged  holes 
in  the  towels  as  the  same  were  drawn  along  the  wire 
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and  used  for  wiping  purposes,  and  it  was  found  that  the 
device  worked  highly  successfully. 

The  circumstances  which  caused  affiant,  and  the 
said  Blood  and  Clinton,  to  clearly  recall  the  date  of  first 
making  and  using  this  device,  were  as  follows :  Affiant 
is  secretary  and  treasurer  of  the  Spokane  Toilet  Supply 
Company,  of  Spokane,  Washington,  and  the  said  com- 
pany constructed  a  new  plant  at  629-31  Erie  Street, 
Spokane,  Washington,  the  building  of  which  was  started 
June  1st,  1913,  and  affiant  was  so  completely  occupied 
in  attending  to  the  construction  of  this  new  plant  that 
he  was  unable  to  give  his  attention  to  the  further  opera- 
tion of  said  invention  until  after  the  plant  was  completed 
on  January  10th,  1914. 

Immediately  after  the  business  of  said  company  was 
successfully  installed  in  said  new  plant  on  or  about  the 
last  of  January,  1914,  affiant  engaged  a  carpenter  to 
construct  the  actual  device  shown  in  the  attached  photo- 
graph in  order  to  show  the  same  to  the  remaining  owner 
of  the  company  who  is  permanently  located  at  Seattle, 
Washington,  and  who  did  not  see  the  original  device. 
The  device  now  shown  in  the  photograph  is  still  in  the 
possession  of  affiant. 

Affiant  avers  that  he  has  telegraphed  to  the  United 
States  Patent  Office  an  order  for  a  certified  copy  of 
his  afore-named  application  and  that  the  money  has  been 
deposited  therefor  in  the  United  States  Government  De- 
pository at  the  Old  National  Bank,  Spokane,  Wash- 
ington, and  that  the  afore-named  averments  constitute 
all  that  is  pertinent  for  the  hearing  now  before  this  Hon- 
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orable  Court;  and  further,  affiant  avers  that  said  certi- 
fied copy  will  show  the  actual  sketch  which  the  Honor- 
able Commissioner  of  Patents  accepted  as  proof,  in  lieu 
of  the  lost  original  device,  and  further,  that  the  certified 
copy  will  show  the  citation  of  the  said  Brown  patent  as  a 
reference  against  affiant  and  will  also  show  the  with- 
drawal, subsequently,  of  said  Brown  patent  in  view  of 
the  aforesaid  proof,  further  affiant  saith  not. 

(Sd.)   HENRY  A.  AMMANN. 

Subscribed  and  sworn  to  before  me  this  8th  day  of 
April,  1916.  MONICA  B.  THOMPSON, 

Notary  Public  in  and  for  the  State  of  Washington, 
(L.  S.)  residing  at  Spokane. 

In  the  United  States  District  Court  for  the 

District  of  Oregon. 

No.  6718. 

(Title.) 

AFFIDAVIT  OF  GEO.  W.  BLOOD. 

State  of  Washington, 
County  of  Spokane, — ss. 

George  W.  Blood,  being  duly  sworn,  doth  depose 
and  say  that  he  knows  Henry  A.  Ammann,  and  that  he 
has  been  acting  in  the  capacity  of  foreman  for  the  above 
Henry  A.  Ammann  in  the  Spokane  Toilet  Supply  Com- 
pany's plant  for  over  three  years  preceding  the  date 
hereof. 

That  affiant  has  carefully  read  the  affidavit  of  the 
said  Ammann,  executed  the  8th  day  of  April,  1916,  and 
affiant  avers  that  he  was  present  when  the  first  device 
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was  tried  out,  and  that  photograph  correctly  shows  the 
device  as  installed  and  tried  out  in  accordance  with  the 
said  Ammann  affidavit;  that  affiant  was  also  present 
when  the  device  in  the  photograph  was  tried  out,  and 
affiant  avers  that  to  the  best  of  his  knowledge  and  belief 
that  all  of  the  statements  made,  and  facts  described  in 
the  said  Ammann  affidavit  are  true  and  correct;  fur- 
ther affiant  saith  not. 

(Sd.)    GEORGE  W.  BLOOD. 

Subscribed  and  sworn  to  before  me  this  8th  day  of 
April,  1916.  MONICA  B.  THOMPSON, 

Notary  Public  in  and  for  the  State  of  Washington, 
(L.  S.)  residing  at  Spokane. 

In  the  United  States  District  Court  for  the 
District  of  Oregon. 

No.  6718. 

(Title.) 

AFFIDAVIT   OF   JOHN    FRANK   CLINTON. 

State  of  Washington, 
County  of  Spokane, — ss. 

John  Frank  Clinton,  being  duly  sworn,  doth  depose 
and  say  that  he  knows  Henry  A.  Ammann,  and  that  he 
has  been  acting  in  the  capacity  of  bookkeeper  for  Henry 
A.  Ammann  in  the  Spokane  Toilet  Supply  Company's 
plant  for  over  three  years  preceding  the  date  hereof. 

That  affiant  has  carefully  read  the  affidavit  of  the 
said  Ammann,  executed  the  8th  day  of  April,  1916,  and 
affiant  avers  that  he  was  present  when  the  first  device 
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shown  in  photograph  was  tried  out,  and  that  photograph 
correctly  shows  the  device  as  installed  and  tried  out  in 
accordance  with  the  said  Ammann  affidavit ;  that  affiant 
was  also  present  when  the  device  in  the  photograph  was 
tried  out,  and  affiant  avers  that  to  the  best  of  his  knowl- 
edge and  belief  that  all  of  the  statements  made,  and  facts 
described  in  the  said  Ammann  affidavit  are  true  and 
correct,  further  affiant  saith  not. 

(Sd.)  JOHN  FRANK  CLINTON. 

Subscribed  and  sworn  to  before  me  this  8th  day  of 
April,  1916.  MONICA  B.  THOMPSON, 

Notary  Public  in  and  for  the  State  of  Washington, 
(L.  S.)  residing  at  Spokane. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  6718. 

(Title.) 

MOTION   FOR   LEAVE    TO   FILE    SUPPLE- 
MENTAL ANSWER. 

And  now  come  the  above  named  defendants  and  move 
the  Court,  on  the  annexed  petition  of  the  above  named 
defendants,  verified  April  4,  1916,  and  the  matters 
therein  referred  to,  for  an  order  granting  defendants 
leave  to  file  the  supplemental  answer,  also  referred  to 
in  said  petition,  setting  forth  facts  material  to  this  cause 
which  occurred  subsequent  to  the  filing  of  the  original 
answer  herein;  also  permitting  defendants  to  prove  the 
facts  alleged  by  such  supplemental  answer,  and  for  the 
re-hearing  of  this  cause  on  such  further  proofs  of  defend- 
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ants;  and  that  defendants  have  also  such  other  and  fur- 
ther relief  in  the  premises  as  to  the  Court  may  seem  meet. 
Dated,  April  4,  1916.  T.  J.  GEISLER, 

Attorneys  for  Defendants. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  6718. 

(Title.) 

PETITION  FOR  LEAVE  TO  FILE  SUPPLE- 
MENTAL  ANSWER   AND   TAKE 
PROOFS  THEREON. 

To  the  Honorable,  the  Judges  of  the  Above  Named 
District  Court: 

The  petition  of  the  Crystal  Laundry  Company,  a 
corporation,  and  Percy  G.  Allen,  respectively  shows : 

That  this  suit  was  brought  to  recover  for  the  alleged 
infringement  of  letters  patent  of  the  United  States 
granted  to  Charles  F.  Brown  November  3,  1914,  No. 
1,115,895,  on  an  application  filed  by  said  Brown  August 
13,  1913. 

That  the  defendants  answered,  denying  that  said 
BroAvn  was  the  first  inventor  of  said  invention,  and  also 
denying  that  thc}^  infringed  the  same,  except  inadver- 
tently during  the  month  of  November,  1914,  as  by  ref- 
erence to  Defendants'  Answer  will  more  fulty  appear. 

That  when  Defendants'  Answer  was  filed  they  had 
only  such  knowledge  with  respect  to  the  state  of  the  art 
as  disclosed  by  the  patents  issued  in  the  art. 
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That  as  defendants  have  only  just  ascertained,  when 
they  filed  their  answer  in  this  suit,  there  were  pending 
in  the  United  States  Patent  Office  two  applications  for 
letters  patent  on  behalf  of  two  other  inventors,  whose 
inventions  were  and  are  prior  to  the  alleged  invention  of 
Brown  described  in  the  patent  in  suit,  and  one  of  said 
inventions  apparently  dominating  all  types  of  towel 
racks  of  the  kind  in  question. 

That,  therefore,  said  pnor  inventions,  and  the  letters 
patent  issued  and  to  be  issued  thereon,  have  a  material 
bearing  on  all  issues  involved  in  this  cause  and  tend  to 
show: 

First — That  said  Brown  is  not  the  first  inventor  of 
his  alleged  invention,  as  claimed  in  his  alleged  letters 
patent. 

Second — That  if  said  letters  patent  be  upheld  at  all, 
the  claims  thereof  must  have  a  very  strict  construction 
placed  thereon,  and  when  so  construed  the  device  used 
by  defendants  after  December  1,  1914,  would  not  in- 
fringe in  any  event. 

Third — That  if  said  Brown's  alleged  invention,  and 
the  letters  patent  thereon  granted,  are  valid,  the  alleged 
invention  of  said  Brown  is  itself  dominated  by  the  inven- 
tion of  and  the  letters  patent  issued  thereon  to  Jacques 
Rousso,  dated  October  19,  1915,  and  No.  1,157,046,  and 
granted  on  an  application  filed  January  12,  1912,  thus 
long  prior  to  the  application  of  said  Brown,  which  cul- 
minated in  the  patent  in  suit. 

That  said  letters  patent  of  Rousso  controlled  the  use 
of  any  individual  towel  racks  of  the  kind  and  type  in 
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question  in  this  suit,  and  therefore  said  letters  patent 
control  also  the  particular  towel  racks  used  by  the  de- 
fendants, and  thus,  though  assuming  that  the  device  used 
by  the  defendants  even  during  the  period  from  Novem- 
ber 1st  to  December  1, 1914,  did  infringe  upon  the  patent 
in  suit,  such  device  of  defendants  would  also,  and  to  a 
much  greater  extent,  be  dominated  by  and  tributary  to 
said  Rousso  patent,  and  consequently  defendants  would 
have  to  settle  with  the  latter  too,  which  fact  is  very 
material  in  all  phases  of  this  cause,  and  particularly  also 
on  any  accounting  for  profits  alleged  to  be  due  com- 
plainant. 

That  defendants  only  just  discovered  the  Rousso 
patent.  That  said  patent  not  being  issued  at  the  time 
said  Brown  application  for  patent  for  his  alleged  inven- 
tion was  pending,  said  Rousso  patent  was  not  cited.  That 
defendants  have  ordered  a  certified  copy  of  said  Rousso 
patent,  and  also  of  the  file  wrapper  thereof. 

That  there  was  further  filed  in  the  United  States 
Patent  Office,  prior  to  the  issuance  of  the  Brown  patent 
in  suit,  an  application  on  behalf  of  Henry  A.  Ammann 
for  an  improvement  in  towel  racks,  the  filing  date  thereof 
being  September  29,  1914,  and  the  serial  No.  864,049, 
and  the  patent  in  suit,  as  above  mentioned,  not  being 
issued  until  November  4,  1914.  That  said  application 
on  behalf  of  said  Henry  A.  Ammann  is  still  pending, 
and  no  inspection  thereof  could  be  obtained  by  the  pub- 
lic, and  no  knowledge  thereof  was  possessed  by  defend- 
ants until  the  same  was  recently  called  to  their  atten- 
tion by  said  Henry  A.  Ammann,  and  defendants  were 
permitted  to  inspect  said  application  of  Ammann.  That 
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from  an  inspection  of  said  application  of  said  Ammann 
it  is  apparent  that  the  latter  invented  one  of  the  devices 
used  by  defendants,  and  commonly  referred  to  as  the 
wire  towel  rack,  and  shown  on  the  photograph  hereto 
annexed  marked  Exhibit  A,  prior  to  the  alleged  inven- 
tion by  said  Brown  of  his  improvement  forming  the 
basis  for  the  patent  in  suit.  That  defendants  verily  be- 
lieve that  said  wire  towel  rack  disclosed  by  said  Exhibit 
A  was  invented  by  said  Ammann  prior  to  the  alleged 
invention  of  said  Brown,  and  the  defendants  are  in  pos- 
session of  facts  which,  if  proven,  would  fully  substantiate 
these  facts. 

That  defendants  learned  of  the  facts  concerning  said 
Ammann  invention  just  recently,  and  in  the  following 
manner :  That  after  the  entry  of  the  interlocutory  decree 
in  this  cause  on  or  about  the  31st  day  of  January,  1916, 
the  defendants,  being  informed  of  the  Ammann  wire 
towel  rack,  obtained  the  license  from  said  Ammann  to 
use  the  same  in  their  business,  and  purchased  some  of 
said  racks  from  Ammann.  That  recently  the  complain- 
ants claimed  that  the  Ammann  tewel  rack  was  an  in- 
fringement on  the  patent  in  suit,  and  procured  the  entry 
of  a  supplemental  decree  in  this  suit,  adjudging  the 
Ammann  rack  to  be  such  an  infringement.  That  de- 
fendants thereupon  immediately  communicated  to  said 
Ammann  the  fact  that  they  were  forbidden  to  use  his 
said  racks  by  reason  of  same  being  asserted  to  be  an 
infringement  upon  the  Brown  invention  described  in  the 
patent  in  suit,  and  said  Ammann  then  informed  defend- 
ants that  he  invented  his  own  rack  prior  to  the  alleged 
invention  of  said  Brown  of  his  improvement.    That  im- 
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mediately  upon  receipt  of  said  information  defendants 
investigated  tlie  matter  and  believe  that  the  claims  of 
said  Ammann,  as  to  priority,  are  fully  substantiated  by 
the  record  of  his  said  application,  and  the  facts  which 
defendants  will  be  able  to  prove,  as  aforesaid.  That, 
as  above  mentioned,  said  Ammann  application  has  not 
yet  been  com])leted,  but  defendants,  by  permission  of 
said  Ammann,  have  ordered  a  certified  copy  of  the  file 
wrapper  thereof  for  use  in  this  cause.  That  since  the 
complainants  claimed  that  the  Ammann  wire  towel  rack 
is  an  infringement  on  the  patent  in  suit,  because  subse- 
quent to  the  invention  thereby  protected,  proof  of  the 
fact  that  the  Ammann  invention  was  prior  to  the  Brown 
invention  covered  by  the  patent  in  suit,  would  tend  to 
show  that  the  Brown  invention  was  anticipated. - 

That  proof  of  said  facts,  predicated  on  the  inventions 
of  said  Rousso  and  said  Ammann  will  furthermore  show 
that  whatever  said  Brown  did  invent  it  is  but  a  very  small 
portion  of  any  of  the  towel  racks  used  by  the  defendants 
even  during  said  period  from  November  1st  to  December 
1,  1914,  and  was  not  infringed  b)^  any  device  used  by 
defendants  since  December  1,  1914. 

Therefore  defendants  pray  for  leave  to  file  a  supple- 
mental answer  herein,  alleging  the  facts  above  narrated 
concerning  said  Rousso  patent  and  said  Ammann  appli- 
cation, and  the  inventions  thereby  covered. 

That  the  proposed  supplemental  answer  of  these  de- 
fendants is  hereto  attached,  duly  verified,  and  defend- 
ants pray  that  the  same  may  be  filed  in  this  cause. 
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Defendants  further  pray  that  they  be  permitted  to 
prove  the  facts  above  averred,  and  by  said  proposed 
supplemental  answer  alleged,  concerning  said  Rousso 
patent  and  said  Ammann  application,  and  the  inventions 
thereby  covered. 

Defendants  further  pray  that  this  cause  be  re-heard 
on  said  further  proofs  of  defendants,  after  the  same 
have  been  introduced. 

And  defendants  further  pray  for  such  other  and  fur- 
ther relief  in  the  premises  as  to  the  Court  may  seem  meet. 

Dated,  April  5,  1916. 

CRYSTAL  LAUNDRY  COMPANY, 

By  Percy  G.  Allen,  President. 

PERCY  a  ALLEN, 

Defendants. 

I,  Theodore  J.  Geisler,  of  counsel  for  the  above 
named  defendants,  hereby  certify  that  I  have  read  the 
foregoing  petition,  and  I  verily  believe  the  same  well 
founded  in  fact  and  law  as  therein  represented,  and  that 
the  defendants  are  entitled  to  the  relief  therein  prayed 
for.  T.  J.  GEISLER. 

United  States  of  America, 
District  of  Oregon, — ss. 

I,  Percy  G.  Allen,  being  first  duly  sworn,  depose 
and  say  that  I  am  the  president  of  the  corporation,  the 
Crystal  Laundry  Co.,  one  of  the  defendants  in  the  above 
entitled  suit,  and  am  also  the  Percy  G.  Allen  named  as 
the  other  defendant  in  said  suit,  that  I  have  read  the 
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foregoing  petition,  and  that  the  same  is  in  all  respects 
true,  as  I  verily  believe.  PERCY  G.  ALLEN. 

Subscribed  and  sworn  to  before  me  this  5th  day  of 
April,  1916.  S.  S.  GILLESPIE, 

(L.  S.)  Notary  Public  for  Oregon. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  6718. 

(Title) 

PROPOSED  SUPPLEMENTAL  ANSWER. 

To  the  Honorable,  the  Judges  of  the  Above-named 
District  Court: 

And  now  come  the  above-named  defendants,  Crystal 
Laundry  Company,  a  corporation,  and  Percy  G.  Allen, 
and  by  leave  of  Court  make  supplemental  answer  to  the 
bill  of  complaint  herein  as  follows : 

That  as  set  forth  in  the  original  answer,  this  suit  was 
brought  to  recover  for  the  alleged  infringement  of  the 
alleged  letters  patent  of  the  United  States  granted  to 
Charles  F.  Brown,  November  3,  1914,  No.  1,115,895, 
on  an  application  filed  by  said  Brown  August  13,  1913. 

That  in  the  original  answer  defendants  denied  that 
said  Brown  was  the  original  and  first  inventor  of  said 
invention,  and  also  denied  that  they  infringed  the  said 
letters  patent  purported  to  be  granted  therefor,  except 
inadvertantly  during  the  month  of  November,  1914,  all 
of  which  by  reference  to  defendants'  said  answer  will 
more  fully  appear. 
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That,  as  defendants  have  ascertained  since  the  fihng 
of  their  said  original  answer,  there  were  pending  in  the 
United  States  Patent  Office  two  apphcations  for  letters 
patent  on  behalf  of  two  other  inventors  for  improvement 
in  towel  racks,  whose  inventions  were  and  are  prior  to 
the  alleged  invention  of  Brown  purported  to  be  patented 
in  the  patent  in  suit.  That  one  of  such  applications  was 
filed  by  Jacques  Rousso  January  12,  1912,  and  matured 
in  letters  patent  dated  October  19,  1915,  and  No.  1,157,- 
046,  and  that  the  other  of  said  applications  was  filed  by 
Henry  A.  Ammann,  of  Spokane,  Washington,  on  the 
29th  day  of  September,  1914,  under  Serial  No.  864,059, 
and  thus  was  pending  when  the  patent  in  suit  issued, 
and  that  said  application  of  said  Ammann  is  still  pending 
in  the  United  States  Patent  Office,  but  defendants,  by 
permission  of  said  Ammann,  have  had  an  inspection  of 
his  said  application. 

That  defendants  are  further  informed  by  said  Henry 
A.  Ammann,  and  verily  believe,  that  the  invention  by 
him  in  his  said  application  described  was  invented  by 
him  prior  to  the  alleged  invention  by  complainant's  pat- 
entee, said  Charles  F.  Brown,  of  the  alleged  improve- 
ment in  towel  racks  which  the  patent  in  suit  purports 
to  cover. 

And  defendants  further  aver  that  they  are  now  in- 
formed and  verily  believe  that  said  Charles  F.  Brown, 
complainant's  ]3atentee,  was  not  the  original  and  first 
inventor  or  discoverer  of  the  combinations  set  forth  in 
the  claims  in  the  patent  in  suit,  or  of  any  of  the  material 
or  substantial  parts  of  said  combinations,  or  any  other 
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improvement  in  towel  racks  purported  to  be  covered  by 
tlie  patent  in  suit,  but  that  said  combinations,  and  the 
material  and  substantial  parts  thereof,  and  said  alleged 
improvement  by  said  Brown  was  known  in  the  prior 
state  of  the  art  as  disclosed  by  the  patent  specified  in 
the  original  answer  of  defendants,  and  as  further  and 
particularly  disclosed  by  the  patent  to  Jacques  Rousso, 
the  patent  to  Guy  Reid,  set  forth  in  the  original  answer 
in  this  suit,  and  by  said  application  for  patent  of  said 
Henry  A.  Ammann,  of  Spokane,  Washington ;  and  was 
furthermore  known  and  used  by  said  Ammann  prior 
to  the  alleged  invention  thereof  by  said  Brown ;  and  that 
therefore  the  patent  in  suit  always  has  been  and  still 
is  wholly  null  and  void. 

And  these  defendants  further  aver  that  if  there  is 
any  improvement  in  Towel  Racks  invented  by  said 
Brown  and  covered  by  said  alleged  patent  in  suit,  such 
alleged  improvement  was  and  is  of  the  most  specific  and 
limited  character,  especially  in  view  of  the  matters  herein 
set  forth,  and  therefore  must  be  construed  accordingly, 
in  order  not  to  encroach  upon  the  rights  vested  in  prior 
inventors,  and  their  assignees  and  licensees,  and  the  gen- 
eral public  at  the  time  said  Brown  invented  his  alleged 
improvement,  and  which  rights  still  are  so  vested.  And 
furthermore,  whatever  improvements  in  Towel  Racks 
may  have  been  invented  by  said  Brown,  or  which  the 
patent  in  suit  purports  to  cover,  is  itself  dominated  by 
the  aforesaid  patent  of  Jacques  Rousso,  since  the  issu- 
ance of  the  latter,  and  therefore,  if  defendants  are  to 
be  held  to  account  to  the  complainants  herein,  they 
should  have  their  accountability  determined  and  limited 
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with  due  regard  to  said  patent  issued  to  said  Jacques 
Rousso  and  the  obligations  of  defendants'  thereunder. 

WHEREFORE  these  defendants  pray  that  they 
be  permitted  to  make  proof  of  the  matters  in  this  sup- 
plemental answer  alleged;  that  they  have  the  relief 
prayed  for  in  their  original  answer,  and  also  such  other 
and  further  relief  in  the  premises  as  to  the  Court  may 
seem  meet  and  in  accordance  with  equity. 

CRYSTAL  LAUNDRY  COMPANY, 

By  Percy  G.  Allen,  President. 
PERCY  G.  ALLEN, 

Defendants. 
T.  J.  GEISLER, 

Solicitor  and  of  Counsel  for  Defendants. 
Here  follows  verification. 
United  States  of  America, 
District  of  Oregon, — ss. 

I,  Percy  G.  Allen,  being  first  duly  sworn,  depose  and 
say  that  I  am  the  president  of  the  corporation,  the  Crys- 
tal Laundry  Co.,  one  of  the  defendants  in  the  above- 
entitled  suit,  and  am  also  the  Percy  G.  Allen  named  as 
the  other  defendant  in  said  suit,  that  I  have  read  the 
foregoing  proposed  Supplemental  Answer,  and  that  the 
same  is  in  all  respects  true,  as  I  verily  believe. 

PERCY  G.  ALLEN. 

Subscribed  and  sworn  to  before  me  this  5th  day  of 
April,  1916.  S.  S.  GILLESPIE, 

(L.  S.)  Notary  Public  for  Oregon. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  6718. 

(Title.) 

ORDER  DENYING  MOTION  TO  VACATE 

SUPPLEMENTAL  DECREE. 

The  defendants  having  filed  a  petition,  verified  April 
5,  1916,  accompanied  by  the  affidavits  of  Percy  G. 
Allen,  John  A.  Clancy,  Amos  Burg,  Wm.  C.  Schmitt, 
Vivian  Flexner,  Henry  A.  Ammann,  George  W.  Blood, 
John  Frank  Clinton,  and  the  exhibits  to  such  affidavits 
attached,  and  moved  thereon  for  an  order  of  this  Court 
vacating  and  dissolving  the  supplemental  decree  entered 
in  this  cause  on  the  21st  day  of  March,  1916,  whereby 
this  Court  did  extend  and  continue  the  injunction  herein 
issued  pursuant  to  the  interlocutory  decree  entered  Jan- 
uary 31,  1916,  to  a  certain  towel  rack  adopted  and  used 
by  defendants  since  the  entry  of  said  interlocutory  decree 
of  which  towel  rack  a  photograph  marked  Exhibit  A  is 
annexed  to  said  petition;  and  said  petition  and  motion 
thereupon  coming  on  to  be  heard,  the  complainants 
appearing  by  their  counsel,  but  not  having  filed  any 
affidavit  or  other  papers  in  opposition  to  said  petition ; 
now,  after  hearing  counsel  for  the  respective  parties,  it 
is,  upon  consideration  thereof, 

ORDERED  that  the  petition,  and  the  motion  of 
defendants  thereon  to  vacate  and  dissolve  said  supple- 
mental decree,  be  and  the  same  is  hereby  in  all  respects 
denied. 

And  the  defendants  conceiving  themselves  aggrieved 
by  said  determination  of  this  Court  in  the  premises,  then 
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and  there  stated  in  open  Court  that  they  desired  to  ap- 
peal to  the  United  States  Circuit  Court  of  Appeals,  and 
asked  the  court  now  to  fix  the  penalty  of  the  bond  on 
such  appeal,  and  the  court  did  thereupon  further 

ORDER  that  the  penalty  of  such  bond  shall  be  one 
thousand  dollars. 

Dated,  April  17,  1916. 

CHAS.  E.  WOLVERTON, 

Judge. 

In  the  District  Court  of  the  Ufiited  States  for  the 
District  of  Oregon. 

No.  6718. 
(Title.) 

ORDER    DENYING  DEFENDANTS  LEAVE 
TO  FILE  SUPPLEMENTAL  ANSWER. 

The  petition  of  the  above-named  defendants,  verified 
April  4,  1916,  praying  for  an  order  granting  them  leave, 
under  rule  34  of  the  Equity  Rules,  to  file  a  supplemental 
answer  alleging  certain  facts  claimed  by  defendants  to 
be  material  to  this  cause,  and  set  forth  in  said  petition 
and  the  proposed  supplemental  answer  therewith  filed, 
and  permitting  defendants  to  prove  the  facts  alleged  by 
such  proposed  supplemental  answer,  and  that  defendants 
have  also  such  other  and  further  relief  in  the  premises  as 
to  the  Court  may  seem  just,  came  on  to  be  heard  before 
the  Court  at  this  time,  complainants  appearing  by  coun- 
sel but  not  having  filed  any  affidavits  or  other  papers 
in  opposition  to  said  petition ;  and  thereupon,  after  hear- 
ing counsel  for  the  respective  parties,  and  upon  consid- 
eration thereof,  it  was 
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ORDERED  that  said  petition  be  and  the  same  is 
liereby  in  all  respects  overruled  and  denied. 

Dated,  April  17,  1916. 

CHAS.  E.  WOLVERTON,  Judge. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  6718. 

(Title.) 

ASSIGNMENT  OF  ERRORS. 

The  above-named  defendants,  having  appealed  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  order  entered  herein  April  17,  1916, 
refusing,  on  the  motion  of  defendants  based  on  their 
petition  verified  April  5,  1916,  to  dissolve  and  vacate  the 
supplemental  decree  entered  in  the  above  entitled  suit 
March  21,  1916,  whereby  this  Court  did  extend  and  con- 
tinue the  injunction  herein  issued,  pursuant  to  the  inter- 
locutory decree  entered  January  31,  1916,  to  a  certain 
towel  rack  adopted  and  used  by  defendants  since  the 
entry  of  said  interlocutory  decree,  do  hereby  assign  the 
following  as  the  errors  committed  by  said  District  Court 
therein,  to- wit: 

I. 

The  District  Court  erred  in  finding  the  towel  rack 
(designated  on  this  appeal  Exhibit  A)  adopted  by  de- 
fendants after  the  interlocutory  decree  herein  entered 
Januaiy  31,  1916,  to  be  covered  by  the  patent  in  suit, 
and  extending  and  continuing  the  injunction  of  said 
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decree  to  said  towel  rack  by  the  entry  of  said  supple- 
mental decree  on  March  21,  1916. 

II. 

The  District  Court  erred  in  entering  the  order  of 
April  17,  1916,  denying  the  motion  of  defendants  to 
dissolve  and  vacate  said  supplemental  decree,  and  in 
refusing  to  take  all  the  proofs  of  the  parties  either  before 
itself,  or  the  Master,  regarding  the  premises. 

III. 

The  District  Court  erred  in  entering  said  supple- 
mental decree  in  the  course  of  summary  contempt  pro- 
ceedings, notwithstanding  the  Court  had  previously  and 
in  conformity  with  said  interlocutory  decree  appointed 
a  Master  for  ascertaining  and  reporting  the  use  by  de- 
fendants of  the  invention  covered  by  the  patent  in  suit, 
and  the  proceedings  before  such  Master  were  pending 
at  the  time;  and  that  in  consequence  defendants  were 
taken  by  surprise,  had  no  opportunity  of  presenting  their 
defense,  and  were  deprived  of  their  substantial  rights 
in  the  premises. 

IV. 

That  the  proceedings  of  the  District  Court  with  re- 
spect to  said  towel  rack  were  erroneous,  and  not  in  ac- 
cordance with  the  usual  and  better  practice  of  courts 
of  equity  in  the  premises,  for  it  compelled  the  defendants 
to  defend  their  rights  in  the  premises  piecemeal,  and  in 
so  doing  imposed  upon  defendants  unnecessary  and 
avoidable  expense.  - 
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V. 

That  the  District  Court  erred  in  refusing  to  permit 
defendants  to  prove  the  undenied  facts  alleged  in  the 
papers  on  which  defendants  moved  to  dissolve  and  vacate 
said  supplemental  decree,  and  which  facts  showed  that 
said  towel  rack  anticipated  the  invention  purported  to 
be  covered  by  the  patent  in  suit ;  and  the  District  Court's 
said  acts  deprived  the  defendants  of  their  substantial 
rights  in  the  premises. 

VI. 

The  District  Court  erred  in  not  finding  that,  on  the 
undenied  facts  shown  by  the  papers  on  which  defendants' 
motion  to  dissolve  said  supplemental  decree  was  based, 
if  said  towel  rack  infringes  the  invention  covered  by  the 
patent  in  suit,  then,  by  reason  of  antedating  said  alleged 
invention,  said  patent  is  void. 

VII. 

That  the  entire  proceedings  of  the  District  Court  in 
the  premises  were  erroneous  and  were  to  the  prejudice 
of  the  substantial  rights  of  the  defendants,  and  resulted 
in  an  improvident  use  of  the  powers  of  said  court. 

Dated,  April  20,  1916. 

T.  J.  GEISLER, 

Attorney  and  of  Counsel  for  Defendants. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 
No.  6718. 
(Title.) 
PETITION    ON   APPEAL   AND   ORDER    OF 
ALLOWANCE. 
The  above-named  defendants,  conceiving  themselves 
aggrieved  by  the  supplemental  decree  in  the  above-en- 
titled suit  entered  March  21,  1916,  whereby  this  Court 
did  extend  and  continue  the  injunction  herein  issued  pur- 
suant to  the  interlocutory  decree  entered  January  21, 
1916,  to  a  certain  towel  rack  adopted  and  used  by  de- 
fendants since  the  entry  of  said  interlocutory  decree, 
and  furthermore,  conceiving  themselves  aggrieved  by  the 
order  entered  herein  April  17,  1916,  refusing  to  dissolve 
and  vacate  said  supplemental  decree  on  the  motion  of 
defendants  based  on  their  petition  verified  April  5,  1916; 
THEREFORE    the  defendants  do  hereby  appeal 
therefrom  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  and  they  pray  that  this  appeal 
may  be  allowed,  and  that  a  transcript  of  the  records  and 
proceedings  of  the  District  Court,  on  which  said  supple- 
mental decree  and  said  order  were  founded,  may  be  sent, 
duly  authenticated  to  said  Circuit  Court  of  Appeals. 
Dated,  April  20,  1916. 

CRYSTAL  LAUNDRY  COMPANY, 

By  Percy  G.  AlleUc  President. 

PERCY  G.  ALLEN, 

Defendants. 
T.  J.  GEISLER, 

Of  Counsel  for  Defendants. 
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And  thereupon  it  was  ORDERED  b}-  said  District 
Court  that  the  appeal  above  prayed  for  be  allowed ;  and 
it  is  further 

ORDERED,  upon  the  defendants  giving  a  bond  in 
the  penalty  of  one  thousand  dollars,  approved  by  this 
Court,  that  further  proceedings  in  this  suit  pending  on 
said  appeal  be  stayed. 

Dated,  April  20,  1916. 

CHAS.  E.  WOLVERTON, 

District  Judge. 


In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  6718. 

(Title.) 

BOND  ON  APPEAL. 

KNOW  ALL  MEN  BY  THESE  PRESENTS, 

that  we,  Crystal  Laundry  Company,  a  corporation,  and 
Percy  G.  Allen  and  Amos  Burg,  of  Portland,  Ore- 
gon, surety,  are  held  and  firmly  bound  unto  the 
above-named  complainant  in  the  sum  of  one  thousand 
dollars,  to  be  paid  to  the  said  complainant,  or  its  legal 
representatives,  executors  or  administrators.  To  which 
payment,  well  and  truly  to  be  made,  we  bind  ourselves, 
and  each  of  us,  jointly  and  severally,  and  our  and  each 
of  our  heirs,  executors  and  administrators,  firmly  by 
these  presents. 

Sealed  with  our  seals,  and  dated  April  20,  1916. 

63 


WHEREAS,  the  above-named  defendants  have 
appealed  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  reverse  the  order  entered  herein 
April  17,  1916,  refusing  to  dissolve  and  vacate  the  sup- 
plemental decree  in  the  above-entitled  suit  entered  March 
21,  1916,  whereby  this  Court  did  extend  and  continue 
the  injunction  herein  issued  pursuant  to  the  interlocu- 
tory decree  entered  January  31,  1916,  to  a  certain  towel 
rack  adopted  and  used  by  defendants  since  the  entry  of 
said  interlocutory  decree. 

NOW,  THEREFORE,  the  condition  of  this  obH- 
gation  is  such  that  if  the  above-named  defendants  shall 
prosecute  said  appeal  to  effect,  and  answer  all  damages 
and  costs  awarded  against  them  if  they  fail  to  sustain 
their  appeal,  then  this  obligation  shall  be  void ;  otherwise 
to  remain  in  full  force  and  virtue. 

CRYSTAL  LAUNDRY  COMPANY, 

By  Percy  G.  Allen,  President. 

PERCY  G.  ALLEN. 
AMOS  BURG,  Surety. 

Signed,  sealed  and  delivered  in  the  presence  of: 
Wm.  C.  Schmitt. 
Cecil  Long. 

United  States  of  America, 
District  of  Oregon, — ss. 

I,  Amos  Burg,  of  Portland,  Oregon,  being  duly 
sworn,  depose  and  say  that  I  am  the  surety  in  the  fore- 
going bond,  that  I  am  a  resident  and  freeholder  within 
said  District,  and  that  I  am  worth,  in  property  situated 
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therein,  the  sum  of  one  thousand  dollars,  over  and  above 
all  my  just  debts  and  liabilities,  exclusive  of  property 
exempt  from  execution.  AMOS  BURG. 

Subscribed  and  sworn  to  before  me  this  20th  day  of 
April,  1916.  WM.  C.  SCHMITT, 

Notary  Public  for  Oregon, 
L.  S.  My  commission  expires  Sept.  8,  1916. 

I  hereby  approve  of  this  bond,  April  21,  1916. 

CHAS.  E.  WOLVERTON, 

District  Judge. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  6718 
(Title.; 
A  CONDENSED  STATEMENT  OF  THE  TES- 
TIMONY TAKEN  ON  THE  TRIAL 
OF    THIS    CASE. 

RALPH  P.  MEYER,  called  as  a  witness  on  behalf 
of  plaintiff,  being  first  duly  sworn. 

DIRECT  EXAMINATION. 

Questions  by  Mr.  Atkins : 

I  am  the  vice  president  of  the  Brown-Meyer  Com- 
pany, the  plaintiff  in  this  case. 

Plaintiff's  Exhibit  A  in  the  case  is  the  patent  to  C. 
F.  Brown.  It  is  a  towel  device  for  the  use  of  individual 
towels  in  public  use.    On  this  patent  this  suit  is  brought. 

This  article  (referring  to  Plaintiff's  Exhibit  C)  is 
the  article  described  in  the  patent  in  suit,  and  in  use  in 
different  public  buildings  in  the  city.  It  corresponds 
in  every  particular  with  the  device  described  in  the  pat- 
ent. In  service,  that  is,  in  practice,  this  shelf  is  placed 
on  the  wall,  with  screws  fastened  in.  We  have  a  plate, 
and  we  have  an  assembling  member  that  fits  in  this 
plate  with  a  shoulder,  an  eye  through  the  assembling 
member  whereby  the  chain  connects  the  assembling  mem- 
ber with  a  lock,  and  the  shackle  on  the  lock  to  the  eye 
underneath  the  shelf.  That  admits  of  the  towels  being 
freely  handled  in  this  method.  This  shackle  fits  through 
the  loop  of  the  chain  that  it  locks.  That  retains  the  tow- 
els. Now,  the  length  of  the  chain  gives  plenty  of  room 
for  more  than  one  individual  to  use  it,  giving  freedoir^ 
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of  the  chain  so  that  two  or  three  could  use  it  in  case  of 
necessity.  The  towel  is  brought  over,  used,  and  dropped 
into  a  receptacle,  or  on  the  floor. 

A  device  similar  to  that  device  was  used  by  the  de- 
fendants. It  resembles  this  device  in  evidence  exactly. 
It  was  an  exact  duplicate. 

Knowledge  of  such  use  by  defendants  first  came  to 
me  about  November  10,  1914.  Such  use  was  made  in 
the  Courthouse  of  the  city,  and  the  Broadway  building. 
The  Crystal  Laundry  Company  used  the  device  in  the 
latter  place,  and  the  Broadway  Towel  Supply  Company 
used  it  in  the  Courthouse. 

MR.  GEISLER:  We  have  those  devices  here,  and 
when  it  comes  to  our  part  of  the  testimony,  we  will  intro- 
duce them  in  evidence. 

COURT :  You  admit  that  defendants'  device  as  used 
between  November  3,  1914,  and  about  the  beginning  of 
December,  1914,  is  an  infringement  of  the  patented 
device  ? 

MR.  GEISLER:  Well,  it  was  at  that  time.  It  is 
not  now. 

COURT :  Because  you  are  not  using  it,  or  have  you 
changed  it? 

MR.  GEISLER :  We  have  changed  it,  your  Honor. 

Device  in  evidence  marked  "Plaintiff's  Exhibit  C." 

Both  of  the  defendants  used  this  device  about  the 
month  of  August,  1914,  prior  to  our  patent.  This  use 
began  with  the  Broadway  Towel  Supply  in  the  Court- 
house in  August  of  1914.    We  had  the  contract  there, 
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defendants'  device  was  put  in  at  a  cheaper  price,  and 
we  lost  the  contract  from  July  of  that  year. 

The  defendant,  the  Broadway  Towel  Supply  Com- 
pany used  this  device,  substantially  identical  with  ours, 
to  oust  us  from  our  contract  in  the  Courthouse. 

The  use  of  this  device  by  defendant  continued  until 
after  we  had  acquired  our  patent,  and  our  attorney  had 
written  them  regarding  the  infringement.  After  that 
day,  they  made  some  little  change  in  it. 

I  think  that  the  device  which  they  are  now  using  is 
an  infringement  of  our  patent. 

I  saw  that  device  in  use  in  the  Courthouse  last  Fri- 
day. Referring  to  Plaintiff's  Exhibit  C.  The  free  end 
of  the  chain  is  secured  to  the  bottom  of  this  upright 
post,  and  the  latter  is  also  secured  in  place  by  the  shackle 
of  the  lock.  The  latter  is  inserted  through  the  end  of 
the  chain,  which  we  open  up  a  link  a  little  bit,  and  that 
slips  through,  and  then  it  enters  into  the  assembling 
member  here  (illustrating  on  Exhibit  C)  and  that  con- 
nects the  two.  The  construction  of  this  chain  is  such 
as  to  permit  the  expanding  of  the  terminal  link  to  receive 
the  shackle.    It  answers  the  purpose  of  a  ring. 

CROSS  EXAMINATION  by  Mr.  Geisler. 
Q.  You  say  that  the  Broadway  Towel  Supply  Co. 
commenced  using  this  device  which  you  claimed  was  an 
infringement  on  your  letters  patent  in  August,  1914, 
for  the  purpose  of  ousting  you,  in  the  use  of  your  device, 
from  the  Courthouse  ? 

A.     I  did. 
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Q.     What  makes  you  make  that  statement? 

A.  Well,  we  had  the  contract,  and  the  Broadway 
Towel  Supply  had  been  running  after  them,  and  they 
agreed  to  put  in  the  same  device  at  a  cheaper  price,  and 
the  Courthouse  accepted  the  proposition. 

Q.  You  had  a  contract  with  the  Courthouse  of 
Multnomah  County,  you  say,  at  that  time? 

A.     I  did. 

Q.  Is  it  not  a  fact  that  your  contract  with  Mult- 
nomah County  Courthouse  expired  about  July  1,  1914? 

A.     It  did. 

Q.  Then,  what  makes  you  say,  I  repeat,  that  the 
Broadway  Towel  Supply  Company  ousted  you  from  the 
Multnomah  County  Courthouse? 

A.  Because  Multnomah  Courthouse  informed  us 
that  the  price  was  cheaper,  and  they  could  get  the  same 
thing  to  hold  their  towels  that  we  had,  and  they  naturally 
would  accept  the  cheaper  price. 

Q.  It  was  awarded,  I  understand,  to  the  Broadway 
Towel  Supply  Company  on  competitive  bid,  was  it,  or 
not? 

A.  I  think  not.  We  had  no  bid  whatsoever.  We 
were  just  notified.  We  never  had  a  bid  on  the  contract. 
That  would  be  the  1914  to  1915  year. 

Q.  You  did  not  bid,  then,  for  the  work  at  the  Mult- 
nomah County  Courthouse? 

A.     No. 
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Q.  In  fact,  you  made  no  attempt  to  renew  your 
contract  with  the  Multnomah  County  Courthouse?  Is 
that  correct? 

A.     They  didn't  give  us  any  opportunity. 

Q.     And  you  just  let  the  matter  rest? 

A.     No;  oh,  no. 

Q.  What  did  you  do  to  try  to  get  a  contract  from 
the  Multnomah  County  Courthouse? 

A.  I  went  to  see  them  about  it,  and  asked  them  why 
we  should  lose  it.    The  service  was  satisfactory. 

Q.  I  will  show  you  here  a  model,  consisting  of  an 
upright  support,  which  we  will  assume  represents  a  wall, 
and  on  that  wall  is  affixed  a  bracket — is  that  correct? 
Which  bracket  corresponds  with  the  bracket  of  the  device 
that  you  put  in  evidence. 

A.  Well,  I  don't  know  as  the  bracket  makes  any 
difference,  whether  it  is  underneath  or  above. 

Q.     Well,  it  is  a  mere  shelf? 

A.     It  is  a  shelf. 

Q.  And  this  shelf  on  this  inodel  that  I  speak  of  is 
a  mere  shelf? 

A.     That  is  a  shelf. 

MR.  ATKINS:  If  your  Honor  please,  I  should 
like  to  ask  whether  this  model  is  to  be  offered  in  evidence? 

COURT:    I  presume  it  will  be. 

MR.  GEISLER:  Oh,  yes.  If  it  wouldn't  be  out 
of  turn,  I  would  offer  it  in  evidence  now,  as  far  as  that 

70 


is  concerned.    Do  you  consent  to  my  offering  it  in  evi- 
dence now? 

MR.  ATKINS:     When  it  is  proven,  yes. 

MR.  GEISLER:     All  right. 

Defendants  here  introduce  in  evidence,  by  consent, 
device  marked  "Defendants'  Exhibit  1." 

A  photo  cut  of  such  device  is  here  shown. 

Cross  examination  continued. 

That  was  the  device  which  was  used  by  defendants 
from  November  3d  to  December  1,  1914. 

After  December  1st  a  change  was  made  in  this  device. 

The  basket  has  a  piece  of  metal  by  which  the  ring 
is  fastened.  This  ring  is  open  on  the  side,  thereby  giving 
a  link  to  which  to  fasten  the  lower  end  of  the  chain,  just 
the  simple  matter  of  looping  it  over.  Now,  it  is  just  as 
easy,  unlooped,  to  slip  that  off  and  shackle  it  back  to 
the  original  upright.  It  is  not  fastened  firmly  there. 
It  is  made  for  the  purpose  of  slipping  off.  And  it  ap- 
pears to  me  that  that  is  just  getting  away  slightly  from 
the  connection  to  the  upright. 

Prior  to  December  1st  the  defendant  Broadway 
Towel  Supply  Company,  and  also  the  Crystal  Laundry 
Company,  fastened  the  lower  end  of  the  chain  to  the 
shackle  of  the  lock,  and  the  lock  itself  was  fastened  to 
the  bottom  end  of  the  post. 

Then  the  lower  end  of  the  chain  was  removed  from 
the  shackle  of  the  lock,  the  lock  was  merely  used  thence- 
forth to  keep  the  post  in  place,  and  the  lower  end  of  the 
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chain,  instead  of  being  in  any  way  connected  with  the 
shackle  of  the  lock,  or  to  the  bottom  end  of  the  post,  was 
fastened  to  a  ring  in  the  basket. 

Plaintiff  rests. 

WILLIAM  C.  SCHMITT,  called  as  witness  on 
behalf  of  the  defendants,  being  first  duly  sworn,  testi- 
fied as  follows: 

DIRECT  EXAMINATION,  by  Mr.  Geisler. 

MR.  GEISLER:  I  offer  in  evidence  the  file  wrap- 
per covering  the  plaintiff's  patent. 

Marked  "Defendants'  Exhibit  2." 

MR.  GEISLER:  I  will  next  offer  in  evidence  the 
patents  which  are  cited  by  the  examiner  in  this  case,  and 
which  the  inventor  had  to  avoid  in  order  to  get  even  the 
narrow  patent  that  he  did  get.  The  first  patent  I  offer 
in  evidence  is  that  granted  to  N.  S.  Baldwin  and  E.  S. 
Goodwin,  April  7,  1896,  No.  557,754. 

Marked  "Defendants'  Exhibit  3." 

I  next  offer  the  patent  granted  to  J.  G.  Cooner, 
December  29,  1908,  No.  908,076. 

Marked  "Defendants'  Exhibit  4." 

I  next  offer  the  patent  issued  to  J.  Rousso,  April  9, 
1912,  No.  42,398. 

Marked  "Defendants'  Exhibit  5." 

I  next  offer  the  patent  issued  to  T.  K.  Taylor,  Feb- 
ruary 4,  1913,  No.  1,052,292. 

Marked  "Defendants'  Exhibit  6." 
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Next  the  patent  issued  to  Guy  Reid,  July  15,  1913, 
No.  1,067,622. 

Marked  "Defendants'  Exhibit  7." 

MR.  GEISLER:  I  call  particular  attention  to  this 
patent  of  Guy  Reed  as  showing  all  the  essentials  of  the 
alleged  invention,  barring  the  moving  of  the  point  of 
the  chain  from  one  place  to  another. 

I  also  offer  in  evidence  the  patent  issued  to  T.  Heins 
et  al.,  November  11,  1913,  No.  1,078,501. 

Marked  "Defendants'  Exhibit  8." 

Also  the  patent  issued  to  Louis  Straub,  September 
17,  1912,  No.  1,038,984. 

Marked  "Defendants'  Exhibit  9." 

MR.  SCHMITT  testified:  I  am  29  years  of  age 
and  reside  at  380  East  Forty-fourth  Street  North,  this 
city. 

I  am  a  civil  engineer  and  mechanical  expert. 

I  graduated  from  Notre  Dame  University  in  June, 
1910,  in  the  Civil  Engineering  department. 

Since  I  graduated  from  college  I  have  been  following 
particularly  patent  work. 

I  am  now  engaged  in  such  work,  in  addition  to  gen- 
eral engineering  work. 

I  am  also  regularly  admitted  to  practice  before  the 
United  States  Patent  Office. 

Witness  shown  patent  issued  to  L.  Straub,  being 
"Defendants'  Exhibit  9." 
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I  have  examined  that  patent.  This  model  embodies 
the  particular  features  shown  in  this  patent  to  Straub. 

Model  offered  in  evidence  as  "Defendants'  Ex- 
hibit 10." 

Model  admitted  subject  to  objection  if  it  fails  to  cor- 
respond with  patent. 

The  post  in  the  Straub  device  has  a  rotary  movement 
similar  to  the  post  in  the  Brown  patent. 

With  respect  to  the  use  of  means  for  holding  this 
Straub  rotary  post  in  place,  so  that  it  cannot  be  with- 
drawn, I  do  not  think  there  is  anything  specially  original 
to  use  means  such  as  employed  for  that  purpose  by 
Brown  in  his  patent.  It  would  be  a  waste  to  use  two 
locks,  one  for  locking  each  post,  so  therefore  that  lock- 
ing bar  is  substituted,  which  permits  the  use  of  one  lock 
to  keep  both  posts  from  being  withdrawn  or  rotated. 
I  consider  this  post,  which  is  made  with  a  curved  end, 
and  which  is  adapted  to  be  rotated,  to  be  the  equivalent 
of  the  post  in  the  Brown  device. 

I  have  examined  the  Reid  patent.  No.  1,067,622, 
being  Defendants'  Efxhibit  7. 

Model  marked  "Defendants'  Exhibit  11"  offered  in 
evidence  as  representing  the  Reid  patent.  Model  ad- 
mitted subject  to  objection  for  any  discrepancies  that 
may  be  pointed  out  therein. 

Witness  continues: 

Figure  4  of  the  Reid  patent  shows  another  construc- 
tion, and  in  this  case  it  is  practically  identical  with  the 
construction  of  the  patent  in  suit,  except  that  in  the  Reid 
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device  the  end  of  the  chain  is  fastened  to  the  wall  instead 
of  being  fastened  to  the  end  of  a  post. 

COURT:  That  is  the  very  thing  that  the  defend- 
ants want  to  get  away  from  here.  The  end  of  the  chain 
is  fastened  to  a  basket  instead  of  being  fastened  to  the 
end  of  a  post.  But  I  understand  the  Patent  Office  has 
said  in  effect  that  that  device  was  not  an  infringement 
upon  the  plaintiff's  device;  that  is  to  say,  the  Patent 
Office  had  this  device  under  consideration  at  the  time 
it  issued  plaintiff's  patent. 

MR.  GEISLER:   Exactly,  your  Honor. 

COURT :  Well,  do  you  want  this  Court  to  say  that 
the  Patent  Ofifce  is  mistaken  in  that  respect? 

MR.  GEISLER:  No,  your  Honor.  No,  I  wish 
the  Court  to  affirm  the  decision  of  the  Patent  Office. 

COURT:  Well,  I  understand  the  Patent  Office, 
when  it  issued  the  plaintiff's  device,  had  this  device  be- 
fore it,  and,  notwithstanding  the  consideration  of  this 
device,  it  issued  the  plaintiff's  patent. 

MR.  GEISLER:  Yes,  your  Honor,  correct. 

COURT:  So  therefore  the  Patent  Office  has  said 
that  this  device  was  not  an  anticipation  of  the  plaintiff's 
device. 

MR.  GEISLER:  And  in  that  the  Patent  Office, 
we  will  say,  was  correct.  It  is  a  very  close  question. 
This  is  a  combination  patent  which  the  Patent  Office 
granted  to  Brown.  A  combination  patent  assumes  that 
each  of  the  elements  which  are  associated  in  a  particular 
form  are  old  and  public  property,  because  it  was  in  the 


power  of  the  application  for  patent,  if  he  chose  and  if 
he  so  claimed,  to  cover  any  particular  element  by  itself, 
irrespective  of  the  combination.    But  in  this  particular 
case  there  are  four  claims  allowed,  and  each  of  these  four 
claims  covers  merely  a  combination.    Now,  then,  it  also 
is  governed  by  the  rule  which  controls  combination  pat- 
ents, as  laid  down  by  our  United  States  Supreme  Court, 
and  followed  in  every  tribunal  where  the  question  has 
come  up,  which  rule  is  this :   That,  in  order  to  anticipate 
or  infringe  a  combination  patent,  the  two  devices  which 
are  compared  must  agree  in  three  different  particulars. 
Those  three  particulars  are  ( 1 )  the  means  must  be  iden- 
tical ;  the  law  of  cooperation  which  controls  the  use  of  the 
means  must  be  identical ;  the  purpose  for  which  the  means 
was  so  cooperatively  employed  must  be  identical.    And 
failure  in  that  particular,  or  in  any  one  of  these  points 
of  comparison,  would  make  the  device,  as  the  case  may 
be,  either  an  anticipating  device  or  an  infringing  device. 
Now,  as  far  as  the  two  devices  here  are  concerned,  there 
is  quite  an  elaborate  argument  in  the  file  wrapper.    In 
the  first  place,  the  examiner  decided  not  to  allow  any- 
thing.    Finally,  by  the  persuasion  of  counsel,  he  was 
induced  to  allow  this  narrow  claim.    The  narrow  claim, 
your  Honor,  merely  introduces  a  purpose  and  a  new 
result  in  the  Brown  device  which  differentiates  it  from 
the  Reid  device.     We  claim  that  we  are  following  the 
Reid  device,  and  not  the  Brown  device.  The  Reid  device, 
of  course,  was  applied  for  before  the  Brown  device  was 
applied  for.    In  fact,  the  patent  had  been  issued  before 
the  Brown  application  was  placed  on  file.    So  it  is  pre- 
sumed, as  a  matter  of  law,  of  course,  that  Brown,  what- 
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ever  he  invented,  invented  with  the  Reid  device  in  his 
mind,  and  attempted  to  get  some  improvement  over  that, 
which  Reid  did  not  have. 

And  just  one  more  matter.  The  only  point  that  he 
claimed  is  this,  your  Honor — that  by  bringing  the  two 
ends  of  the  chain  closely  together  he  gets  a  greater  sweep 
of  the  chain,  and  claims  to  have  greater  convenience. 
And  if  we  take  the  Reid  device  and  bring  the  lower  end 
of  the  chain  in  close  proximity  with  the  upper  end,  then 
we  get  the  same  sweep  of  the  chain  that  the  plaintiff  has 
made  such  a  cliff erence  as  to  entitle  him  to  a  patent; 
and  on  that  alone  was  the  patent  issued. 

COURT :  This  is  a  very  narrow  issue.  You  claim 
that  you  are  using  more  nearly  the  Reid  device  than 
you  are  the  Brown  device? 

MR.  GEISLER:   Yes,  your  Honor. 

Examination  of  witness  continued: 

I  have  looked  over  the  Brown  device  and  find  that 
all  of  the  elements  in  there  are  old,  well-known  elements. 
I  cannot  find  a  single  one  that  has  not  been  well  known 
for  some  time. 

CROSS  EXAMINATION. 

I  referred  to  elements  of  this  device  singly  by  them- 
selves. 

I  am  acquainted  with  the  Brown  patent  sued  upon 
in  this  case,  and  am  familiar  with  the  construction  of 
the  device  and  the  mode  of  its  operation. 

Plaintiff's  Exhibit  C  correctly  represents  the  subject 
matter  of  the  Brown  patent.     The  assembling  member 
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or  post  is  secured  to  the  shelf  by  a  lock,  which  prevents 
it  from  being  drawn  out. 

The  lock  also  performs  the  function  of  securing  the 
end  of  the  chain  to  the  bottom  of  the  assembling  mem- 
ber. It  serves,  as  a  single  element,  to  perform  those  two 
functions. 

When  the  towels  for  service  are  laid  upon  the  shelf, 
the  apertures  22  on  the  corner  of  them,  as  shown  here, 
are  brought  into  line  with  the  socket  in  the  shelf.  When 
so  aligned,  the  assembling  member  may  be  introduced 
through  all  of  the  apertures  of  the  towels  into  the  socket, 
but  it  strikes  me  a  more  practical  way  would  be  just  to 
string  them  on  here  first. 

If  the  pile  of  towels  were  arranged  with  the  aper- 
tures in  the  corner  in  line,  that  pile  could  be  laid  upon 
the  socket  and  secured  as  a  single  member  to  the  shelf, 
by  the  introduction  through  the  apertures  of  the  assem- 
bling member  without  handling  the  intermediate  towels. 

When  the  towels  are  in  place  upon  the  shelf,  the 
topmost  towel  can  be  removed  and  strung  out  upon  the 
chain  and  the  user  therefore  has  the  full  stretch  of  the 
chain  to  enable  him,  or  to  permit  him,  to  use  the  towel, 
without  coming  in  contact  with  the  shelf.  It  would  be 
possible  for  several  to  use  towels  upon  that  chain  at  the 
same  time  without  interfering  one  with  another,  through 
perhaps  each  one  would  not  have  the  same  efficiency  as 
if  they  were  using  them  singly. 

COURT:  That  would  depend  upon  the  length  of 
the  chain? 

MR.  ATKINS:  Exactly. 
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Referring  to  the  model,  Defendants'  Exhibit  11, 
there  is  a  different  type  of  lock  in  the  Reid  patent, 
though  they  are  both  standard  locks. 

The  end  of  the  projecting  arm  shown  in  the  model 
Exhibit  11  is  different  from  that  shown  in  the  Reid  pat- 
ent. The  end  of  said  arm,  to  which  the  chain  is  attached, 
is  also  different  from  that  shown  in  the  patent.  It  is 
curved  to  a  different  degree.  The  construction  shown  in 
the  two  patents  shows  curved  ends  on  each  of  them,  but 
the  degree  of  curve  is  different  in  the  model. 

The  difference  between  the  model  and  the  Reid  pat- 
ent is  adapted  to  correct  a  deficiency  in  the  Reid  con- 
struction. It  would  appear  to  me  that  that  curvature 
was  put  on  there  in  order  to  keep  the  towels  from  slip- 
ping. The  device  on  the  free  end  of  the  chain  in  the 
Reid  patent  is  different  from  that  shown  in  the  model, 
No.  11. 

Referring  to  the  Straub  patent,  Defendants'  Exhibit 
9,  the  bail,  section  6,  as  it  is  called  in  that  patent,  is  im- 
movable while  in  service.  It  is  only  movable  for  the 
purpose  of  applying  towels  to  it.  When  the  towels  are 
applied  it  is  immovable.  The  soiled  towels  are  separated 
from  the  clean  towels  in  service  only  by  the  width  of  the 
receiving  plate  2.  There  is  no  chain  connection  of  any 
sort  on  the  Straub  device. 

There  is  this  difference  between  plaintiff's  device 
and  the  Straub  device,  in  respect  to  the  assembling  mem- 
ber 4  of  the  one  and  the  bail  section  6  of  the  other, 
namely,  that  plaintiff's  assembling  member  4  is  rotat- 
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able  when  it  is  in  service,  and  the  Straub  bail  section  6 
is  rotatable  only  when  it  is  not  in  service. 

W.  C.  H.  SMITH,  called  as  a  witness  on  behalf  of 
defendants,  being  first  duly  sworn,  testified  as  follows: 

DIRECT   EXAMINATION. 

I  am  one  of  the  partners  of  the  Broadway  Towel 
Supply  Companj^  and  was  such  partner  in  July,  1914. 

I  heard  Mr.  Meyer  testify  here  about  ousting  plain- 
tiff's device  from  the  Multnomah  County  Courthouse, 
and  the  instituting  of  our  own  towel  rack.  The  circum- 
stances in  connection  with  our  getting  the  business  there 
at  the  Courthouse  were: 

I  went  up  to  the  Courthouse,  and  I  was  talking  to 
the  commissioners  there,  and  I  had  asked  them  if  I  could 
get  the  business,  and  they  told  me  j^es.  And  I  knew  a 
couple  of  them  pretty  well.  I  took  the  bid  at  28  cents 
a  hundred.  Thej^  asked  me  if  I  could  put  the  towels  in 
for  that.  I  told  them  yes.  So  they  gave  me  a  contract 
for  one  year.  They  never  asked  me  what  kind  of  shelf 
I  would  put  in,  or  anything.  They  just  asked  me  if  I 
would  put  in  the  towels.  I  told  them  I  would.  So  I 
finally  had  a  rack  made,  and  I  seen  the  racks  they  had 
in  there,  and  I  took  the  copy  of  them,  but  not  exactly 
like  theirs — a  little  bit  different.  And  I  noticed  under- 
neath the  rack  there  was  no  patent,  nor  nothing  on  the 
racks  to  show  there  was  any  patent  on  them.  And  think- 
ing there  was  no  harm  about  it,  I  went  ahead  and  had 
the  carpenter  make  some.  A  little  while  afterwards,  I 
was  notified  not  to  use  those  racks  any  more.     So  I 
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finally  went  to  Mr.  Geisler,  and  he  told  me  he  would 
see  into  the  matter.  So  I  left  it  to  him,  and  finally  he 
told  me  to  make  a  change.  I  finally  made  the  change. 
1  disconnected  the  chain  from  the  lock  and  fastened  it 
into  the  basket.  And  from  that  time  on  I  went  every 
day,  and  noticed  the  chains  were  never  put  back  onto 
the  locks  any  more.  They  was  always  fastened  to  the 
basket. 

The  County  Commissioners  did  not  demand  of  me 
that  we  furnish  any  particular  kind  of  device. 

I  first  found  out  that  Mr.  Brown,  or  Brown-Meyer 
Company,  or  the  Yale  Laundry  Company,  claimed  a 
patent  on  their  towel  rack  about  a  week  later.  I  think 
it  was  a  week  later.  I  went  down  to  one  of  the  buildings, 
and  I  looked  at  the  shelves  there  to  see  if  there  was  any 
patent  applied  for,  and  I  found  out  there  was  just  a 
little  stamp,  stencil  stamp,  was  put  underneath  the 
board.  There  was  "Patent  applied  for"  and  that  is  all 
I  noticed. 

I  first  found  out  that  they  had  obtained  a  patent  I 
think  in  November,  1914.  Then  I  went  to  see  our  attor- 
ney about  it,  to  find  out  the  facts  in  the  case  with  regard 
to  the  patent. 

And  then  after  that  I  made  this  change  of  discon- 
necting the  lower  end  of  the  chain  from  the  bottom  of 
that  post  and  dropping  it  into  a  basket,  fastening  it  to 
a  basket. 

After  I  made  that  change,  I  had  occasion  to  go  into 
the  buildings  where  the  device  was  used,  and  see  how  it 
was  being  used  every  day,  and  found  that  they  were 
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using  it  just  the  way  that  I  told  them  to  use  it,  with  the 
lower  end  of  the  chain  disconnected  with  the  bottom  of 
the  post. 

MR.  GEISLER:  Mr.  Atkins  and  I  are  going  to 
stipulate  that  the  Broadway  Towel  Supply  Company, 
for  the  purpose  of  adjusting  this  infringement  between 
November  3,  1914,  and  approximately  December  1, 
1914,  offered  to  pay  the  plaintiff  here  $25.  It  is  so 
alleged  in  the  answer,  and  by  stipulating  it,  we  can 
shorten  the  record. 

MR.  ATKINS:    Yes. 

MR.  GEISLER:  And  that  the  offer  was  made 
after  we  had  given  them  an  itemized  statement  showing 
that  the  actual  profit  made  was  not  to  exceed  $7.50  for 
the  use  of  that  same  device  during  that  period  of  time. 
Also  that  the  plaintiff  refused  the  offer,  that  is  to  say, 
Brown-Meyer  Company,  and  demanded  the  sum  of  $500 
in  settlement  of  that  period.    That  is  correct. 

MR.  ATKINS:  It  is  stipulated  to  that  extent,  ex- 
cept, of  course,  as  to  the  itemized  statement,  we  know 
nothing  about  that.  There  was  a  statement  rendered, 
but  it  was  not  made  under  oath,  and  it  did  not  conform 
to  our  view  of  the  facts.  We  do  stipulate  that  there 
were  negotiations  for  settlement,  that  an  offer  of  $25 
was  made,  and  that  a  counter  proposition  was  made. 

MR.  GEISLER:  We  are  also  going  to  stipulate, 
I  believe,  that  we  have  witnesses  here  that  will  corrobor- 
ate Mr.  Smith,  on  behalf  of  the  Broadway  Towel  Supply 
Company,  and  Mr.  Clancy,  who  will  testify  later  in 
behalf  of  the  Crystal  Laundry  Company,  to  the  effect 
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that  it  was  their  duty  in  the  capacity  of  janitor  or  super- 
intendent of  these  various  buildings  to  inspect  these  de- 
vices as  used  in  their  buildings  daily,  and  that  they  were 
not  used  other  than  by  having  the  lower  end  of  the 
chain  hanging  down  and  connected  to  a  basket ;  not  used 
as  the  Brown  device  was  used,  but  used  as  we  demon- 
strate here. 

Examination  of  witness  continued : 

I  kept  the  books  of  the  Broadway  Towel  Supply 
Company,  and  I  kept  track  of  the  towels  I  put  in  every 
day  in  the  buildings,  and  I  don't  think  our  profits 
amount  to  over  about  $7.50  for  that  time  till  we  started 
putting  the  chains  underneath.  Really  there  is  no  profit 
in  it  at  all;  hardly,  to  keep  the  whole  business. 

CROSS  EXAMINATION. 

In  examining  the  plaintiff's  devices  in  the  Court- 
house, I  found  no  patent  mark.  Later,  after  we  were 
notified,  I  found  "Patented"  marked  on  some  of  the 
devices  that  were  used. 

I  made  this  change  I  referred  to  just  after  I  was 
notified  not  to  use  them  under  the  lock  any  more. 

I  got  a  notice  not  to  use  the  chains  fastened  to  the 
lock  any  more,  to  discontinue  from  using  them.  I  finally 
put  them  to  the  end  of  the  basket.  That  was,  I  think, 
just  some  time  near  December  1,  1914,  after  the  patent 
came  out. 

It  was  about  the  3d  of  November,  1914,  that  I  got 
notice  from  the  lawyer  not  to  use  them  chains  any  more 
the  way  I  was  using  them. 
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I  had  consulted  Mr.  Geisler  with  regard  to  the  ques- 
tion of  infringement  at  that  time. 

We  got  notice  from  plaintiff's  company  to  desist 
from  infringement. 

My  attorney  told  me  not  to  fasten  the  chains  under- 
neath the  lock  any  more,  so  I  guess  he  must  have  had 
the  notice. 

I  used  this  particular  kind  of  device  in  the  Court- 
house because  I  saw  it  there,  and  I  didn't  think  there  was 
any  patent  on  it;  it  is  such  a  simple  thing  to  copy  after. 
There  was  no  "Patent  applied  for,"  I  think,  which  the 
law  requires,  when  you  put  out  an  appliance,  that  you 
have  to  put  on  it  before  you  put  them  out.  That  is  the 
way  I  understand  it. 

I  did  not  reproduce  the  plaintiff's  device  exactly. 
Ours  is  a  little  different,  but  it  works  just  the  same  as 
the  other,  and  was  a  substantial  duplicate  of  it. 

I  was  not  required  to  use  any  particular  sanitary 
device  in  the  Courthouse.  I  was  just  to  put  in  my  own 
ideas,  but  was  required  to  install  some  such  device.  The 
one  I  installed  was  the  one  they  had  been  using  before 
I  put  ours  in. 

Here  defendants  offered  in  evidence  an  extract  of 
the  Ordinance  passed  by  the  Council  of  the  City  of 
Portland,  July  29,  1914,  No.  29,270,  pertaining  to  the 
prohibition  of  roller  towels  in  public  places,  and  such 
extract  of  the  Ordinance  was  duly  received  and  reads 
as  follows: 
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"ORDINANCE  No.  29,270. 
An  Ordinance  to  prohibit  common  drinking  cups  and 
common  towels  in  the  City  of  Portland,  and  providing 
a  penalty  for  the  violation  thereof,  the  City  of  Portland 
does  ordain  as  follows : 

1.  No  person,  firm  or  corporation  in  control  of,  or 
in  charge  in  the  city  *  *  *  public  building 
*  *  *  or  in  any  lavatory  maintained  or  used  by 
the  general  public  shall  place,  furnish  or  keep  any  com- 
mon towel  for  public  use,  or  permit  their  use. 

2.  *  *  *  The  term  'common  towel'  as  used 
herein  shall  be  construed  to  mean  roller  towel,  or  towel 
intended  or  available  for  common  use  by  more  than  one 
person  and  not  being  laundered  after  such  use. 

3.  Any  person,  firm  or  corporation  violating  SLuy 
of  the  provisions  of  the  Ordinance  shall,  upon  conviction 
thereof  in  the  municipal  court  be  punished  by  a  fine  of 
not  less  than  ten  dollars  nor  more  than  two  hundred 
dollars. 

Passed  by  Council,  July  29,  1914. 

AMOS  BURG,  called  as  a  witness  on  behalf  of 
defendants,  being  first  duly  sworn,  testified  as  follows: 

DIRECT  EXAMINATION. 

I  reside  in  Portland,  and  am  one  of  the  partners  of 
the  Broadway  Towel  Supply  Company. 

I  went  down  to  see  Mr.  Brown.  I  says,  "It  is  a  pity 
that  we  have  to  go  to  court  for  a  trifle  like  this.  Let's 
settle  it  up,  whatever  it  is."     So  he  didn't  give  me  any 
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particular  answer;  he  thought  it  best  for  the  court  to 
decide  it.  So  later  on  we  arranged  a  meeting.  We  have 
what  is  called  a  Laundrymen's  Club  here  in  the  city. 
And  Mr.  Brown  and  myself,  Mr.  Meyer  and  Mr.  Allen, 
we  met  up  there. 

We  talked  the  matter  over,  and  the  Brown- Yale 
people,  or  Mr.  Meyer  and  Mr.  Brown,  told  us  that  they 
would  settle  for  $250.00.  We,  we  wasn't  prepared — 
there  was  another  party  into  it,  Mr,  Bechtel,  from  the 
Palace  Laundry,  and  we  were  to  see  him  in  the  mean- 
time— I  think  he  was  out  of  the  city;  or  some  way  Mr. 
Allen  was  to  see  him.  And  finally  Mr.  Allen  telephoned 
me,  and  he  says,  "You  better  see  Mr.  Bechtel,  because 
I  can't  catch  him." 

The  first  thing  we  knew,  why,  they  sued  us,  and  that 
was  the  end  of  it.  We  asked  Mr.  Brown  to  give  us  ten 
days  to  consider  settlement.  There  may  have  been  some 
two  weeks  thereafter  before  action  was  brought. 

Our  profits  on  the  towel  supply  between  the  3d  of 
Nevember  and  the  first  of  December,  1914,  figures  $7.50 
but  M-e  offered  them  $25. 

CROSS  EXAMINATION. 

This  conference  took  place  before  the  suit  was 
brought. 

P.  G.  ALLEN,  called  as  a  witness  on  behalf  of  the 
defendants,  being  first  duly  sworn,  testified  as  follows: 

MR.  GEISLER:  Now,  with  respect  to  the  Crystal 
Laundry  Company,  defendant,  we  will  stipulate,  if  your 
Honor  please,  if  Mr.  Atkins  will  consent,  that  they  made 
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an  offer  of  $50  to  settle  for  the  infringement  during  the 
period  from  November  3,  1914,  to  December  1,  1914, 
and  that  the  offer  was  declined,  and  the  plaintiff  cor- 
poration demanded  $300.     Isn't  that  right? 

MR.  ATKINS:  As  set  forth  in  the  answer,  what- 
ever that  is.  In  agreeing  to  this  stipulation,  of  course, 
your  Honor  will  observe  that  there  was  a  difference  in 
each  case  between  the  plaintiff  and  the  defendant  as  to 
the  nature  of  the  infringement.  They  wish  to  hold  that 
they  had  entirely  avoided  infringement,  and  it  was  upon 
some  such  basis  as  that  that  a  mere  nominal  offer  of 
settlement  was  made.  Our  offer  of  settlement  was  a 
complete  settlement,  as  affecting  the  relative  rights  of 
the  parties  under  the  patent.  So  that  it  comes  right 
down  to  the  question  in  issue  as  to  infringement.  With 
that  statement,  why,  the  stipulation  is  made. 

DIRECT    EXAMINATION. 

I  am  president  and  manager  of  the  Crystal  Laundry 
Company. 

I  first  heard  of  the  Brown  patent  some  time  during 
November,  1914. 

I  immediately,  after  receiving  a  letter  from  Mr. 
.Atkins  calling  my  attention  to  the  fact  that  we  were  in- 
fringing on  this  particular  patent  of  theirs — I  called  on 
Mr.  Brown  the  following  morning.  And  in  his  office 
we  M^ere  discussing  what  kind  of  terms  we  could  come 
to  on  our  infringement  if  we  had  one.  I  told  him  that 
if  he  had  a  patent,  I  appreciated  the  fact,  but  I  would 
like  to  see  if  he  did  have  a  patent,  and  if  he  had  one,  we 

87 


would  see  if  we  could  come  to  some  kind  of  understand- 
ing, whether  we  should  go  on  and  use  it  or  discontinue 
it,  or  what.  At  that  time  Mr.  Brown  said  it  would  be 
a  matter  he  would  have  to  refer  to  Mr.  Atkins,  his 
attorney. 

The  same  day,  I  think  in  the  afternoon,  I  called  on 
Mr.  Atkins  at  his  office,  and,  after  talking  with  him, 
he  said  that  he  didn't  know  exactly  what  would  be  the 
amount,  but  he  would  take  it  up  with  Mr.  Brown  again, 
and  referred  me  back  to  Mr.  Brown.  Then  I  called  on 
Mr.  Brown  again,  and  then  he  called  in  Mr.  Meyer,  and 
after  a  lengthy  discussion  one  way  and  the  other,  it 
seemed  to  me  that  they  didn't  want  a  settlement  on  in- 
fringement basis,  but  they  wanted  to  restrict  us  to  the 
right  to  make  a  certain  price  on  these  towels ;  if  we  could 
come  to  a  price  that  we  would  establish  and  maintain  by 
their  dictation,  then  they  would  be  willing  to  make  a 
price.  So  after  we  talked  there  quite  awhile,  why,  Mr. 
Meyer  and  Mr.  Brown  both  said — well,  they  referred 
back  to  their  attorney,  and  we  would  make  an  appoint- 
ment at  such  a  time,  we  would  all  meet  there.  And  I 
think  that  same  day  at  one  o'clock  we  met  in  Mr.  Atkins' 
office.  Mr.  Meyer  was  there,  but  Mr.  Brown  was  not 
there.  And  after  we  talked  about  it  quite  a  bit  again, 
I  told  them  that  I  would  not  consent  to  any  such  prop- 
osition that  would  allow  them  to  dictate  the  price  that  we 
should  furnish  these  towels  for,  and  if  that  was  the  only 
settlement,  it  would  be  out  of  the  question ;  that  we  would 
discontinue  the  use  of  it  if  they  had  a  patent.  At  that 
time  I  didn't  know  if  they  had  a  patent  or  not.  And  1 
told  them  that  I  would  make  an  offer  of  an  amount, 
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and  if  that  was  satisfactory,  providing  their  patent  was 
right,  we  would  settle  that  way.  Otherwise  I  would 
take  it  up  and  consult  an  attorney,  and  see  whether  we 
had  any  rights  or  not,  or  whether  there  was  a  patent. 

The  following  day  I  consulted  attorney  T.  J.  Geisler, 
who  sent  to  Washington  to  get  the  record  of  the  case. 

After  we  had  gotten  the  record  and  looked  it  over 
in  consultation  with  our  attorney,  I  made  a  reasonable 
offer,  that  is,  what  I  thought  was  better  than  to  have 
any  litigation  over  it.  I  made  an  offer  to  the  Brown- 
Meyer  people  of  $100,  and  at  that  time  they  wouldn't 
consider  it.  They  said  they  wanted  $300,  and  a  restric- 
tion on  the  price;  that  is,  they  wanted  to  say  towels 
should  be  furnished  at  a  certain  price.  And  I  told  them 
that,  under  those  conditions,  we  would  discontinue  using 
the  part  of  the  patent  that  they  claimed  was  an  infringe- 
ment; and  we  did  so  at  that  time. 

The  profit  the  Crystal  Laundry  Company  made  in 
using  this  device  similar  to  the  Brown  patent  from  No- 
vember 3d  to  December  1,  1914,  was  about  $15.07. 

I  made  a  statement  of  that  to  the  other  parties. 

I  authorized  our  attorney  to  offer  $50,  but  it  was 
not  accepted. 

I  afterwards  had  a  meeting  with  Mr.  Brown,  Mr. 
Meyer,  Mr.  Burg  and  myself,  at  Commercial  Club 
building.  There  was  quite  a  lengthy  discussion  relative 
to  whether  or  not  we  would  give  them  the  rights  to  main- 
tain a  price  on  these  particular  towels ;  and  after  spend- 
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ing  considerable  time  talking  one  way  and  the  other, 
Mr.  Brown  said,  "Well,  we  will  make  you  a  proposition." 
He  says,  "There  is  three  of  you.  There  is  the  Palace 
Laundry  that  has  a  rack,  and  there  is  Broadway  Towel 
Supply  Company,  and  yourself;  and  we  will  make  you 
a  proposition  of  $250  for  the  three.  That  will  cover  this 
infringement."  Mr.  Bechtel  not  being  present,  we  sug- 
gested that  if  he  would  give  us  a  reasonable  amount  of 
time,  we  would  take  it  up  with  Mr.  Bechtel,  and  if  that 
was  satisfactory,  he  would  hear  from  us  later,  within  10 
days,  something  to  that  effect;  but  this  suit  was  com- 
menced before  we  saw  Mr.  Bechtel. 

In  offering  the  $100,  I  didn't  consider  that  it  was 
worth  $100,  but,  as  we  were  more  or  less  busy,  I  didn't 
care  to  have  any  trouble  over  it.  I  didn't  want  any  time 
wasted  over  it;  and  I  merely  offered  $100,  because  I 
thought  it  was  worth  more  to  me  than  to  have  any  trou- 
ble. Later,  after  I  had  consulted  an  attorney  in  the 
matter,  and  been  to  some  expense,  I  made  the  offer  of 
$50.    That  is  more  than  what  our  profits  showed. 

I  gave  our  towel  supply  department  instructions  to 
use  the  chain  connected  to  the  basket  and  not  connected 
to  the  bottom  of  the  shelf  there. 

In  giving  that  instruction,  I  had  in  mind  the  Reid 
patent,  which  had  been  shown  to  us,  their  chains  were 
assembled  that  way. 

CROSS  EXAMINATION. 

I  made  this  change  under  the  advisement  that  that 
was  the  infringement;  that  it  should  not  be  connected 
to  the  bottom  of  that  post. 
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At  the  time  that  the  negotiation  for  a  settlement  was 
in  progress,  we  had  somewhere  between  80  and  100. 

Q.  Do  you  know  how  many  you  have  installed 
today  ? 

A.  Probably  150;  maybe  175.  Now,  you  mean 
similar  to  this  device? 

Q.     Yes. 

A.     I  have  less  of  them  now  than  I  had  then. 

By  detaching  the  end  of  the  chain,  I  mean  not  fasten- 
ing it  to  the  same  lock  that  locks  that  what  you  call,  or 
what  the  patent  described  there  as,  that  assembling  mem- 
ber. We  merely  fasten  it  to  something  underneath  that, 
like  a  basket,  or  even  the  wall,  and  it  gives  us  the  same 
effect  as  it  does  fastened  to  your  lock. 

I  made  no  change  in  the  device  except  to  fasten  the 
loose  end  of  the  chain  to  the  basket. 

Our  device  never  was  exactly  the  same  as  the  Brown 
device.  We  discontinued  making  the  fastening  to  the 
lock,  and  we  used  the  same  device  in  every  other  respect 
as  we  had  used  it  before.  If  we  took  the  basket  off  that 
chain,  we  could  still  use  it  just  as  we  did  in  the  first 
instance,  that  is,  if  we  put  back  the  link  in  the  lock. 

J.  A.  CLANCY,  called  as  a  witness  on  behalf  of 
the  defendants,  being  first  duly  sworn,  testified  as  fol- 
lows : 

DIRECT  EXAMINATION. 

I  am  a  resident  of  Portland,  and  I  have  charge  of 
the  deliveries  for  the  Crj^stal  Laundry  Company. 
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I  first  heard  of  the  Brown  patent  during  the  month 
of  November,  about  November  3d,  1914. 

We  were  notified  about  the  patent,  and  we  consulted 
Mr.  Geisler,  and  he  took  the  matter  under  advisement, 
and  told  us  afterwards  to  change  our  device  so  it  would 
not  infringe  on  the  Brown-Meyer  patent ;  so  we  changed 
the  device  to  the  bottom  of  the  basket. 

I  kept  account  of  the  work  done  during  the  period 
from  November  3  to  December  1,  1914.  The  figures  of 
Mr.  Allen  are  correct  as  to  what  the  profit  would  amount 
to. 

I  made  the  change  as  Mr.  Allen  explained  here. 

After  that  change  was  made,  I  visited  these  buildings 
and  places  where  these  devices  were  established  about 
once  a  week,  and  noticed  particularly  that  the  bottom 
end  of  the  chain  was  disconnected  from  the  bottom  end 
of  the  crooked  head  post.  All  the  chains  were  connected 
with  the  bottom  of  the  basket. 

In  supplying  the  customers  with  a  towel-rack,  none 
of  them  required  any  particular  device. 

We  used  this  device  here. 

We  adopted  this  device  because  we  had  to  have  some 
device  to  comply  with  the  law  that  went  into  effect  on 
July  28,  1914;  so  we  took  the  easiest  method,  and  made 
the  simplest  device,  as  you  see  that  our  device  is  not  an 
exact  copy  of  the  other  device. 

Before  that  we  used  a  device  without  a  chain;  we 
had  the  rod  device,  and  fastened  it  to  the  wall,  and  the 
towels  hung  on  the  rod. 
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During  the  middle  part  of  the  summer — I  couldn't 
say,  either  June  or  July,  1914 — we  connected  a  chain  to 
it.  I  had  no  knowledge  at  that  time  about  the  Brown 
device  at  all. 

CROSS  EXAMINATION. 

We  changed  from  the  solid  rod  to  the  chain  because 
it  was  more  efficient. 

I  first  heard  of  the  plaintiff's  patent  on  November 
3,  1914. 

On  that  day  our  firm  received  a  letter  from  the 
Brown-Meyer  Company,  or  your  office,  that  they  had  re- 
ceived their  patent  on  November  3d. 

This  notice  came  through  our  office. 

RALPH  P.  MEYER,  recalled  for  the  plaintiff. 

DIRECT  EXAMINATION. 

I  heard  the  testimony  of  Mr.  Allen,  that,  in  the  ne- 
gotiation made  respecting  this  patent,  the  Brown-Meyer 
Company  attempted  to  dictate  a  rate  on  towels;  that  is 
not  a  fact,  according  to  my  recollection. 

No  such  attempt  was  made. 

No  rate  proposed  or  discussed,  though  we  talked 
about  the  rate  that  individual  towels  ought  to  have ;  but 
there  was  no  attempt  to  dictate  a  rate  in  the  settlement ; 
absolutely  none. 

AMOS  BURG,  recalled  for  he  defendants. 
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DIRECT  EXAMINATION. 

I  was  present  at  this  meeting  or  conference  between 
Mr.  Allen,  JNIr.  Brown  and  Mr.  Meyer. 

I  remember  hearing  the  discussion  of  a  rate ;  we  dis- 
cussed it  somewhat  from  a  business  standpoint.  Mr. 
Brown  or  jMr.  IVIeyer  said  something  about,  as  I  under- 
stood, that  thej^  wanted  a  certain  price  providing  that 
they  would  let  us  use  those  towel-racks. 

CROSS  EXAMINATION. 

It  was  a  certain  price  for  the  use  of  the  towels. 

Although  I  couldn't  saj^  just  what  the  conversation 
that  we  did  have. 

I  mean  to  state  that  a  rate  agreement  on  towels  was 
made  a  condition  of  making  a  settlement  with  us  on  this 
infringement  question. 

I  understood  it  that  way. 

C.  F.  BROWN,  called  as  a  witness  on  behalf  of  the 
plaintiff,  being  duly  sworn,  testified  as  follows: 

DIRECT  EXAMINATION. 

I  am  C.  F.  Brown,  of  the  Brown-Meyer  Company. 

I  heard  the  testimony  given  by  JMr.  Allen  and  Mr. 
Burg  in  regard  to  a  conference  at  which  I  was  present. 
To  my  recollection  absolutely  no  towel  rate  was  insisted 
upon  as  a  condition  precedent  to  making  a  settlement  of 
this  infringement. 
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CROSS  EXAMINATION. 

Nothing  was  said  about  the  proper  charges  to  make 
for  towels. 

Only  as  the  laundrymen  gathered  together  there, 
each  one  in  his  own  interest,  suggested  what  the  price 
ought  to  be  for  a  fair  profit. 

I  couldn't  isay  who  made  the  suggestion  as  to  what 
the  rate  should  be.  I  don't  know  that  there  was  any  sug- 
gestion made  as  to  what  the  rate  should  be.  I  don't  re- 
member whether  there  was  or  was  not  such  a  suggestion 
made. 

REDIRECT  EXAMINATION. 

We  did  not  demand  any  towel  rate  in  order  to  settle. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  6718. 

(Title) 

STIPULATION. 

It  is  hereby  stipulated  between  the  parties : 

That  the  time  for  filing  of  transcript  of  record  on 

this  appeal  be  further  extended  thirty  (30)   days  from 

date. 

That  the  transcript  on  appeal  shall  include: 

Bill  of  Complaint; 

Answer ; 

Opinion  of  Trial  Court; 

Interlocutory  decree  of  January  31,  1916; 

Order  of  reference  to  Master; 

Motion  to  punish  defendants  for  contempt,  and  af- 
fidavits in  support  of  same; 

Defendants'  answer  on  contempt  proceedings; 

Supplemental  decree  of  March  21,  1916; 

Defendants'  motion  to  vacate  supplemental  decree, 
and  papers  in  support  of  same; 

Defendants'  motion  for  leave  to  file  supplemental 
answer ; 

Petition  for  same  and  proposed  supplemental  an- 
swer; 

Order  refusing  defendants'  permission  to  file  supple- 
mental answer; 
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Order  refusing  to  vacate  supplemental  decree; 

Petition  for  appeal,  and  order  of  allowance; 

Bond  on  appeal ; 

Assignment  of  errors; 

Citation  on  appeal ; 

Condensed  statement  of  the  evidence; 

Stipulation  of  the  parties  dated  October  19,  1916; 

Order  of  Court  entered  thereon  October  19,  1916. 

That  the  attached  condensed  statement  of  the  evi- 
dence may  be  approved  by  the  Court  as  true,  complete 
and  properly  prepared,  and  that  the  same  be  included 
as  a  part  of  said  transcript  of  record.  That  in  consider- 
ing the  evidence  in  this  cause,  it  is  to  be  noted  that  the 
same  in  part  covers  the  acts  of  other  independent  parties, 
namely:  The  Broadway  Towel  Supply  Company  and 
Amos  Burg,  who  were  charged  with  the  infringement 
of  said  patent  in  a  separate  suit,  but  the  two  causes  were 
tried  jointly  as  a  mere  matter  of  com^enience. 

That  copies  of  all  patents  and  writings  introduced 
in  evidence  by  either  party  shall  be  furnished  to  the  Clerk 
and  included  in  the  printed  copy  of  said  transcript  of 
record,  and  that  the  original  models  introduced  as  ex- 
hibits by  either  party  at  the  trial  of  this  cause  shall  be 
sent  by  the  Clerk  to  the  Marshal  of  the  Circuit  Court 
of  Appeals  of  the  Ninth  Circuit  at  San  Francisco. 

Dated  October  19,  1916. 

JOSEPH  L.  ATKINS, 

Attorney  for  Plaintiff. 

T.  J.  GEISLER, 

Attorne^T^  for  Defendants. 
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On  approval  of  the  foregoing  stipulation  of  the  par- 
ties, it  is  hereby 

ORDERED  that  the  time  for  filing  the  transcript 
of  record  in  this  appeal  be  further  extended  thirty  (30) 
days  from  October  19,  1916,  and  that  the  attached  con- 
densed statement  of  the  evidence  taken  on  the  hearing 
of  this  cause  be  and  the  same  is  hereby  approved  of  as 
true,  complete  and  properly  prepared. 

That  copies  of  all  patents  and  writings  introduced 
in  evidence  by  either  party  shall  be  furnished  to  the 
Clerk  and  included  in  the  printed  copy  of  said  transcript 
of  record,  and  that  the  original  models  introduced  as  ex- 
hibits by  either  party  at  the  trial  of  this  cause  shall  be 
sent  by  the  Clerk  to  the  Marshal  of  the  Circuit  Court 
of  Appeals  of  the  Ninth  Circuit  at  San  Francisco. 

Dated  October  19,  1916. 

CHAS.  E.  WOLVERTON, 

Judge. 
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In  the  Distnct  Court  of  the  United  States  for  the 
District  of  Oregon. 

Xo.  6718. 

(Title) 

CITATION  ON  APPEAL. 

United  States  of  America, 
District  of  Oregon. — ss. 

To  Brown-Meyer  Company,  a  Corporatimi,  Greeting: 

WHEREAS,  Crystal  Laundry  Company  and 
Percy  G.  Allen,  the  above-named  defendants,  have 
lately  appealed  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  from  a  decree  rendered 
in  the  District  Court  of  the  L^nited  States  for  the  Dis- 
trict of  Oregon,  in  your  favor,  and  has  given  the  security 
required  by  law. 

YOL^  ARE,  therefore,  hereby  cited  and  admonished 
to  be  and  ap})ear  before  said  L^nited  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  at  San  Francisco,  Cal- 
ifornia, within  thirty  days  from  the  date  hereof,  to  show 
cause,  if  any  there  be,  why  the  said  decree  should  not 
be  corrected,  and  speedy  justice  should  not  be  done  to 
the  parties  in  that  behalf. 

GIVEN  under  my  hand,  at  Portland,  in  said  district, 
this  29th  day  of  July,  1916. 

CHARLES  E.  WOLVERTON,  Judge. 
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(Title) 

No.  6718. 

It  is  hereby  stipulated  that  the  foregoing  printed 
transcript  is  a  true  copy  of  the  entire  record  in  the  above 
entitled  case  on  appeal  and  that  the  same  may  be  certi- 
fied to  as  such  by  the  Clerk  of  said  District  Court  with- 
out comparison. 

It  is  further  stipulated  that  printed  copies  of  all 
patents  and  writings  introduced  in  evidence  bj^  either 
party,  but  not  placed  in  the  printed  transcript,  may  be 
furnished  to  the  Clerk  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  and  b}"  him 
placed  in  the  "Appendix  of  Documentary  Evidence"  in 
the  printed  copies  of  the  transcript ;  and  that  the  original 
models  introduced  as  exhibits  by  either  party  at  the  trial 
of  this  cause  in  the  District  Court  shall  be  sent  by  the 
Clerk  of  the  latter  Court  to  the  Marshal  of  said  Circuit 
Court  of  Appeals  pursuant  to  rule  34  of  the  latter  Court. 

That  the  time  to  file  said  certified  record  and  docket 
the  same  with  the  Clerk  of  said  Court  of  Appeals  was 
duly  extended  until  April  10,  1917. 
Dated  March  31,  1917. 

JOSEPH  L.  ATKINS, 
Of  Counsel  for  Plaintiff -Appellee. 

T.  J.  GEISLER, 

Of  Counsel  for  Defendants- Appellants. 
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United  States  of  America, 
District  of  Oregon — ss. 

No.  6718. 

I,  G.  H.  Marsh,  Clerk  of  the  District  Court  of  the 
United  States  for  the  District  of  Oregon,  do  hereby  cer- 
tify that  the  foregoing  printed  transcript  of  record  on 
appeal  in  the  case  in  which  the  Brown-Meyer  Company, 
a  corporation,  is  plaintiff  and  appellee  and  the  Crystal 
Laundry  Company,  a  corporation,  and  Percy  C.  Allen 
are  defendants  and  appellants,  is  a  true  and  complete 
transcript  of  the  record  and  proceedings  had  in  said 
cause  in  said  Court.  This  certificate  is  made  pursuant 
to  the  stipulation  of  the  parties  filed  in  said  cause,  ujtXLj^ijch 

In  Testimony  Whereof  I  have  hereunto  set  my  hand 
and  affixed  the  Seal  of  said  Court  at  Portland,  in  said 
District,  this  M^t  day  of  ^fcch,  1917. 

G.  H.  MARSH, 

Seal  Clerk. 
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APPENDIX  OF  DOCUMENTARY  EVIDENCE 

Containing  as  Follows : 

Patent  in  suit  granted  to  Charles  F.  Brown,  November 
3,  1914,  No.  1,115,895,  on  application  filed  August 

13,  1913,  being  Plaintiff's  Exhibit  A 

See  Record,  page  66 

File  Wrapper  of  said  Patent,  being  Defendants'  Ex- 
hibit 2 See  Record,  page  72 

The  Patents  cited  in  said  File  Wrapper,  viz : 

Patent  to  N.  S.  Baldwin  and  E.  S.  Goodwin,  April 

7,  1896,  No.  557,754,  Defendants'  Exhibit  3 

See  Record,  Page  72 

Patent  to  J.  G.  Cooner,  December  29,  1908,  No. 

908,076,  Defendants'  Exhibit  4 

See  Record,  page  72 

Patent  to   Jacques   Rousso,   April   9,   1912,   No. 

42,398,  Defendants'  Exhibit  5 

See  Record,  page  72 

Patent  to   L.   Straub,   September   17,   1912,   No. 

.  1,038,984,  Defendants'  Exhibit  9 

See  Record,  page  73 

Patent  to  T.  K.  Taylor,  February  4,   1913,  No. 

1,052,292,  Defendants'  Exhibit  6 

See  Record,  page  72 

Patent  to  Guy  Reid,  July  15,  1913,  No.  1,067,622, 

Defendants'  Exhibit  7 See  Record,  page  73 

Patent  to  T.  Heins  and  E.  R.  Galland,  November 
11,  1913,  No.  1,078,501,  Defendants'  Exhibit  8 
See  Record,  page  73 
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Here  follows  Official  FILING  RECEIPT. 
Dated  August  13  1913.     Serial  No.  784,544. 

FILE   WRAPPER 

*     * 

Patent  issued  to 

CHARLES  F.  BROWN 

November  3,  1914.    No.  1,115,895. 

TOWEL    HOLDERS 

Application  filed  August  13,  1913,  Serial  No.  784,- 
544. 

Here  follows  PETITION  in  due  form. 

Here  follows  descriptive  part  of  specification  which 
was  not  changed  by  amendment,  and  therefore  is  shown 
by  the  same  part  printed  in  the  patent,  copy  of  which  is 
hereto  attached. 

The  claims  as  originally  appearing  in  the  specifica- 
tion, the  actions  of  the  Patent  Office,  and  the  amend- 
ments making  the  claims  as  printed  in  said  patent  were 
as  follows: 

Claims  in  re  patent  of  Charles  F.  Brown  No.  1115895 

1 .  "Ntn  a  towel  holder  or  the  like,  the  combination 

niovable 

with  a  ,    supp(5i*t»^ig  member,  of  a  flexible  towel  retain- 
A  ' '  ^^s. 

ing  member  secured  in  rfcs^ntirety  thereto. 

2.  In  a  towel  holder  orSlje  like,  the  combination 

movable  .  ^      ,.i      -m  i  •    ■ 

01  a        supportmg  member,  or  a  ilexiDi^owel  retammg 

r»   member,  and  means  for  detachabl}'  securingHi^e  latter 
in  its  entirety  to  the  former. 
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].  X  In  a  towel  holder  or  the  like,  the  combination 
witli  a  supporting  member,  of  an  assembling  member 
adapted  to  secure  towels  in  assemblage  upon  the  sup- 
porting member,  a  flexible  retaining  member  coopera- 
tive therewith  for  the  purpose  specified,  and  means  for 
securing  both  ends  of  said  retaining  member  to  the  as- 
sembling member. 

2  "4^  In  a  towel  holder  or  the  like,  the  combination 
with  a  supporting  member,  of  an  assembling  member 
adapted  to  secure  towels  in  assemblage  upon  the  sup- 
])orting  member,  a  flexible  retaining  member  coopera- 
ti\'e  therewith  for  the  purpose  specified,  and  means  for 
detachably  securing  both  ends  of  said  retaining  member 
together. 


5.  In  a  towel  holder  or  the  like,  the  combination 
witnSi  su])porting  member,  of  an  assembling  member 
swiveleoSio  the  supporting  member,  and  a  retaining 
member  coo^rative  with  said  assembling  member. 

6.  In  a  to\^l  holder  or  the  like,  the  combination 
witli  a  supportingNnember,  of  an  assembling  member 
swiveled  to  the  supposing  member,  and  a  retaining 
member  carried  by  said  dissembling  member  coopera- 
tively with  said  supporting  mtober. 

7.  In  a  towel  holder  or  theNilce,  the  combination 
with  a  sup])orting  member  provideoswith  a  socket,  of 
an  assembling  member  mounted  in  saioSsocket,  and  a 
retaining  member  detachably  secured  to  the\ssemb]ing 

member. 

er  B 

8.  In  a  towel  holder  or  the  like,  the  coml 

with  a  su])porting  member  provided  with  a  socket    ni 
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an"~Tns«eiiibling  member  mounted  therein,  a  retaining 
member  caiTie3Hb5J*.ihe  assembling  member,  and  com- 
mon means  for  securing  t!i5>et4ming  member  to  the  as- 
sembling member  and  the  assembniTg^Hnmiber  to  the 
supporting  member.  ^^''*''***---,^ 

•^  y.  In  a  towel  holder  or  the  like,  the  combination 
with  a  supporting  member  provided  with  a  bore,  of  an 
assembling  member  rotatably  fixed  in  said  bore,  a  re- 
taining member  flexibly  secured  at  one  end  to  the  as- 
sembling member,  and  means  for  detachably  securing 
the  free  end  of  the  retaining  member  to  the  socket  end 
of  the  assembling  member. 

'^  10.  In  a  towel  holder  or  the  like,  the  combination 
with  a  supporting  member  provided  with  a  bore,  of  an 
assembling  member  rotatably  fixed  in  said  bore,  a  re- 
taining member  flexibly  secured  at  one  end  to  the  as- 
sembling member,  and  means  for  detachably  securing 
the  free  end  of  the  retaining  member  to  the  socket  end 
of  the  assembling  member,  said  means  being  adapted 
also  to  secure  the  assembling  member  in  its  socket. 

^""^'I^N^.Tn  a  towel  holder  or  the  like,  the  combination 
with  a  suppo?tTi%g4jiember,  of  a  towel  assembling  mem- 
ber provided  with  a  mr59«Ungpoint,  and  means  for 
operatively  uniting  said  members/sub»fe«miially  for  the 
purpose  specified.  ^^^'^^'^-^i^ 

Witnesses :  Charles  F.  Brown 

K.  D.  Fenn 
Joseph  L.  Atkins 

Here  follows  OATH  in  due  form. 


106 


Div.  8  Room  131  LA.  Paper  No.  2 

DEPARTMENT    OF    THE    INTERIOR 
UNITED    STATES    PATENT    OFFICE 
Washington  Dec.  12,  1913. 
Mailed        "       " 
Joseph  L.  Atkins, 

809  Chamber  of  Commerce, 
Portland,  Oregon. 

Please  find  below  a  communication  from  the  EX- 
AMINER in  charge  of  the  application  of  Charles  F. 
Brown,  784,544,  filed  Aug.  13, 1913,  for  Towel  Holders. 

Thomas  Ewing, 
Commissioner  of  Patents. 

Claims  1,  2,  3,  5  and  6  are  rejected  on  Reid,  1,067,- 
622,  July  15,  1913  (45/32). 

Claims  4  and  8  are  rejected  on  Reid,  in  view  of 
Taylor,  1,052,292,  Feb.  4,  1913  (43/32). 

Claim  4  is  also  rejected  as  not  being  warranted  by 
the  disclosure. 

Claims  9  and  10  are  rejected  on  Reid  and  Taylor, 
in  view  of  Heins,  1,078,501,  Nov.  11,  1913  (45/32). 

Claim  11  is  rejected  on  the  above  cited  references 
in  view  of  Baldwin,  557,754,  Apr.  7,  1896  (129/8). 

Attention  is  directed  also  to  Cooner,  908,076,  Dec. 
29,  1908  (211/17). 

Walter  Johnson,  Examiner  Div.  VIII. 
H.  A.  W. 
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MAIL  ROOM  U.  S.  PATENT  OFFICE 

Feb.  24,  1914  Feb.  25,  1914 

U.  S.  PATENT  OFFICE 

DIVISION  8,  Paper  No.  3 

UNITED   STATES   PATENT  OFFICE 

Charles  F.  Brown 
Towel  Holder 
Filed  Aug.  13,  1913 
Ser.  No.  784,544. 

Portland,  Oregon,  February  19,  1914. 
Hon.  Commissioner  of  Patents, 
Washington,  D.  C. 

SIR: 

Responsive  to  official  action  of  December  12,  1913. 
Please  amend  as  follows: 

Claim  1,  line  2,  before  "supporting"  insert  "mov- 
able." 

Claim  2,  line  2,  before  "supporting"  insert  mov- 
able." 

This  application  was  drawn  in  view  of  the  references 
cited,  and  upon  a  device  which  in  practice  corrects  the 
deficiencies  of  the  subject  matter  of  the  several  refer- 
ences. 

Referring  to  the  claims  seriatim,  claim  1  calls  for  a 
retaining  member,  to-wit,  the  chain  19,  secured  in  its 
entirety''  to  a  supporting  member  or  shelf  1.  Reid  shows 
no  such  construction,  but  shows  a  lock-case  2,  and  sepa- 
rate ring  6.  Assuming  that  the  examiner  has  upon  a 
strained  construction  included  the  wall  to  which  the 
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members  2  and  6  may  be  attached  in  order  to  consti- 
tute a  supporting  member,  amendment  of  the  claim 
has  been  made,  although  it  is  submitted  that  such  a  con- 
struction is  inadmissible. 

Claim  2  is  amended  in  like  manner  and  for  corre- 
sponding reasons  as  claim  1. 

Claim  3  calls  for  a  combination  in  which  both  ends 
of  the  chain  are  secured  to  the  assembling  member,  or 
member  4.  Reid  shows  no  such  construction.  The  in- 
clusion of  the  wall  by  construction  cannot  be  made  in 
respect  to  claim  3,  because  applicant's  assembling  mem- 
ber 4  corresponds  in  function  to  Reid's  member  1  and 
la.  There  is  a  distinct  utility  in  the  subject  matter 
defined  in  claim  3,  in  that  it  renders  the  entire  length 
of  the  looped  chain  available  to  the  user  of  a  towel, 
while  the  reach  of  Reid's  chain  is  much  restricted. 

In  respect  to  claim  4,  neither  Reid  nor  Taylor  shows 
means  for  detachably  securing  both  ends  of  the  retain- 
ing member  together.  Let  it  be  noted  that  in  appli- 
cant's construction  his  assembling  member  constitutes 
an  elongated  link  of  special  function  in  the  retaining 
member.  Taylor  shows  and  describes  a  duplicated  rack, 
whereof  two  arms  8  are  united.  Taylor's  part  7  corre- 
sponds to  applicant's  assembling  member  4,  and  his  arm 
8  to  applicant's  retaining  member.  Taylor's  arm  8  is 
not  united  to  the  part  7  of  his  rack  except  at  one  end, 
and  there  is  no  intercommunication  between  Taylor's 
arm  8,  upon  which  one  may  be  predicated  as  a  continu- 
ation of  the  other. 
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The  Examiner's  objection  that  claim  4  is  not  war- 
ranted by  the  disclosure,  is  not  made  clear.  If  insisted 
upon,  a  more  particular  statement  is  requested,  but  it 
is  believed  that  discrimiating  reconsideration  will  re- 
move this  objection. 

In  respect  to  claim  5,  an  assembling  member  swiveled 
to  the  supporting  member  is  called  for,  and  is  not  shown 
in  Reid.  On  the  contrary  Reid  shows  a  lock  in  Fig.  3, 
which  prohibits  rotative  movement  of  the  member  1.  In 
Fig.  4,  the  locking  device  2a  is  described  as  identical 
with  that  shown  in  Fig.  3. 

The  above  observation  applies  also  to  claim  6. 

Argument  in  support  of  claims  3  and  4  is  applicable 
to  claim  8. 

The  action  in  respect  to  claims  9,  10  and  11,  it  is 
submitted,  is  either  not  clear,  or  is  clearly  unwarranted. 
The  practice  of  collocating  a  plurality  of  separate  and 
distinct  references  to  meet  a  distinct  combination  has 
been  so  often  condemned,  both  by  the  courts  and  in 
patent  office  practice,  as  to  require  no  serious  considera- 
tion. A  restatement  of  the  grounds  of  rejection,  or  re- 
versal of  action  is  solicited. 

This  application  is,  in  view  of  the  foregoing,  deemed 
to  be  in  condition  for  allowance,  and  that  action  is  ac- 
cordingly solicited. 

Very  respectfully, 
CHARLES  F.  BROWN, 
By  Joseph  L.  Atkins,  Attorney. 
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Div.  8  Room  131  LA.  Paper  No.  4. 

DEPARTMENT  OF  THE  INTERIOR 
UNITED  STATES  PATENT  OFFICE 

Washington,  Mar.  26,  1914. 

Mailed  "       "        " 

Joseph  L.  Atkins 
809  Chamber  of  Commerce 
Portland,  Ore. 

Please  find  below  a  communication  from  the  Exam- 
iner in  charge  of  the  application  of  Charles  F.  Brown, 
784,544,  filed  Aug.  12,  1913,  for  Towel  Holders. 

THOMAS  EWING, 
Commissioner  of  Patents. 

Amendment  of  Feb.  24,  1913,  is  of  record. 

Claims  1  and  2  are  rejected  on  Taylor,  of  record,  or 
Rousso,  Design  42,398,  Apr.  9,  1912,  in  view  of  Reid, 
of  record.  It  does  not  involve  invention  to  substitute 
the  retaining  member  of  Reid  for  that  of  Taylor  or 
Rousso.  These  claims  are  also  objectionable  as  being 
indefinite  in  terms.  The  expression  "in  its  entirety" 
does  not  set  forth  any  structure. 

As  far  as  set  forth  in  claim  3,  the  ends  of  the  flexible 
member  are  secured  to  the  retaining  member  only  as 
to  a  convenient  support.  To  secure  the  lower  end  of 
Reid's  flexible  member  to  any  other  convenient  part  of 
the  device  than  that  selected  by  the  patentee  does  not 
involve  invention  or  patentable  novelty.  Claim  3  is 
accordingly  rejected. 

Claim  4  is  rejected  either  as  not  being  warranted 
by  the  disclosure  or  as  being  met  by  Reid.     If  the  ap- 
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plicant  shows  means  for  connecting  the  ends  of  the  flex- 
ible member,  Reid  does  also. 

Claims  5,  6,  7  and  8  and  11  are  rejected  as  reading 
directly  on  Heins,  of  record. 

Claims  9  and  10  stand  rejected  on  Heins  and  Reid, 
of  record.  It  does  not  apparently  involve  invention  to 
substitute  the  retaining  member  of  Reid  for  that  of 
Heins.  These  claims  are  also  rejected  as  being  inac- 
curate. The  retaining  member  does  not  appear  to  be 
flexibly  secured  to  the  assembling  member.  It  is  pivot- 
ally  secured. 

H.  LEWIS, 
Examiner. 
H.A.W. 
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Mail  Room  Division  8,  Paper  No.  5 

JUL  28  1914 

U.  S.  PATENT  OFFICE 

Room  131 

Charles  F.  Brown 
Serial  No.  784,544 
Filed  August  13,  1913 
Towel  Holders. 

Portland,  Oregon,  July  23,  1914. 

Hon.  Commissioner  of  Patents, 

Washington,  D.  C. 

SIR: 

Response  to  official  letter  of  March  22. 

Under  date  of  February  19,  1914,  counsel  for  ap- 
plicant submitted  a  paper  by  way  of  amendment,  in 
which  painstaking  effort  was  made,  by  compliance  with 
rule  68,  to  assist  in  the  disposition  of  this  case. 

It  is  with  all  due  respect  submitted  that  the  reply  of 
March  26th  is  not  reciprocal  either  in  matter  or  form. 
In  almost  every  instance,  although  the  claims  are  sub- 
stantially the  same,  the  grounds  of  rejection  set  up  in 
Paper  No.  2  are  in  paper  No.  4  shifted,  without  any 
explanation  whatever.  Such  action  is  not  calculated  to 
promote  or  even  to  admit  of  intelligent  response,  and  is 
not  believed  to  constitute  a  proper  compliance  with  the 
requirements  of  the  rules  of  practice.  The  nature  of  the 
last  official  action  taken  in  this  case  is  fairly  summarized 
in  the  last  two  sentences  thereof,  namely:  "The  retaining 
member  does  not  appear  to  be  flexibly  secured  to  the 
assembling  member.     It  is  pivotalty  secured."     It  ap- 
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pears  to  be  unnecessary  to  submit  argument  that  a 
pivotal  connection  is  a  flexible  connection,  inasmuch  as 
it  must  be  apparent  to  anyone  having  the  least  skill  in 
the  art  or  any  mechanical  art,  that  any  possible  connec- 
tion between  a  chain  and  a  rigid  member  is  a  flexible 
connection. 

With  respect  to  claims  1  and  2,  which  in  paper  No. 
2  were  rejected  on  Reid,  and  are  in  paper  No.  4  rejected 
on  Taylor  or  Rousso,  it  is  submitted,  as  it  was  formerly 
in  Paper  No.  3,  that  Reid  does  not  show  the  construc- 
tion claimed.  Neither  Taylor  nor  Rousso  shows  any- 
thing approximating  the  construction,  nor  a  construc- 
tion which  is  interchangeable  one  with  the  other. 

It  has  been  repeatedly  held  that  the  charge  of  in- 
fringement cannot  be  escaped  by  allegation  or  proofs 
that  parts  of  a  combination  are  to  be  separately  found 
in  different  prior  patents. 

Bates  vs.  Coe,  98  U.  S.  31-50. 
Parks  vs.  Booth,  102  U.  S.  96. 

It  is  scarcely  necessary  to  argue  that  grounds  of 
rejection  of  a  claim  and  a  defense  against  infringement 
are  in  all  respects  identical.  It  would  appear  that 
grounds  of  rejection  urged  against  claims  1  and  2  are 
made  in  disregard  of  the  authorities  cited,  which  reflect, 
it  is  submitted,  the  law  on  the  subject  beyond  contro- 
versy. 

In  respect  to  claim  3,  if  the  examiner's  argument  is 
understood,  it  means  that  Reid's  chain  has  its  ends  con- 
nected, because  they  are  both  attached  to  a  wall.     This 
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appears  to  exclude  arbitrarily  that  which  constitutes  the 
very  gist,  in  part,  of  applicant's  invention. 

It  is  error  for  the  examiner  to  say,  "The  ends  of 
the  flexible  member  are  secured  to  the  retaining  member 
only  as  to  a  convenient  support."  On  the  contraiy,  the 
combination  described  in  Figure  3  defines  a  special  con- 
struction and  a  distinct  utility.  It  is  this,  in  the  Reid 
device,  as  shown  partly  in  Figure  2,  each  individual  towel 
must  be  used  in  close  proximity  to  the  other  towels,  clean 
and  soiled,  upon  the  holder.  Of  course,  it  may  be  said 
that  this  situation  may  be  relieved  by  increase  of  length 
of  chain.  But  this  does  not  meet  the  situation.  To  in- 
crease the  length  of  chain  beyond  certain  limits  is  im- 
practicable, and  would  tend  to  defeat  the  purpose  of  the 
device,  in  the  kinking  of  the  chain,  for  example.  Ap- 
plicant has  devised  means  for  obtaining  the  maximum 
availability  of  each  individual  towel  in  use  without  im- 
pairment of  the  certainty  of  operation  of  the  device. 

« 
The  grounds  of  rejection  of  claim  4  are  not  under- 
stood, unless  they  be  substantially  the  same  as  those 
urged  against  claim  3.  In  that  event  they  are  submitted 
to  be,  equally  w  ith  claim  3,  inapt.  A  more  specific  state- 
ment of  grounds  of  rejection,  in  view  of  applicant's  ar- 
gument in  paper  No.  3,  is  requested. 

In  respect  to  claims  5,  6,  7,  8  and  11,  it  is  observed 
that  although  in  the  last  official  letter  they  are  rejected 
on  Heins  of  record  for  the  first  time,  having  been  pre- 
viously rejected  upon  other  references,  they  are  now  said 
to  read  directly  on  Heins.    This  allegation  is  traversed. 
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Claim  5  covers  in  combination  the  following  ele- 
ments : 

1.  A  supporting  member. 

2.  An  assembling  member  swiveled  to  the  support- 
ing member. 

3.  A  retaining  member  co-operative  with  said  as- 
sembling member. 

Heins  shows  two  supports,  a  tube  4  for  the  upper 
support,  and  a  rod  5  for  the  lower.  It  is  supposed  that 
the  terms  employed  in  the  claim  are  understood  to  be 
selected  for  the  purposes  of  distinction  only.  Neverthe- 
less, it  is  submitted  that  the  principle  and  functions  of 
their  subject  matter  are  clearly  intelligible,  and  are 
clearly  distinguishable  from  Heins.  The  examiner,  if  he 
persists  in  previous  action,  is  requested  to  indicate  what 
he  regards  in  Heins  as  a  supporting  member,  what  as  an 
assembling  member,  and  what  as  a  retaining  member. 

The  rejection  of  the  remaining  claims  of  the  group 
last  named  is  believed  to  be  made  upon  reasons  that  are 
not  clearer  than  the  rejection  of  claim  5,  and  further 
explanation  or  withdrawal  of  the  rejection  is  solicited. 

The  grounds  of  rejection  of  claims  9  and  10  is  not 
understood.  There  is  no  relationship  between  Heins 
and  Reid  of  record.  If  it  were  conceded  that  as  be- 
tween Reid  and  Heins  there  is  the  difference  only  of  a 
flexible  and  a  rigid  retaining  member,  yet,  so  far  as  ap- 
plicant is  concerned,  there  is  no  such  close  similarity. 
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In  respect  to  Claims  9  and  10,  not  only  does  the  ar- 
gument previously  submitted  in  support  of  claim  3  ap- 
ply, but  also  additional  means  are  comprehended  in  the 
claim  for  securing  the  flexible  member  a  maximum  limit 
of  movement. 

So  far  as  counsel  for  applicant  can  discover,  this 
application  is  in  condition  for  allowance,  and  action 
accordingly  is  solicited. 

Very  respectfully, 

CHARLES  F.  BROWN, 

By  Joseph  L.  Atkins,  his  Attorney. 
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Div.  8  Room  133  LA/HAW  Paper  No.  6 

DEPARTMENT  OF  THE  INTERIOR 
UNITED  STATES  PATENT  OFFICE 

Washington,  Aug.  24,  1914 
Mailed 

J.  L.  Atkins 

809  Chamber  of  Commerce 

Portland,  Ore. 

Please  find  below  a  communication  from  the  Exam- 
iner in  charge  of  the  application  of  Charles  F.  Brown 
784,544,  filed  Aug.  13,  1913,  for  Towel  Holders. 

THOMAS  EWING, 
Commissioner  of  Patents. 

Responsive  to  letter  of  July  28,  1914. 

Claims  9  and  10  are  informal  as  of  record. 

Claims  1,  2,  5,  6,  7  and  11  stand  rejected  on  the  ref- 
erences and  for  the  reasons  set  forth  in  the  last  office 
action. 

Heins  appears  to  show  the  relation  of  elements 
called  for  by  claims  5,  6  and  7.  He  shows  a  support  1, 
provided  with  a  socketed  member  2,  in  which  is  swiveled 

an  assembling  member  4,  to  which  is  detachably  secured 
a  retaining  member  5. 

Claim  8  is  rejected  on. 

Straub,  1,038,984,  Sept.  17,  1912  (45/32). 

As  at  present  advised,  claims  3,  4,  9  and  10  are  al- 
lowable subject  to  the  objections  of  record. 

GEO.  P.  TUCKER, 
H.A.W.  Examiner. 
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Mail  Room  Division  8,  Paper  No.  7 

Sept.  8,  1914  Sept.  9,  1914 

U.  S.  Patent  Office  U.  S.  Patent  Office 
Room  131 

UNITED  STATES  PATENT  OFFICE. 

Charles  F.  Brown. 
Serial  No.  784,544 
Filed  August  13,  1913 
Towel  Holders. 

Portland,  Oregon,  September  3,  1914. 

Hon.  Commissioner  of  Patents, 

Washington,  D.  C. 

Sir: 

Response  to  official  letter  of  August  24,  1914. 

The  alleged  informality  of  claims  9  and  10,  appears 
to  be,  that  the  retaining  member  is  not  flexibly  secured 
to  the  assembling  member.  This,  as  was  observed  in  the 
last  action,  appears  to  be  an  absurdity.  Its  reiteration 
suggests  that  there  is  a  mistake  made  somewhere,  and 
the  indulgence  of  the  examiner  is  therefore  requested. 
The  assembling  member  is  the  member  4  clearly  shown 
in  Fig.  IV.  The  retaining  member  is  the  member  19 
on  the  same  figure.  They  are  flexibly  united  at  18,  and 
are  not  pivotally  secured  together. 

It  is  believed  that  there  is  now  no  room  for  doubt, 
that  the  allegation  of  informality  will  be  withdrawn. 

In  respect  to  the  action  on  the  merits,  applicant  de- 
nies the  pertinency  of  the  references  to  claims  1,  2,  5,  6,  7, 
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8  and  11.  He  is,  however,  satisfied  to  accept  allowance 
upon  claims  3,  4,  9  and  10,  subject  to  such  construction 
as  they  are  entitled  to  receive  in  view  of  the  prior  state 
of  the  art  and  without  restriction  in  consequence  of  the 
imputed  disclaimer  upon  his  part. 

He,  therefore,  without  prejudice  to  his  just  rights 
in  the  premises,  authorizes  and  requests  erasure  of  all 
the  claims,  except  claims  3,  4,  9  and  10.  With  respect 
to  those  claims,  it  is  requested  that  their  numerals  be 
changed  to  1,  2,  3  and  4,  respectively,  and  that  the  ap- 
plication be  passed  to  issue. 
Very  respectfully, 

CHARLES  F.  BROWN, 
By  Joseph  L.  Atkins,  Attorney. 
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Here  follows  Official  NOTICE  OF  ALLOW- 
ANCE in  due  form,  dated  September  21,  1914. 

Here  follows  Official  Receipt  of  final  fee  in  due  form 
giving  date  patent  will  issue  as  Nov.  3,  1914. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  6718. 

(Title.) 

IT  IS  HEREBY  STIPULATED  AND  CER- 
TIFIED that  the  foregoing  is  a  full,  true  and  complete 
copy  of  the  file  wrapper  in  the  application  for  patent  of 
Charles  F.  Brown,  filed  August  13,  1913,  Serial  No. 
784,544,  series  of  1900,  for  improvement  in  Towel  Hold- 
er, such  application  having  been  allowed  September  21, 
1914,  and  letters  patent  thereon  being  issued  November 
3,  1914,  No.  1,115,895,  and  that  this  file  wrapper  may 
be  introduced  in  evidence  by  either  party  to  the  same 
effect  as  if  the  same  had  been  certified  by  the  United 
States  Patent  Office. 

Dated,  Portland,  Oregon,  November  18,  1915. 

JOSEPH  L.  ATKINS, 

Solicitor  for  Plaintiff. 
T.  J.  GEISLER, 
Solicitor  for  Defendants. 
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APPELLEE'S  (PLAINTIFF'S)   EXHIBIT  "A  " 
Patent  to  C.  F.  Brown,  Nov.  3,  1914.  No.  1,115,895. 


C.  F.  BROWN. 

TOWEL  HOLDER. 
APPI.TfiATTON  FILED  AUG.  13,  1913, 


1,115,895. 


Patented  Nov.  3, 1914. 


WITNESSES: 
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inventor: 


UNITED  STATES  PATENT  OFFICE. 


CHARLES  F.  BROWN,  OF  PORTLAND,  OREGON,  ASSIGNOR  TO  BROWN-MEYER  COMPAJTT, 
OF  PORTI  A.ND,  OREGON,  A  CORPORATION  OF  OREGON. 
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Specification  of  Letters  Patent.  Patented  Nov.  3,  1914. 

AppUcation  filed  August  13,  1913.     Serial  No.  784,544. 


To  all  whom  it  may  concern : 

Be  it  known  tliat  I,  Charles  F.  Bkown,  a 
citizen  of  the  United  States  of  America,  re- 
siding at  Portland,  in  the  county  ot 
Multnomah,  in  the  State  of  Oregon,  have 
invented  certain  new  and  useful  Improve- 
ments in-  Towel-IIolders,  of  which  the  fol- 
lowing is  a  specification,  reference  being 
had  to  the  accompanying  drawing. 

My  invention  relates  to  towel  holders,  and 
has  for  its  object  the  production  of  a  de- 
vice for  holding  and  preserving  in  order  an 
assemblage  of  clean  towels  that  are  carriea 
in  such  a  manner  as  to  keep  them  clean, 
folded  and  smooth  as  they  come  from  the 
laundry  until  such  time  as  they  are  required, 
one  by  one,  for  use. 

A  further  object  of  the  invention  is  to 
]")rovide  means  for  conveniently  withdraw- 
ing the  towels  one  by  one  from  the  pile, 
for  facilitating  the  manipulation  of  it  while 
in  use,  and  for  securing  it  against  accidental 
misplacement  or  intentional  and  unauthor- 
ized removal  after  use. 

What  constitutes  my  invention  will  be 
hereinafter  specified  in  detail  and  succinctly 
set  forth  in  the  appended  claims. 

In  the  accompanying  drawing :  Figure  1 
is  a  front  elevation  of  my  invention  com- 
30  plete  in  its  present  preferi-ed  form  of  em- 
bodiment. Fig.  II  is  an  end  elevation  of 
the  same,  looking  toAvard  that  end  of  the 
do\ire  upon  which  the  clean  towels  are  as- 
s«Miib]ed,  and  showing  one  of  the  towels  re- 
[35  n10^ed  from  the  pile  of  clean  towels  as  in 
use.  Fig.  Ill  is  a  view  similar  to  Fig.  II 
showing  the  towel  as  illustrated  in  use  in 
Fig.  IT  dro])pcd  to  that  position  in  which 
it  is  discarded  after  use,  wherein  the  used 
towels  accumulate  and  are  secured,  until  the 
sui)]i1y  of  clean  towels  is  exhausted  or  until 
so  uiany  of  them  have  been  used  as  may 
be  required  in  servi(;e  before  replenishment 
of  the  clean  supi:)]y.  Fig.  IV  is  a  vertical 
sectional  view  illustrating  the  clean  towel 
assembling  membei-  in  place  on  an  enlai-ged 
scale. 

Referring  to  the  numerals  on  the  draw- 
ing, 1  indicates  a  horizontal  supporting 
luembe)'.  or,  as  illustrated,  a  shelf,  which, 
being  of  any  suitable  shape  and  dimensions 
and  made  of  any  preferred  material,  is 
adapted  to  be  held  in  any  desired  position, 
as  again.st  any  vertical  wall,  upon  brackets 
55  2.    The  shelf  illustrated  is  presented  by  way 


of  example  only,  and  is  intended  to  repre- 
sent any  suitable  instrumentality  for  the 
functiou  required  of  it,  whether  it  be  a 
simple  shelf  or  a  part  of  a  cabinet  or  other 
de*.  ice.  The  function  of  the  shelf  1  is  to  60 
cany  a  pile  of  clean,  preferabl}'  folded, 
towels  which  may  be  of  any  preferred  size, 
and  whose  size  will,  of  course,  determine 
the  dimensions  of  the  shelf  1. 

In  combination  with  the  shelf  1,  and  ror  66 
securing  the  towels  in  assemblage  thereupon, 
1  prefer  to  employ  an  assembling  member 
4,  wliich  I  prefer  also  to  swivel  and  detach- 
ably  secure  to  the  shelf  1.     For  this  pur- 
pose, the  lower  end  of  the  member  4  may  be  70 
reduced  to  form  a  shoulder  5,  the  reduced 
end  6  extending  below  and  clear  of  the  shelf 
1  to  accommodate  means  for  detachably  se- 
en i-ing  the  member  4  in  place.    Such  means 
may  consist,  as  shown,  of  a  padlock  7,  whose  76 
shackle  8  passes  through  an  aperture  9  pro- 
vided for  its  free  passage  through  the  re- 
duced end  6  below  the  shelf -1. 

For  insuring  a  stable  support  for  the  as- 
sembling member  4  rotatably  upon  the  shelf  80 
1.  I  i)rcfe)"  to  provide  a  suitable  socket  upoo 
the  shelf.  This  socket  may  consist  of  an 
a])erture  or  bore  10  formed  in  the  mate- 
rial of  which  the  shelf  1  is  composed  so  as 
to  snugly  fit  about  the  assembling  member,  85 
V.  hose  shape,  as  well  as  that  of  the  conform- 
ing socket,  is  preferably  cylindrical.  To 
lend  durability  to  the  bearing  parts  of  the 
socket,  the  bore  10  may  be  reinforced  by 
;i  t.>p  plate  11  and  a  bottom  plate  12,  se-  90 
cured  respectively  as  by  screws  13  to  oppo- 
site sides  of  the  shelf  1.  The  top  plate  is 
peiu^trated  by  an  aperture  14  made  to 
snugly  fit  the  end  of  the  assembling  mem- 
l:er  4  while  the  bottom  plate  is  provided  96 
with  an  aperture  15.  assembled  coaxially 
with  the  aperture  14  of  the  t6p  member,  but 
of  smaller  diameter  to  fit  the  reduced  end  6 
of  the  assembling  member.  By  this  con- 
stru(^tion  the  assembling  member  is  rotata-  100 
l)ly  secured  in  the  socket  provided  for  it, 
and  is  su.pported  therein  by  an  engagement 
l-etween  the  shoulder  5  with  the  circum- 
srril>ing  wall  of  the  aperture  15  in  the  bot- 
\  toin  plate.  The  aperture  9  in  the  reduced  106 
I  ei'.d  of  the  assembling  member  is  located  in 
'  such  close  juxtaposition  to  the  lower  side 
of  the  bottom  plate  as  to  render  the  shackle 
of  the  p)dlock  7  when  in  place  a  confining 
i  member  that  will  serve  to  secure  the  assem-  110 
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bling  member  rotatably  in  the  upright  posi- 
tion upon  the  shelf  1. 

The   niember  4  extends  preferably   in   ;i 
direct  line  above  its  supporting  socket  for 

g  a  distance  propoi'tionate  to  the  nimiber  and 
character  of  the  towels  that  are,  in  service, 
iisseml>led  upon  it,  and  it  preferably  ter- 
minates at  its  free  end  in  a  curved  neck  16, 
terminating   in   a  depending  end   17.     By 

IQ  reason  of  the  function  of  the  assembling 
member,  as  will  be  hereinafter  made  more 
fully  to  appear,  it  is  desirable  that  the 
neck  of  the  assembling  member  should  ter- 
minate at  a  distance  above  the  shelf  1  sub- 

j5  stantially  equal  to  Or  a  little  greater  than 
the  thickness  of  the  maximum  towel-sup- 
ply upon  the  shelf  1  about  the  member  4. 
In  connection  with  the  assembling  mem 
ber  and  its  shelf  I  provide  means  for  con 

20  fining  the  towels  during  use  and  after  use 
by  a  towel  retaining  member  whose  func- 
tion being  that  of  securing  them  against 
loss  or  unauthorized  abstraction  I  prefer 
not  only  to  flexibly  unite,  as  indicated  at 

25  IS,  to  the  depending  end  17  of  the  neck  16 
of  the  assembling  member,  but  also  to  con- 
stitute it  of  flexible  material  or  substan- 
tially in  the  form  of  a  chain,  as  illustrated. 
The  flexible  member  or  chain  19  is  prefer- 

3Q  abj^y  permanently  united  to  the  depending 
end  17  of  the  neck,  while  its  free  end  is  re- 
movably secured  to  the  other  end  of  the 
iFi ember  4,  preferably  by  the  aid  of  an  eye- 
lot  21  through  which  the  shackle  8  of  the 

35  padlock  is  passed  when  the  padlock  is  se- 
cured in  place  upon  the  lower  end  of  the 
member  4  as  in  the  manner  previously 
specified. 

Each  of  the  towels  above  referred  to  be- 

40  ing,  as  has  been  specified,  of  any  preferred 
material  and  dimensions,  is  provided,  pref- 
erably near  one  corner,  with  a  gromet  22, 
(see  Fig.  II)  which  adapts  it  to  slide  freely 
upon  the  member  4  ])ut  with  amply  secure 

45  iittachment  theiuto. 

In  practice,  e!(ch  shelf,  wherever  installed, 
is  provided  with  its  assembling  member  and 
means  for  securing  it  in  place,  and  is  de- 
signed to  afford  an  ample  supply  of  towels 

60  under  appi-oved  sanitaiy  conditions.  Such 
conditions  i-equire  that  an  uninterrupted 
supply  of  clean  towel-,  shall  be  provided  to 
meet  the  demands  in  "service  of  each  installa- 
tion.    In  making  provision  to  that  end,  the 

55  means  for  supplying  eacli  device  with  fresh 
supplies  of  towels  must  take  into  considera- 
tion munerous  conditions.  For  example,  in- 
asmuch as  a  supply  attendant,  in  order  to 
cover  economically  a  territory  assigned  to 

60  him,  must  carry  as  little  weight  as  possible, 
I  provide  by  my  invention  for  dispensing,  in 
ihis  connection,  with  all  weight  except  tliat 
of  the  toAvels  themselves.  But  it  is  also  nec- 
essary to  economize  time  in  making  the  dis- 

65  tribution  of  clean  towels  and  the  collection 
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of  soiled  ones.     My  invention  is  in  all  re- 
spects, and  more  particularly  in  respect  to 
the  shape  of  the  assembling  member  and  the 
relation  of  its  parts  to  the  whole,  adapted 
to   facilitate   and   to  effect   in   the  shortest  70 
space  of  time  the  stringing  of  the  towels 
upon  the  assembling  member  through  their 
respective    gromets:    the   stripping   of    the 
soiled  towels  from  the  retaining  member  of 
the  device;  and  the  adjusting  and  securing  75 
of  the  several  parts  in  operative .  position. . 
In  this  connection  it  may  be  observed  that 
Avhile  the  neck  16  and  its  depending  end  17 
serve  to  confine  the  clean  towels  upon  the 
shelf  against  accidental   displacement,  the  80 
termination  of  said  depending  enji  at  a  dis- 
tance  above  the  shelf  equal  to  or  greater 
than  the  thickness  of  the  maximum  pile  of 
towels  thereon  renders  it  practicable  and 
convenient  to  insert  the  assembling  member  86 
through  the  gromet  of  the  towels  and  se- 
cure it  in  place  with  that  minimum  degree  of 
attention  which  the  manipulation  of  a  sim- 
ple straight  rod  would  entail. 

The  rigidity  of  the  assembling  member, 
which  is  preferably  made  a  feature  thereof, 
serves  to  secure  the  clean  towels  in  place 
upon  the  shelf,  while  the  flexibility  of  the  re- 
taining member,  constituting  as  it  does  in 
fact  a  continuous  extension  of  the  assem- 
bling member,  proyides  for  the  widest  lati- 
tude of  manipulation  of  the  individual 
towels  in  use.  It  may  be  further  observed 
that  to  facilitate  and  expedite  towel  service 
supply  in  connection  with  my  towel  holder,  100 
it  is  contemplated,  in  practice,  that  the 
towels  will  be  assembled  and  tied  in  bun- 
dles at  the  laundry  or  source  of  supply,  with 
all  the  gromets  of  each  bundle  in  register. 
In  consequence,  opportunity  for  crumpling  106 
or  soiling  of  the  towels  in  transit  is  mini- 
mized, and  all  that  remains  for  the  attend- 
ant to  do,  in  supplying  a  bundle  to  the 
holder  after  removal  of  the  soiled  towels,  is 
to  lay  the  fresh  bundle  on  the  shelf  1,  then  HO 
set  and  secure  the  assembling  member  4  in 
place  upon  the  shelf,  after  first  inserting  it 
through  the  alined  gromets  of  the  bundle. 
Toward  this  end,  I  prefer  to  finish  the  end  G 
of  the  member  4  with  a  threading  point,  115 
rounded  or  conical,  as  shown  clearly  in 
Fig.  IV. 

I  claim: 

1.  In  a  towel  holder  or  the  like,  the  com- 
bination with  a  supporting  member,  of  an  120 
assembling  member  adapted  to  secure  towels 

in  assemblage  upon  the  supporting  member, 
a  flexible  retaining  member  cooperative 
therewith  for  the  purpose  specified,  and 
means  for  securing  both  ends  of  said  re- 
taining member  to  the  assembling  member. 

2.  In  a  towel  holder  or  the  like,  the  com- 
bination with  a  supporting  member,  of  an 
assembling  member  adapted  to  secure  towels 

in  assemblage  upon  the  supporting  member,  ^^^ 
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a    flexible    retaining    member-  cooperative 
tlierewith    for    the    purpose   specified,    and 
mean^  for  detach  ably  securing  both  ends  of 
•  said  retaining  member  together. 
5       3.  In  a  towel  holder^  or  the  like,  the  com- 
bination  with    a   supporting  member   pro- 
vided with  a  bore,  of  an  assembling  member 
rotatably   fixed   in   said   boie,   a    retaining 
member  flexibly  secured  at  one  end  to  the 
10  assembling  member,  and  means  for  detach- 
ably  securing  the  free  end  of  the  retailing 
member  to  the  socket  end  of  the  assembling 
member. 
4.  In  a  towel  holder  or  the  like,  the  com- 


bination with 'a  supporting  member  pro- 
vided with  a  bore,  of  an  assembling  mem- 
ber rotatably  fixed  in  said  bore,  a  retaining 
member  flexibly  secured^ at  one  end  to  the 
assembling  member,  and  means  for  detach - 
ably  securing  the  iree  end  of  the  retaining 
member  to  the  socket  end  of  the  assembling 
member,  said  means  being  adapted  also  to 
secure  the  assembling  member  in  its  socket. 

CHARLES  F.  BROWN. 

Witnesses : 

K.  D.  Fenn, 
Joseph  L.  Atkins. 
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To  all  whom  it  may  concern: 

Be  it  known  that  we,  Nelson  S.  Baldm^in 
and  Ervin  S.  Goodwin,  citizens  of  the  United 
States,  residing  at  Spokane,  in  the  county  of 
5  Spokane  and  State  of  Washington,  have  in- 
vented a  new  and  useful  Bill-File,  of  which 
the  following  is  a  specification. 

This  invention  relates  to  an  improveuient 
in  bill-files,  and  has  for  its  object  to  provide 
lo  a  simple  and  efficient  form  of  device  adapted 
to  receive  and  hold  letters,  bills,  or  papers  of 
any  kind,  and  by  means  of  which  any  par- 
ticular bill  or  paper  may  be  removed  inde- 
pendently of  and  without  detaching  the  other 
15  papers. 

Other  objects  and  advantages  of  the  inven- 
tion will  appear  in  the  course  of  the  subjoined 
description. 

The  invention  consists  in  a  bill-file  made 
20  from  a  single  piece  of  wire  bent  in  such  man- 
ner as  to  form  a  supporting  eye  or  loop,  hy 
means  of  which  it  may  be  attached  to  a  wall 
or  vertical  S;Upport  and  having  reversely- 
curved  portions  forming  a  supporting-back 
25  for  holding  the  device  in  position  upon,  the 
wall,  said  device  also  comprising  a  paper- 
holding  loop,  a  pointed  and  notched  file-stem, 
and  a  curved  switch  having  its  end  recessed 
and  provided  with  a  catch  for  engaging  the 
30  pointed  notched  end  of  the  file-stem. 

The  invention  consists  also  in  certain  fea- 
tures and  details  of  construction  and  arrange- 
ment of  parts,  as  hereinafter  particularly  de- 
scribed, illustrated  in  the  drawings,  and 
35  finally  embodied  in  the  claims. 

In  the  accompanying  drawings.  Figure  1  is 
a  perspective  view  of  an  improved  bill-file 
(Constructed  in  accordance  with  this  inven- 
tion. Fig.  2  is  a  side  elevation  of  the  same 
40  in  position  to  receive  bills  or  other  papers. 
Fig.  3  is  an  enlarged  detail  section  taken 
through  the  interlocking  ends  of  the  file-stem 
and  switch-arm. 

Similar  numerals  of  reference  designate  cor- 
45  i-esiKmdiTtg  parts  in  the  several  figures  of  the 
drawings. 

Referring  to  the  accompanying  drawings, 
the  bill-file  contemplated  in  this  invention  is 
formed  from  a  wire  blank  or  single  piece  of 
50  wire  having  the  required  stiffness  and  elas- 
ticity. At  or  near,  its  central  portion  this 
wire  blank  is  bent  in  such  manner  as  to  form 


a  supporting-back  comprising  reversely-dis- 
posed curved  portions  1  and  2,  the  Curves  or 
bends  being  made  of  such  extent  verticall}^  55 
and  horizontally  as  to  form  a  supporting-back 
of  any  desired  area.  After  forming  the  suj)- 
porting-back  one  terminal  is  extended  down- 
wardly any  desired  distance,  according  to  the 
capacity  which  it  is  desired  to  impart  to  the  60 
file,  and  thence  curved  gradually  forward  to 
form  the  hook  3,  which  receives  and  holds  the 
bills  or  other  j)apers.  This  terminal  is  then 
extended  upwardly  to  form  the  file-stem  4, 
the  upper  extremity  of  which  is  pointed  for  65 
facilitating  the  impaling  or  puncturing  of  the 
bills  or  papers.  Slightly  below  the  point  of 
the  file-stem  a  notch  5  is  formed,  said  notch 
being  arranged  in  the  face  of  the  file-stem 
whicli  lies  adjacent  to  the  extremity  of  the  70 
other  terminal,  hereinafter  described.  The 
other  terminal,  after  forming  the  supporting- 
back  of  the  file,  is  first  bent  to  form  a  loop  or 
ej'^e  G,  by  means  of  which  the  device  may  be 
supported  upon  a  convenient  nail  projecting  75 
from  the  wall,  and  then  curved  forwardly  aii<l 
to  a  slight  extent  upwardly  to  form  an  in- 
clined switch  G^,  adapted  at  certain  times  to 
receive  and  liold  a  poriioji  of  the  bills  o'*  i>a- 
pers,as  hereinafter  explained.  The  extremity  Sj 
of  this  terminal  is  now  bent  downwardlj'  into 
line  with  the  other  terminal  or  file-stem  and 
is  provided  with  a  recess  or  socket  7,  adapted 
to  recei\'X)  and  snugly  embrace  the  pointed 
tapering  end  of  the  file-stem.  This  socket  in  85 
the  terminal  of  the  switch  is  formed  with  an 
internally-arranged  spur  or  catch  8,  which  is 
adapted  to  engage  the  notch  in  the  pointed 
end  of  the  file-stem  when  the  lerniinals  are 
brought  together,  as  shown  in  Figs.  1  and  3.  90 

By. means  of  the  construction  hereinabove 
described  it  will  be  apparent  that  the  device 
may  be  rendered  capable  of  receiving  any 
number  of  bills  or  papers,  that  the  same  may 
be  quickly  placed  thereon,  and  that  when  anj-  95 
particular  bill  or  paper  is  wanted  the  bills  or 
paper^t  wliich  lie  in  front  of  the  sn  nie  may  be 
moved  upwardly  and  passed  overthe  junotion 
between  the  terminals  and  upon  tlie  switch, 
after  which  the  file-stem  may  be  disengaged  100 
from  the  terminal  of  the  switch  and  allowed 
to  spring  forward  into  its  normal  position,  as 
indicated  in  Fig.  2,  whereui^on  the  desired 
bill  or  paper  inny  be  removed  fi-om  11m.'  file. 
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It  will  be  seen  that  when  the  terminals  are 
in  engagement,  as  indicated  most  cleai*ly  in 
Fig.  3,  they  Avill  be  prevented  from  moving 
vei'tically  out  of  engagement,  will  be  held  in 
5  close  engagement  by  the  spring-pressure.of 
the  file-stem,  and  may  be  disengaged  only  by 
pressing  the  file-stem  laterally  in  a  manner 
that  will  be  readily  understood.  The  object 
in  inclining  the  switch-arm  as  shown  is  to  give 

lo  the  bills  or  papers  a  tendency  to  slide  away 

from  the  terminal  of  the  switch  or  toward  the 

wall  for  preventing  the  same  from  escaping 

or  being  blown  from  the  terminal  of  the  switch. 

It  will  be  apparent  that  changes  in  the  form, 

15  proportion,  and  minor  details  of  construction 
may  be  resorted  to  wi  thout  departing  from  the 
spirit  or  sacrificing  any  of  the  advantages  of 
this  invention. 

Having  thus  described  the  invention,  what 

20  is  claimed  as  new,  and  desired  to  be  secured  by 
Letters  Patent,  is — 

1.  A  bill-file  made  from  a  wire  blank,  the 
same  being  given  one  oi'  more  convolutions 
to  form  a  supporting-back,  one  of  the  termi- 

25  nals  being  bent  forward,  recurved  and  then 
extended  substantially  parallel  to  and  in  ad- 
vance of  the  back  to  form  the  file-stem,  the 
opposite  lerminal  being  extended  lo  one  side, 


then  fgrwardly  to  form  a  lateral  switch,  the 
said  terminal  being  finally  brought  into  the 
proximal  plane  of  the  stem  and  formed  to  re- 
ceive the  point  of  the  stem,  substantially  as 
and  for  the  purpose  described. 

2.  A  bill-file  made  from  a  single  wire  blank 
recurved  one  or  mare  times  in  the  same  plane 
to  form  a  supporting-back,  and  also  provided 
with  an  eye  or  loop  for  suspending  the  same, 
said  device  also  comprising  a  forwardly-ex- 
tending  paper-hook,  an  upwardly-extending 
pointed  terminal  arranged  in  ad\'ance  of  the 
supj)orting-back,  a  laterally-disposed  switch 
formed  by  extending  the  other  terminal  of  the 
blank  to  one  side  of  the  center  then  forward 
and  finally  bringing  its  extremity  into  the 
proximal  plane  of  the  aforesaid  terminal,  the 
end  of  the  switch  having  a  recess  or  socket 
therein  for  receiving  the  point  of  the  file-stem, 
substantiallj^as  and  for  the  purpose  described. 

In  testimonj^  that  we  claim  the  foregoing  as 
our  own  we  have  hereto  affixed  our  signatures 
in  the  prescitce  of  two  witnesses. 

KELSON  S.  BALDWIN.  • 
ERVIN  S.  GOODWIN. 

AVitncsses: 

0.  V.  IlAUCiP,, 

F.  11.  Flandkhs. 
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UNITED  STATES  PATENT  OFFICE. 


JOHN  G.  COONER,  OF  MACON,  GEORGIA. 
DISPLAY  DEVICE. 


No.  908,076. 


Specification  of  Letters  Patent.  Patented  Dec.  29,  1908. 

Application  filed  August  10,  1908.     Serial  No.  447,801. 


To  all  whom,  it  may  concern: 

Be  it  known  that  I,  John  G.  Cooner,  a 
citizen    of    the    United    States,    residing   at 
Macon,  in  the  county  of  Bibb  and  State  of 
5  Georgia,  liave  invented  certain  new  and  use- 
ful Improvements  in  Display  Devices;  and 

1  do  declare  the  following  to  be  a  full,  clear, 
and  exact  description  of  the  invention,  such 
as  will  enable  others  skilled  in  the  art  to 

10  which  it  appertains  to  make  and  use  the 
same. 

My  invention  relates  to  devices  for  dis- 
playing articles  of  merchandise,  and  particu- 
larly to  devices  for  supporting  and  display- 
15  ing  belts. 

The  object  of  the  invention  is  to  provide 

a  cheap  and  efficient  device  of  this  character 

upon  which  the  belts  may  be  hung  so  as  to 

I     ♦  display  the  same,  and  whereby  any  belt  may 

20  be  selected  from  a  num.ber  of  belts  upon  the 

rack  without  removing  the  others. 

A  further  object  of  the  invention  is  the 
provision  of  means  for  automatically  lock- 
ing the  parallel  bars  of  the  rack  together 
25  so  that  the  belts  thereon  cannot  be  removed. 
With  these  and  other  objects  in  view,  the 
invention  consists  of  certain  novel  features 
of  construction,   combination  and  arrange- 
ment of  parts,  as  ^^'\\\  be  more  fully  described 
30  and  particularly  pointed  out  in  the  appended, 
claim. 

In  the  accompanying  drawings.  Figure  1 

is  a  side  elevation  of  the  device  with  a  number 

of  belts  attached  thereto,  and  showing  how 

35  a  particular  belt  may  be  removed  without 

removing  the  remainder  on  the  rack,  Fig. 

2  is  a  fragmentary  longitudinal  section 
showing  the  locking  device,  Fig.  3  is  an 
enlarged  side  elevation.  Fig.  4  is  a  modified 

40  form  sho\\  n  in  side  elevation. 

Referring  more  especially  to  the  drawings, 
and  particularly  to  Figs.  1  and  2,  1  repre- 
sents a  single  strip  of  metal  preferably  in  the 
form  of  heavy  wire  which  is  bent  intermedi- 

45  ate  its  length  in  the  manner  of  safety  pins  as 
at  2,  to  form  a  spring  loop,  which  connects 
the  parallel  sides  3  and  4  of  the  device.  At 
one  end  the  device  is  bent  at  right  angles  to 
form  the  locking  extension  5,  which  is  re- 

60  ducecl  at  its  extreme  end  as  at  6,  and  pro- 
vided with  a  latch  receiving  notch  7,  and  a 
beveled  end  8,  which  throws  the  latch  bar  9 


out  of  normal  so  that  the  device  is  locked  au- 
tomatically. The  latch  bar  9  is  carried  by  a 
casing  10,  which  is  secured  to  the  extreme  55 
end  of  the  bar  3,  and  is  impelled  to  normally 
engage  the  notch  7  by  a  spiral  spring  11.  A 
suitable  operating  handle  12  is  formed  inte- 
gral upon  the  bar  9,  and  projects  through  the 
slot  13,  formed  in  the  casing  10.  60 

In  the  modification  shown  in  Fig.  3  the 
spring  loop  is  dispensed  with,  and  a  spiral 
spring  14  is  arranged  between  the  parallel 
bars  at  the  opposite  end  from  the  latch  por- 
tion so  as  to  normally  spread  the  members  as  65 
shown  in  dotted  lines.  With  this  type  of 
construction  two  halves  3  and  4  are  hinged 
together  at  their  rear  ends  as  at  15,  or  the 
material  may  be  greatly  attenuated  at  this 
point  to  permit  free  movement  of  the  parts.      70 

From  the  foregoing  description,  taken  in 
connection  with  the  accompanying  drawings, 
the  construction  and  operation  of  the  inven- 
tion will  be  readily  understood  without  re- 
quiring a  more  extended  explanation.  75 

Various  changes  in  tlie  form,  proportion 
and  the  minor  details  of  construction  may  be 
resorted  to  without  departing  from  the  prin- 
ciple or  sacrificing  any  of  the  advantages  of 
this  invention  as  defined  in  the  appended  80 
claim. 

Having  thus  described  my  invention,  what 
I  claim  and  desire  to  secure  by  Letters  Pat- 
ent is: — 

A  device  of  the  class  described  comprising  85 
a  pair  of  parallel  members   connected   to-   • 
getlier  at  one  end,  one  of  said  bars  having  its 
free  end  bent  at  right  angles  to  its  longitudi- 
nal plane  and  being  notched,  and  a  spring 
bolt  carried  by  the  other  member  at  its  free  90 
end  adapted  to  engage  said  notch,  said  spring 
bolt  being  normally  pressed  toward  the  end 
of  said  member,  the  end  of  said  spring  bolt 
member  being  extended  only  slightl}^  be3^ond 
the  end  of  the  notch  member,  whereby  arti-  95 
cles  may  be  slipped  from  one  member  to  the 
other. 

In  testimony  whereof  I  have  hereunto  set 
my  hand  in  presence  of  two  subscribing  wit- 
nesses 

JOHN  G.  CROONER. 

Witnesses : 

Roland  T.  Mahone, 
F.  T.  Vincent. 
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Patented  Apr.  9, 1912. 


UNITED  STATES  PATENT  OFFICE. 


JACQUES  ROUSSO,    OF   CHICAGO,    ILLINOIS. 
DESIGN   FOR  A  TOWEL-CABINET. 


43,398.  Specification  for  Design.  Patented  Apr.  9, 1913. 

Application  filed  January  5,  1912.     Serial  No.  669,709.     Term  of  patent  14  years. 


To  all  loliom  it  may  concern: 

Be  it  known  that  I,  Jacques  Rousso,  a 
citizen  of  the  United  States,  residing  at 
Chicago,  in  the  county  of  Cook  and  State 
of  Illinois,  have  invented  a  new,  original, 
and  ornamental  Design  for  a  Towel-Cabi- 
net, of  which  the  following  is  a  specifica- 
tion. 

Referring  to  the  accompanying  drawing 
which  forms  a  part  of  this  specification  the 
figure  is  a  perspective  view  of  a  towel 
cabinet  showing  my  new  design. 

In  the  particular  embodiment  of  my  de- 
sign shown  in  the  drawing  the  standards 


A  support  a  mirror  B  at  their  top.  Below 
this  is  a  box  or  cabinet  C  containing  clean 
towels.  Directly  underneath  the  box  C  is 
a  receptacle  t)  for  soiled  towels. 

I  claim: 

The  ornamental  design  for  a  towel  cabi- 
net as  shown. 

In  testimony  whereof,  I  have  subscribed 
my  name. 

JACQUES  ROUSSO. 

Witnesses : 

Sam  Wolf, 

Carl  A.  Richmond. 


Copies  of  this  patent  may  be  obtained  for  five  cents  each,  by  addressing  the  "  Commissioner Q>f  Patents, 

Washington,  D.  C." 


APPELLANTS'  (DEFENDANTS')  EXHIBIT  "6" 

Patent  to  T.  K.  Taylor,  February  4,  1913,  No.  1,052,292 


1,052,292. 


T.  K.  TAYLOR. 

TOWEL  RACK. 

APPLICATION  FILED  FEB.  10,  1912. 


Patented  Feb.  4, 1913. 


j^;c^j. 


'W\X^ 


^u^^,^^.  ^'^r' 


^1^^' 


§Si^ 


\&/2/i2/n4y 


Qtto 


UNITED  STATES  PATENT  OFFICE. 


THOMAS  KING  TAYLOB,  OF  WESLEYVILLE,  PENNSYLVANIA. 

TOWEL-RACK. 


1,053,!393. 


Specification  of  letters  Patent.  Patented  Feb.  4, 1 91 3. 

Application  filed  February  10,  1912.     Serial  No.  676,747. 


To  all  whom  it  may  concern: 

Be  it  known  that  I,  Thomas  K.  Taylor, 
a  citizen  of  the  United  States,  residing  at 
Wesleyville,  in  the  county  of  Erie  and  State 
5  of  Pennsylvania,  have  invented  new  and  use- 
ful Improvements  in  Towel-Racks,  of  which 
the  following  is  a  specification. 

The  present  invention  relates  to  improve- 
ments m  towel  racks,  the  object  of  the  in- 
to vent  ion  being  to  provide  a  rack  for  towels 
which  may  be  connected  with  a  cabinet, 
mirror  or  the  like,  and  which  is  adapted  to 
support  a  number  of  clean  towels  and  to 
direct  the  same  to  a  suitable  receptacle  after 

15  each  of  the  towels  has  been  used  successively. 
With  the  above  recited  object  in  view,  and 
others  of  a  similar  nature,  the  invention  re- 
sides in  the  novel  construction,  and  arrange- 
ment of  towel  racks  set  forth  in  and  fall- 

20  ing  within  the  scope  of  the  appended  claim. 
In  the  drawing,  Figure  1  is  a  perspective 
view  of  a  towel  rack  constructed  in  accord- 
ance with  the  present  invention  and  showing 
the  same  in  applied  position  upon  a  cab- 

25  inet.  Fig.  2  is  an  elevation  of  the  rack,  the 
connecting  members  thereof  being  disen- 
gaged. 

Referring  now  to  the  drawing  in  detail, 
the   numeral   1   designates  a   suitable  mir- 

30  rored  cabinet,  and  2  a  receptacle  adapted  for 
the  reception  of  soiled  towels  which  is  ar- 
ranged below  the  cabinet. 

The  cabinet  and  the  receptacle  may  be  of 
any  desired  or  preferred  construction,  and 

35  the  numeral  3  designates  the  improved 
towel  rack.  This  rack  is  constructed  of  a 
single  piece  of  wire,  and  comprises  a 
straightened  longitudinally  extending  mem- 
ber or  portion  4  which  is  sustained  upon  the 

40  bottom  of  the  cabinet  1,  through  the  medium 
of  suitable  sub.stantially  U-shaped  clips  5. 
The  opposite  extremities  of  the  longitudinal 
member  4  are  provided  with  vertical  exten- 
sions C,  the  said  extensions  being  also  se- 

45  cured  to  the  cabinet  through  the  medium  of 
clips,  similar  to  the  clips  5.  The  vertical 
members  G  are  bent  to  provide  horizontal 
intUrned  poiiions  7,  the  same  being  arranged 
at  an  anf^le  to  the  cabinet  and  to  the  verti- 

50  cal  cxten.-ions  G  and  these  horizontal  mem- 
bers are  curved  upwardly  and  outwardly  to 


provide  the  substantially  goose  neck  shaped 
side  members  of .  the  rack.     The   free   ex- 
tremity of  both  of  the  arms  8  are  formed 
with  open  eyes  or  hook  members  9,  and  these  55 
members  are  adapted  to  be  brought  into  en- 
gagement with  each  other  to  close  or  lock 
the  said  arms  8.     The  arms  8  are  arranged 
directly  above  the  open  top  or  mouth  10  of 
the  receptacle  2  and  it  will  be  noted  that  by  60 
parting  the  said  hooked  ends  9  the  towels 
11,  which  are  arranged  upon  the  arms  8  by 
being  provided  with  suitable  eyes  or  open- 
ings  12,   may   be   removed    from   the   rack 
and  deposited  within  the  receptacle  2.     If  65 
desired  the  hooks  may  be  made  of  sucli  a 
size  as  to   permit  the,  towels  dropping  by 
gravity  within  the  said  receptacle,  the  eyes,   . 
in   which    instance   being,  of  course,   of   a 
greater  area  than  the  width  of  the  hooks.  70 
The    clean   towels    are   arranged    upon   the 
horizontal  portion  7  of  the  rack,  and  as  each 
of  the  towels  are  used  the  one  nearest  the 
curved  or  goose-neck  arms  9  is  brought  over 
the  said  arms  and  after  being  used  is  allowed  75 
to  drop  by  gravity  until  the  same  is  depos- 
ited upon  the  closed  ends  of  the  arms. 

From  the  above  description  taken  in  con- 
nection   with    accompanying    drawing,    the 
simplicity  of  the  device,  the  sanitary  result  80 
produced  thereby,  as  well  as  the  many  other 
advantages    of    the    structure    will."    it    is 
thought  commend  themselves  to  those  skilled 
in  the  art  to  which  such  inventions  apper- 
tain   without    further   detailed    description.  85 
It  is  to  be  understood,  however,  that  the  de- 
vice is  not  to  be  limited  in  its  connection 
with  the  cabinet  and  receptacle  shown  and 
described,  and  that  the  device  may  be  em- 
ployed in  schools,  stores,  barber  shops  and  90 
public  places. 

Having  thus  described  the  invention,  what 
I  claim  is:— 

In  a  device  for  the  purpose  set  forth,  in 
combination  with  a  divided  receptacle,  a  95 
towel  rack,  said  rack  being  con.structed  of  a 
single  piece  of  material  and  embodying  a 
longitudinal  member  which  is  arranged  cen- 
trally below  the  cabinet,  vertical  members 
which  are  secured  to  the  ojjposite  sides  of  100 
the  cabinet,  inturned  longitudinally  extend- 
ing members  which  overlie  the  open  top  of 
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the  compartments  and  which  are  arranged 
directly  above  the  first  named  member,  up- 
per and  outwardly  curved  members  which 
have  inturned  sides  and  which  terminate  in 
substantially  vertical  members,  and  the  ter- 
minals of  the  last  named  members  being 
each  provided  with  hooks. 


In  testimony  whereof  I  affix  my  signature 
in  presence  of  two  witnesses. 

THOMAS  KING  TAYI.OR. 

Witnesses : 

MuRviN  A.  Putnam, 
Mary  E.  V.  Taylor. 


Copies  of  this  patent  may  be  obtained  for  five  cents  each,  by  addressing  the  "  Commissioner  of  Patents, 

Washington,  D.  C." 
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GUY    REID,     OF    OSAOE     CITY,     KANSAS 
COMBINED  TOWEL  HOLDER  AND  LOCK. 


1,(K57,622. 


Specification  of  letters  Patent.  Patented  July  15, 1  J)lii. 

Application  filed  July  18,  1912.'    Serial  No.  710,294. 


To  all  whom  it  may  concern : 

Be  it  known  that  I,  Guy  Reid,  a  citizen 

of   the   United   States,   and   a    resident    of 

Osage   City,  in  the  county  of  Osage   and 

5  State  of  Kansas,  have  invented  an  Improved 

Combined    Towel    Holder    and    Lock,    of 

which  the  following  is  a  specification. 

As  is  well  known,  the  surreptitious  ab- 
straction of  towels  in  hotels  involves  a  con- 

10  sidorable  financial  loss  lo  the  proprietors, 
and  I  have  devised  an  improved  mejtns  for 
holding  and  securing  towels  in  toilet  and 
other  rooms  in  sAich  manner  as  to  prevent 
their  removal  without  interfering  with  their 

15  convenient  use.  To  these  ends,  I  provide 
the  towels  with  metal  eyelets  and  string 
them  on  a  bar  or  rod  which  is  supported  in, 
and  locked  to,  a  fixed  support,  and  to  whose 
outer  end  a  chairi  is  attached,  the  other  end 

20  of  the  latter  being  secured  to  a  wall  staple 
or  ring.  The  towels  are  normally  held  on 
the  l;ar  or  rod,  but  may  be  slid  off  and 
down  on  the  pendent  chain  so  as  to  be  con- 
Aeniently  used,  the  soiled  towel  hangihg  on 

25  the  loose  portion  of  the  chain. 

In  the  accompanying  drawing  Figure  i  is 
a  perspective  view  of  my  invention.  .  Fig.  2 
is  a  perspective  view  illustrating  the  prac- 
tical use  of  the  same.     Fig.  3  is  a  detail  view 

30  partly  in  section  illustrating  the  connectioti 

of  the  towel-supporting  bar  or  rod  with  a 

locking  support.     Fig.   4   is   a   perspective 

view  illustrating  a  modification. 

J.  will  first  describe  the  invention  as  illus- 

35  trated  in  Figs.  1,  2,  and  3.  A  horizontal 
bar  or  rod  1  is  inserted  in  a  support  con- 
sisting of  a  lock  case  2  which  is  secured  by 
screws,  or  other  means,  to  a  vertical  fixed 
object,  say  a  wall  or  a  window  frame.     The 

40  rod  passes  through  the  lock  proper  2,  and 
the  latter  is  provided  with  a  rotatable  de- 
vice 3  adapted  for  operating  a  tumbler  or 
locking  bar  4  which  is  adapted  to  engage  a 
notch  in  the  bar,  as  shown  in  Fig.  3.     By  in- 

45  serting  a  key  in  the  rotatable  device  3,  the 
bar  or  rod  1  may  be  unlocked  and  with- 
drawn from  the  support,  when  it  is  required 
to  remove  or  apply  towels. 

In  Fig.  2,  a  number  of  towels  x  is  shown 

•0  hanging  from  the  bar  or  rod  1,  it  being  un- 
derstood that  the  several  towels  of  the  pack 
■  have  been   first   arranged   with   the   holes, 
which  are  near  one  corner,  in  the  desired 
coincidence,  and  the  bar  or  rod  1  inserted 


through  them  and  then  engaged  with  the  55 
locking  support  2. 

A  chain,  or  wire  rope,  5  is  attached  to  and 
pendent  from  the  free  end  of  the  towel-sup- 
port 1,  and  its  lower  end  is  permanently  se- 
cured to  a  wall  staple  or  ring  C.  As  shown  60 
in  Fig.  1,  the  lower  end  of  the  chain  is  car- 
ried upward  to  the  point  of  attachment  6, 
thus  forming  a  loop  from  which  the  soiled 
towels  x'  depend,  as  indicated  in  Fig.  2. 

It  will  be  understood  that,  when  a  towel  C5 
is  required  for  use,  it  is  pulled  oflF  the  bar 
or  rod  1  and  drawn  down  on  the  chain,  as 
indicated  in  Fig.  2,  and  then,  after  using,  it 
is  allowed  to  fall  and  descend  by  gravity  to 
the  position  indicated   at  a?'.     This  opera-  70  • 
tion  is  repeated  as  often  as  a  toAvel  is  de- 
sired, until  the  supply  is  exhausted,  when 
the  bar  or  rod  1  is  unlocked  and  the  soiled 
towels  drawn  off  the  chain  and  rod  and  a 
fresh  pack  is  applied  and  suspended,  like  75 
the  former  ones,  in  the  manner  shown  in 
Fig.  2. 

In  the  modification  shown  in  Fig.  4,  a 
number  of  towels  y  is  applied  to  a  bar  or 
rod  1*  which  is  arranged  vertically  instead  80 
of  horizontally,  as  iii  the  first  case,  the  lock- 
ing device  2*  being  secured  to  a  shelf  7  sup- 
ported horizontally   on  wall  brackets.     In 
other  respects  the  construction  and  opera- 
tion are  precisely  the  same  as  before  de-  85 
scribed.     In  other  words,  as  shoAvn  in  Fig. 
4,  the  towels  are  supported  on  the  shelf  7  in- 
stead of  hanging  directly  from  a  I'od  or  bar 
passing  through  them.     This,  of  course,  re- 
lieves the  towels  from  strain  and  is  in  some  90 
respects  more  advantageous. 

What  I  claim  is : — 

The  in>proved  apparatus  for  h(^lding 
towels  and  securing  them  while  permitting 
their  use,  the  same  comprising  a  chain,  a  95 
fixed  wall-ring  to  which  one  end  of  the 
chain  is  attached,  a  lock  fixed  to  the  wait 
above  said  ring,  a  rod  adapted  to  enter  and 
detachably  engage  said  lock  and  extending 
therefrom  to  such  length  as  adapts  it  to  100 
serve  as  a  towel  holder,  the  free  end  of  the 
rod  being  connected  with  the  chain  which 
depends  therefrom,  as  shown  and  described. 


GUY  REID. 


Witnesses : 

D.  A.  Ramsey, 
Jas.  Hepw^orth. 


Copies  of  this  i^4tent  may  be  obtained  for  five  cents  each,  by  addressing  the  "  Commissioner  of  Patents, 

Washington,  D.  p." 


APPELLANTS'  (DEFENDANTS')  EXHIBIT  '*8" 
Patent  to  Heins  &  GalLand,  November  11,  1913,  No.  1,078,501 


T.  HEINS  &  E.  R.  GALLAND. 

TOWEL  RETAINER. 
APPLICATION  FILED  JULY  24,  1912. 


1,078,501. 


Fi^l 


PatentedNov.il,  1913: 


FiciZ 


FisZ 


WIJNESSES: 


INVENTORS 


ATTORNEY 


UNITED  STATES  PATENT  OFFICE. 


THEODORE  HEINS  AND  EDWARD  R.  GALLAJJD,  OF  SAN  FRANCISCO,  CALIFORNIA. 

TOWEL-RETAINER. 
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Specification  of  Letters  Patent.  Patented  Nov.  11, 1913. 

Application  filed  July  24, 1912.     Serial  No.  711,348. 


To  all ,ivJiom  it  may  concern: 

Be  it  known  that  we,  Theodore  Heins 
and  Edward  R.  Gtalland,  citizens  of  the 
United  States,  residing  at  San  Francisco, 
5  in  the  county  of  San  Francisco  and  State 
of  California,  have  invented  a  new  and  use- 
ful Towel-Ketainer,  of  which  the  following 
is  a'  specification  in  such  full  and  clear 
terms  as  will  enable  those  skilled  in  the  art 

Id  to  construct  and  use  the  same. 

This  invention  relates  to  a  towel  retainer 
and  its  object  is  to  provide  means  whereby  a 
supply  of  fresh  towels  may  be  left  in  a  res- 
taurant, saloon  J  or  office,  while  at  the  same 

15  time,  an  individual  towel  is  provided  for 
each  person,  but  which  towel  cannot  be  re- 
moved from  the  retainer,  thus  preventing 
the  loss  of  towels. 

It  will  be  understood  by  those  skilled  in 

20  the  art  that  it  is  common  for  office  and  res- 
taurant supply  laundries  to  furnish  a  given 
number  or  towels  per  week  for  the  use  of 
patrons.  These  tow^s  Ure  usually  left  in  a 
cabinet  loose  and  inevitably  disappear  in 

25  larger  or  smaller  numbers,  which  disappear- 
ance is  avoided  by  the  use  of  the  retainer 
herein  disclosed. 

In  the  drawings  'in  which  the  same  nu- 
meral of  reference  is  applied  to  the  same 

80  portion  throughout  the  several  views,  Fig- 
ure 1  is  a  side  elevation  of  the  retainer  com- 
plete, Fig.  2  is  a  front  elevation  of  the  re- 
tainer. Fig.  3  is  a  plan  view  of  the  retainer. 
Fig.  4  is  a  horizontal  sectional  view  of  one 

35  of  the  brackets  for  holding  the  towel  sup- 
port. Fig.  5  is  a  view  of  the  end  of  one  of 
the  towel  supports  showing  a  groove  there- 
in for  locking  said  support  in  place,  Fig.  6 
is  a  front  elevation  of  one  of  the  brackets  for 

40  holding  the  towel  support  with  the  rock  re- 
tainer removed  therefrom,  and  Fig.  7  is  a 
sectional  view  on  ani  enlarged  scale  showing 
a  portion  of  the  towel  supporting  tube  and 
showing  the  catch  used  to  prevent  the  towels 

45  from  falling  off  the  support. 

The  numeral  1  represents  a  board  to  which 
the  towel  supporting  brackets  2  and  3  are 
secured  and  which  board  is  intended  to  be 
secured  to  the  wall  where  the  towels  are  to 

60  be  used.  The  brackets  2  and  3  are  suitably 
secured  to  the  board  by  means  of  screws. 
The  brackets  support  a  tube  4  and  rod  5  re- 
spectively, the  rod  5  extending  into  the  tube  4 
far  enough  to  prevent  its  ^moval  therefrom, 

55  while  at  the  same  time,  enough  movement  is 


permitted  to  allow  the  tube  4  to  slip  down 
far  enough  to  be  removed  from  the  bracket  2. 

The  supporting  brackets  comprise  a  flat 
disk-like  portion  6,  from  which  disk  a  hol- 
low boss  7  extends.    The  hollow  boss  has  an  60 
opening  8  therein  through  which  the  tube  or 
rod,  as  the  case  may  be,  may  be  inserted. 
Slidable  within  the  holloAv  boss  is  a  lock  9, 
said  lock  being  held  against  the  retaining 
plug  IQ;  by  means  of  a  spring  11.    The  lock  65 
has  a  i?».ot  12  in  one  side  and  a  screw  13  is 
passed  through  the  bo'ss  to  prevent  the  lock 
from   rotating  out  of  the  proper  position. 
The  plug  10  has  a  slot  14  therein  for  the  in- 
sertion of  a  key  to  push  the  lock  9  back  out  70 
of  engagement  with  the  rod  or  tube  as  the 
case  may  be. 

In  order  to  retain  the  towels  upon  the  up- 
per portion  of  the  tube  4,  a  spring  catch  15 
is  used.  This  catch  has  a  portion  IG  extend-  75 
ing  through  a  small  hole  in  th*e  tube  4,  and  . 
it  has  a  small  projection  at  17  to  bear 
against  the  bottom  of  the  tube  and  thus  give 
the  necessary  spring  to  the  catch. 

Both  the  tube  and  the  rod  have  the  ends  80 
thereof,  which  are  inserted  in  the  brackets, 
-  beveled,  as  shown  at  18  and  each  of  them  has 
a  groove  as  shown  at  19  for  the  lock  to  pass 
into  to  secure  the  tube  and  rod  in  place.  In 
order  to  strengthen  the  tube  4,  it  has  a  rod  85 
inserted  therein  which  terminates  at  the  dot- 
ted line  indicated  at  20.  It  will  be  under- 
stood that  any  suitable  form  of  lock  may  be 
used  for  securing  the  rod  and  tube  in  their 
proper  places.  90 

In  use  a  considerable  number  of  towels 
are  placed  upon  the  upper  portion  of  the 
tube  4,  each  towel  having  a  suitable  gromet 
placed  in  one  coi-ner  thereof  for  hanging  the 
towels  on  the  tube.  Wlien  used  the  first  95 
towel  is  pulled  down  over  the  latch  and  after 
being  used  is  dropped  down  on  the  rod  5 
out  of  the  way,  a  iresh  towel  being  ready 
for  the  next  user. 

The  towel  support  may  \)e  turned  from  100 
side  to  side,  it  bein^  indicated  in  Fig.  3  as 
turned  from  the  right  of  the  supporting 
bracket  so  that  the  support  occupies  as  little 
space  as  pos.sible. 

Having  thus  described  our  invention  what  105 
we  claim  as  new  and  desire  to  secure  by  Let- 
ters Patent  of  the  United  States,  is  as  fol- 
lows : 

1.  A  towel  retainer  comprising  a  support, 
brackets  carried  thereby,  a  towel  supporting  HO 
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rod  having  a  horizontal  portion  and  a  down- 
wardly extending  portion,  means  to  lock 
said  rod  to  the  brackets  and  to  permit  said 
rod  to  be  turned  about  an  axis  parallel  to 
5  the  support  and  passing  through  the  brack- 
ets, and  means  to  loosely  retain  the  towels 
upon  the  substantially  horizontal  portion  of 
the  rod,  substantially  as  described. 

2.  In  a   towel   retainer,   a   support,   two 
10  brackets  carried  thereby,  a  jointed  rod  sup- 
ported by  said  brackets  and  movable  about 
an  axis  and  passing  through  both  of  said 
brackets,  means  to  lock  the  ends  of  the  rod 


to  the  brackets,  and  a  spring  catch  carried 
upon  the  upper  portion  of  the  rod  to  loosely  15 
retain  towels  placed  thereon,  substantially 
as  described. 

In  testimony  whereof  we  have  hereunto 
set  our  hands  this  17  day  of  July  A.  D.  1912, 
in  the  presence  of  the  two  subscribing  wit-  20 
nesses. 

THEODORE  HEINS, 
EDWARD  R.  GALLAND. 


Witnesses 
C.  P. 
L.  H. 


Griffin, 
Anderson. 


Copies  of  this  patent  may  be  obtained  for  five  cents  each,  by  addressing  the  "  Commissioner  of  Patents, 

Washington,  D.  C." 
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Applieatiton  filed  December. i22,  1911.     Serial  No.  867,276. 


7*0  nil  whom  it  may  c&iicem: 

Be  it  known  that  I,  I^uis  STRAtrn,  a  citi- 
zen of  the  United  States,  residing  at  Denver, 
in  the  county  of  Denver  and  State  of  Colo- 
5  rado,  have  invented  certain  new  and  useful 
Improvements  in  Towel-Racks ;  and  I  do 
declare  the  following  to  be  a  full,  clear,  and 
exact  description  of  the  invetition,  such  as 
will  enable  others  skilled  in  the  art  to  which 

10  it  appertains  to  make  and  use  the  same. 

This  invention  relates  to  improvements  in 
towel  racks. 

One  object  of  the  invention  is  to  provide  a 
towel  rack  having  means  whereby  a  supply 

15  of  clean  towels  may  be  securely  fastened 
thereto  in  such  manner  as  to  permit  the 
same  to  be  successively  swung  around  into 
position  for  use. 

Another  object  is  to  provide  a  rack  of  this 

20  character  having  means  whereby  the  towels 
hung  thereon  Avill  be  securely  fastened  or 
locked  against  removal  from  the  rack. 

With  the.se  and  other  objects  in  view,  the 
invention  consists  of  certain  novel  features 
of  construction,  and  the  combination  and 
arrangement  of  parts  as  will  be  more  fully 
described  and  claimed. 

In  the  accompanying  drawings;  Figure  1 
is  a  perspective  view  of  my  improved  towel 
rack;  Fig.  2  is  a  vertical  sectional  view  on 
an  enlarged  scale  taken  on  the  line  2—2  of 
Fig.  1 ;  Fig.  3  is  a  cross  sectional  view  there- 
of taken  on  the  line  3 — 3  of  Fig.  1  and  show- 
ing in  dotted  lines  the  open  position  of  the 

35  towel  fastening  member ;  Fig,  4  is  a  similar 
view  showing  one  of  the  towel  fastening 
members  in  a  released  and  open  position  to 
permit  the  towel  to  be  applied  to  or  removed 
from  the  rack. 

40  My  improved  towel  rack  comprises  a  pair 
of  brackets  1,  which  may  be  secured  to  a  wall 
or  other  suitable  support  and  to  the  upper 
arms  or  members  of  which  is  secured  a  towel 
receiving  plate  2  having  its  outer  and  inner 

45  edges  bent  downwardly  at  an  angle  to  form 
supports  for  the  towels  hung  thereon.  The 
plate  2  is  secured  to  the  outer  portions  of  the 
upper  bars  of  the  bracket  and  is  spaced  a 
sufficient  distance  from  the  wall  or  other 

50  support  to  which  the  brackets  are  sectired 
to  permit  the  towels  to  be  readily  reached 
and  swung  from  the  iriner  to  the  outer  edge 
of  the  plate  as  will  be  hereinafter  more  fully 
described.  • 

In  order  to  hold  the  towels  in  position  and 
to  securely  fasten  the  same  to  the  rack,  I 
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provide  lowel  holding  members  comprising 
studs  3  secured  in  the  plate  2  near  the 
ends  thereof  and  adjacenl  to  the  inner  edge 
of  the  same  as  shown.  The  upper  end.s  of 
the  studs  are  reduced  to  form  pins  4.  In 
the  plate  2  near  the  front  or  outer  edge 
thereof  atid  in  line  with  the  studs  3  are  ar- 
ranged bushings  5  preferably  provided  with 
heads  or  enlarged  outer  ends  and  having  a 
threaded  engagement  with  the  apertures  in 
the  plate  as  shown.  Slidably  engaged  with 
the  bushings  5  are  the  bail  shaped  outer  sec- 
tiohs  6  of  the  towel  fastening  members.  The 
inner  ends  of  the  bail  shaped  members  6  are  70 
considerably  shorter  than  the  outer  ends  and 
in  said  inner  ends  are  formed  sockets  7 
with  which  the  pins  4  on  the  studs  3  are  en- 
gaged when  the  members  are  in  operative 
po.sition.  The  lower  ends  of  the  sections  6 
extend  A  suitable  distance  below  the  bush- 
ings 5  with  Avhich  they  are  engaged  and  in 
the  pi-ojecting  lower  ends  of  said  sections 
are  formed  .slots  8  while  on  the  extremities 
of  the  projecting  ends  are  formed  heads  9. 

Adapted  to  be  engaged  with  the  slots  8  in 
the  projecting  eiids  of  the  sections  6  is  a 
locking  bar  10  having  on  one  end  a  head 
or  offset  lug  11  which  forms  a  stop  and  pre- 
vents this  end  of  the  bar  from  being  pulled  85 
through  the  slots  8.  In  the  opposite  end  of 
the  bar  is  fprmed  a  lock  receiving  aperture 
12  with  which  is  adapted  to  be  engaged  a 
padlock  13  whereby  the  bar  10  is  locked 
against  removal.  IVlien  the  bar  10  is  en-  90 
gaged  in  the  slots  8  the  bail  shaped  sections 
6  of  the  towel  fastening  members  will  be 
securely  locked  and  the  sockets  7  in  the 
shorter  end  thereof  held  in  engagement  with 
the  pins  4  in  which  position  the  studs  3  and  95 
sections  6  will  form  practically  continuous 
bail  shaped  bars  or  rods  for  receiving  and 
holding  the  towels  in  engagement  with  the 
rack. 

In  using  my  improved  rack  any  desired 
number  of  towels  are  hung  upon  the  studs  3 
after  the  members  6  have  been  lifted  to  the 
position  shown  in  dotted  lines  in  Fig.  3  and 
in  full  lines  in  Fig.  4,  said  towels  being  pro- 
vided with  eyelets  or  holes  to  receive  the 
studs  3.  After  the  clean  towels  have  thus 
been  hung  upon  the  studs  the  sections  6  are 
drawn  down  into  engagement  with  the  studs 
and  said  sections  fastened  and  locked  in  the 
manner  described.  After  thus  securing  the 
clean  towels  they  may  be  successively  swung 
around  from  the  studs  3  over  the  bail  shaped 
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sections  4  to  an  operative  position  wherein 
they  will  be  susfjended  from  the  rack  by 
the  outer  sections  0  of  the  holding  members. 
In  thus  arranging  t]:e  towels  when  one  towel 
5  !;;is  become  soiled  another  may  be  quickly 
swung  around  in  position  so  that  each  succes- 
sive p.Tson  having  occasion  to  use  the  towels 
may  readily  supply  himself  with  a  clean 
ttAvel  by  swinging  one  of  the  latter  around 

10  over  the  bail  shaped  holding  members  from 
the  rear  to  the  front  side  of  the  rack  as  will 
be  ri-adily  understood. 

By  inoviding  the  heads  9  on  the  lower 
ends  of  the  sections  6,  the  latter  are  pre- 

15  vented  from  being  pulled  upwardly  to  a 
su^ncient  extent  to  entirely  disengage  the 
lower  ends  thereof  from  the  bushings  5. 
The  bushings  5  are  provided  to  form  a  more 
substantial     connection    between    the    bail 

20  shaped  sections  6  of  the  holding  members 
and  the  adjacent  parts  of  the  towel  sup- 
porting plate  2  and  also  to  relieve  the  edges 
{•f  the  openings  in  the  plate  from  wear  which 
A\'ould  occur  from  the  movement  of  the  sec- 

25  tions  6  if  they  were  engaged  directly  in  the 
openings  in  the  plate. 

From  the  foregoing  description  taken  in 
connection  with  the  accompanying  drawings, 
the  construction  -and  operation  of  the  inven- 

30  tion  will  be  readily  understood  without  re- 
quiring a  more  extended  explanation. 


Copies  of  this  patent  may  be  obtained  for  five  cents  each,  by  addressing  the  "Commissioner  of  Patents. 

"Washington,  D.  C." 
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Various  changes  in  the  form,  proportion 
and  the  minor  details  of  construction  may 
be  resorted  to  without  departing  from  the 
principle  or  sacrificing  any  of  the  advan- 
tages of  the  invention  as  claimed. 

Having  thus  described  my  invention, 
what  I  claim  is: 

A  towel  rack  comprising  a  flat  plate  hav- 
ing its  opposite  longitudinal  edges  bent 
downwardly  to  form  towel  engaging  ledges, 
means  for  rigidly  supporting, the  plate  in  a 
horizontal  position,  studs  secured  adjacent 
to  one  edge  of  the  latter,  the  upper  ends  of 
which  are  reduced  to  form  pins,  bails  mov- 
ably  mounted  upon  the  plate  one  end  of 
which  are  provided  with  sockets  to  receive 
the  pins  of  the  studs,  a  locking  bar  slid- 
ably  and  detachablj'^  located  in  slots  in  the 
lower  ends  of  the  bail  adjacent  the  head  50 
thereof,  whereby  when  the  bar  is  withdrawn 
from  the  slots  the  bail  can  be  elevated  and 
turned  to  expose  the  pins  of  the  studs,  and 
means  for  holding  the  bar  to  prevent  longi- 
tudinal movement  thereof. 

In  testimony  whereof  I  have  hereunto 
^et  my  hand  in  presence  of  two  subscribing 
witnesses. 

LOUIS  STKAUB. 

Witnesses : 

Frank  H.  Spencer, 
Michael  A.  Sweeney. 


65 


No.  2972 


IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE 

NINTH  CIRCUIT 


CRYSTAL  LAUNDRY  COM- 
PANY, a  corporation,  and  Percy 
G.  Allen, 

Appellants  J 

vs. 

BROWN -MEYER  COMPANY,  a 

corporation, 

Appellee. 


Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Oregon. 


APPELLANTS'  BRIEF. 


T.  J.  Geisler^ 
of  Counsel  for  Appellants. 

Joseph  L.  Atkins^ 
of  Counsel  for  Appellee. 

THI IHWIN-HOOIOII  CO.,  PORTLAND,  Oil. 


In  the  District  Court  of  the  United  States  far  the 
District  of  Oregon. 

Crystal   Laundry   Company,  a  corpora- 
tion, and  Percy  G.  Allen, 

Appellants. 
vs. 

Brown-Meyer  Company,  a  Corporation, 

Appellee, 
No.  2972 
APPELLANTS'    BRIEF 

This  is  a  companion  case  of  that  No.  2971  in  this 
court  entitled  "Broadway  Towel  Supply  Company 
et  al.,  appellants,  vs.  Brown-Meyer  Company,  appel- 
lee." 

The  same  patent  is  alleged  to  be  infringed  as  in  said 
other  cause,  the  same  defense  is  interposed,  and  the 
same  interlocutory  decree  adjudging  infringement  pre- 
sented. The  two  causes  were  tried  jointly  and  the  same 
opinion  by  the  trial  judge  disposed  of  the  issues  in  both 
causes. 

No  appeal  was  taken  by  appellants  from  the  inter- 
locutory decree  because  they  preferred  to  present  all  the 
questions  raised  by  their  defense  at  one  time.  So  the 
case  went  to  accounting.  Then  it  was  that  the  circum- 
stances arose  in  this  appeal  to  be  reviewed,  and  from 
which  appellants  seek  relief.  If  the  preliminary  matters 
are  understood,  we  may  turn  immediately  to  the  facts  on 
the  questions  involved  on  this  appeal,  which  facts  are 
stated  on  page  18  of  this  brief. 


For  the  convenience  of  the  court  hearing  this  appeal, 
so  much  of  the  brief  of  said  companion  case  as  describes 
the  patent  in  suit  and  its  particular  features,  and  the 
device  first  used  by  appellants  and  adjudged  by  the 
District  Court  to  infringe  is  here  copied  in  this  brief: 

THE  Pi^TllNT  IN  SUIT  is  that  granted  to  C.  F. 
Brown  November  3,  1914,  No.  1,115,895,  for  a  Towel 
Holder,  on  an  application  filed  August  13,  1913;  and 
he  had  assigned  his  entire  interest  to  the  Brown-Meyer 
Company,  the  appellee. 

A  copy  of  this  patent  is  to  be  seen  in  the  "Appendix 
of  Documentary  Evidence"  in  the  Transcript  of  Record 
following  page  123. 

The  following  "Fig.  1"  from  the  Brown  patent 
drawing  shows  the  whole  idea. 
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The  parts  of  this  device  Brown  termed  as  follows: 
1,  a  supporting  shelf;  2,  brackets  thereof;  4,  the  assem- 
bling member,  or  post,  rotatably  supported  on  the  shelf 
1  and  made  with  a  crooked  head  as  at  16.  The  towels 
in  use  are  strung  on  the  towel-stringing  chain  or  "flex- 
ible retaining  member"  19,  which  is  secured  at  its  upper 
end,  18,  to  the  crooked  top-end  of  the  assembling  mem- 
ber 4,  and  is  provided  at  its  lower  end  with  an  eyelet  21 
by  which  it  is  fixed  on  the  shackle  8  of  the  padlock  7. 

The  questions  propounded  require  no  extensive  ex- 
amination of  the  record  of  this  cause. 

Both  appellants  and  appellee  conduct  laundries  in 
the  city  of  Portland,  and  are  particularly  engaged  in 
furnishing  towels  for  use  in  the  lavatories  of  public 
buildings,  and  other  places. 

For  sanitary  reasons  the  idea  had  been  conceived  of 
supplying  individual  towels  in  public  places.  In  the 
city  of  Portland  such  was  required  by  an  ordinance. 

Experience  showed  that  if  the  individual  towels  were 
supplied  loose,  a  considerable  number  would  be  lost. 
Hence  inventors  sought  to  provide  a  towel-rack  which 
would  allow  a  fairly  convenient  use  of  the  towels,  but  at 
the  same  time  tie  them  in  place. 

As  far  as  the  record  shows,  the  subject  had  received 
the  attention  of  inventors  since  1896. 

Brown  adopted  bodily  a  prior  patented  device  (as 
will  presently  be  shown)  to  which  he  added  a  functional 
improvement. 

The  appellee  used  its  device  publicly  for  some  time 
prior  to  the  issuance  of  said  BroM^n's  patent,  and  being 
a  fairly  convenient  device,  appellant  company  adopted 
it,  not  knowing  that  it  was  being  patented. 

The  device  which  appellants  were  using  on  Novem- 
ber 3,  1914,  is  shown  by  the  cut  opposite  this  page. 
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As  well  known,  Patent  Office  proceedings  are  con- 
fidential ;  and  of  course  appellants  could  not  be  charged 
with  notice  of  the  Brown  patent  until  its  issue  Novem- 
ber 3,  1914,  and  the  further  time  required  by  mail  for 
bringing  actual  notice  to  Portland,  Oregon. 

In  fact  the  first  actual  notice  which  appellants  had 
of  said  patent  was  a  letter  received  from  appellee's  at- 
torney in  the  early  part  of  November,  1914.  (Trans. 
87,  92.) 

Immediately  after  receiving  such  letter,  Allen,  of 
appellants,  called  on  inventor  Brown  about  the  matter, 
and  was  referred  to  the  latter's  attornej^  There  were 
further  interviews  between  Allen  and  Brown,  and  his 
attorney  (Trans.  88),  but  these  lead  to  nothing. 

Then  appellants  consulted  an  attorney  who  pro- 
cured the  record,  i.  e.,  the  "File  Wrapper"  of  the  Brown 
patent.  When  the  File  Wrapper  had  been  examined 
appellants  were  advised  by  their  counsel  that  the  device 
they  were  then  using  infringed  the  Brown  patent,  but 
such  infringement  could  be  avoided  by  changing  the  ar- 
rangement of  the  towel-stringing  chain ;  and  thereupon 
appellant's  device  was  re-arranged  as  shown  in  the  fol- 
lowing cut: 

Note  that  the  lower  end  of  the  towel-stringing  chain 
(19)  of  the  Brown  device  is  attached  to  the  lower  end  of 
the  towel-assembling  post  (4) ,  while  in  appellant's  rack, 
after'  its  change,  above  illustrated,  the  lower  end  of  the 
chain  was  permitted  to  hang  down  into,  and  fastened  to 
the  bottom  of  a  basket. 

Appellants  were  advised  by  their  counsel  that  the 
file  wrapper  showed  a  device  prior  to  Brown,  invented 
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by  one  Reid,  which  they  might  follow  by  making  the 
change  stated,  and  thus  avoid  infringement  of  the 
Brown  patent. 

The  File  Wrapper  of  Brown's  patent  disclosed  the 
following  facts: 

When  Brown  filed  his  application,  a  number  of  pat- 
ents had  already  been  issued  for  towel  racks,  directed 
to  the  same  general  purpose  Brown  had  in  mind;  and 
these  patents  were  cited  by  the  Examiner  of  the  Patent 
OfRce  in  the  prosecution  of  Brown's  application.  All 
such  patents  are  contained  in  said  "Appendix  of  Docu- 
mentary Evidence,"  but  it  is  only  necessary  to  deal  with 
a  few  of  them. 

The  most  important — really  the  progenitor  of  all 
the  essentials  of  the  Brown  device — is  the  patent  of  Guy 
Reid  issued  July  15,  1913,  No.  1,067,622,  entitled  "Com- 
bined Towel  Holder  and  Rack." 

It  is  to  be  noted  that  the  application  for  said  Reid 
patent  was  filed  about  a  year  before  the  Brown  appli- 
cation; and  Brown  in  his  amendatory  letter  of  Feby. 
19,  1914,  to  the  Patent  Office  (See  File  Wrapper, 
Trans,  p.  104)  admitted  that  the  application  on  his  own 
improvement  was  drawn  in  view  of  the  disclosure  of  this 
Reid  patent. 

A  clear  idea  of  the  bearing  of  the  Reid  device  on 
the  Brown  device  is  readily  obtained  by  placing  Fig.  4 
of  the  drawing  in  the  former  patent  side  by  side  with 
Fig.  1  of  the  drawing  in  the  later  Brown  patent,  as  here 
done. 
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The  earlier  Reid  Device 
as  shown  in  his  patent  draw- 
ing, Fig.  4. 

7  is  a  shelf  on  which  is 
mounted  a  rod  1^  secured 
to  the  shelf  by  a  locking  de- 
vice 2^.  y  represents  the 
number  of  towels  placed  on 
the  rod  or  towel  assembling 
post  l^ 


The  later  Brown  Device 
as  shown  in  his  patent  draw- 
ing, Fig  I. 

1  is  the  supporting  shelf, 
2,  the  brackets  therefor,  4 
the  assembling  member  or 
post,  16  the  crooked  head  of 
the  latter  to  the  dependant 
end  17  of  which  the  upper 
end  18  of  the  chain  19  is  at- 
tached, the  lower  end  of  the 
chain  being  provided  with 
an  eyelet  21  for  fastening  on 
the  shackle  8  of  the  pad- 
lock 7. 


A  parallel  statement  of  excerpts  from  the  printed 
specifications  of  these  two  patents,  as  here  given,  will 
also  aid  their  understanding. 


The     REID     PATENT,     The  BROWN  PATENT, 

dated  July  15,  1913.  dated  Nov.  3,  1914. 


"As  well  known,  the  sur- 
reptitlious  (abstraction  of 
towels  in  hotels  involves  a 
considerable  financial  loss 
to  the  proprietors,  and'  I 
have  devised  an  improved 
means  for  holding  and  se- 
curing towels  in  toilets  and 
other  rooms  in  such  manner 
as  to  prevent  their  removal 
without  interfering  with 
their  convenient  use.  To 
these  ends  I  provide  the 
towels  with  metal  eyelets 
and  string  them  on  a  bar  or 
rod  which  is  supported  in, 
and  locked  to  a  fixed  sup- 
port, and  to  whose  outer  end 
a  chain  is  attached,  the  other 
end  of  the  latter  being  se- 
cured to  a  wall  staple  or 
ring.  The  towels  are  nor- 
mallv   held   on   the   bar   or 


"My  invention  relates  to 
towel  holders,  and  has  for 
its  object  the  production  of 
a  device  for  holding  and  pre- 
serving in  order  an  assem- 
blage of  clean  towels.  *  * 
A  further  object  of  the  in- 
vention is  to  provide  means 
for  conveniently  withdraw- 
ing the  towels  one  by  one 
from  the  pile,  for  facilitat- 
ing the  manipulation  of  it 
while  in  use,  and  for  secur- 
ing it  against  accidental  dis- 
placement or  intentional  or 
unauthorized  removal  after 
use."  (Printed  specification 
Brown  patent,  lines  9  to  24, 
page  1.)     *     *     * 

"The  rigidity  of  the  as- 
sembling member  ( 4 ) , 
which  is  preferably  made  a 
feature    thereof,    serves    to 


rod,  but  may  be  slid  off  and 
down  on  the  pendant  chain 
so  as  to  be  conveniently 
used.  The  soiled  towel  hang- 
ing on  the  loose  portion  of 
the  chain."  (Page  1,  lines 
8  to  25  of  Reid  printed  spec- 
ification. ) 


*     * 


secure  the  clean  towels  in 
place  upon  the  shelf,  while 
the  flexibility  of  the  retain- 
ing member,  constituting  as 
it  does  in  fact  a  continuous 
extension  of  the  assembling 
member,  provides  for  the 
widest  latitude  of  manipula- 
tion of  individual  towels  in 
use."  (lb,  lines  90  to  98, 
p.  2.) 


"When  a  towel  is  required 
for  use  it  is  pulled  off  the 
bar  or  rod  la  and  drawn 
down  on  the  chain,  *  *  * 
and  then,  after  using,  it  is 
allowed  to  fall  and  descend 
by  gravity  *  *"  (lb  lines 
65  to  69,  page  1.) 

The  claims  in  the  Brown  patent  read : 

1.  In  a  towel  holder  or  the  like,  the  combination 
with  a  supporting  member,  of  an  assembling  member 
adapted  to  secure  towels  in  assemblage  upon  the  sup- 
porting member,  a  flexible  retaining  member  co-opera- 
tive therewith  for  the  purpose  specified,  and  means  for 
securing  both  ends  of  said  retaining  member  to  the  as- 
sembling member. 

2.  In  a  towel  holder  or  the  like,  the  combination 
with  a  supporting  member,  of  an  assembling  member 
adapted  to  secure  towels  in  assemblage  upon  the  sup- 
porting member,  a  flexible  retaining  member  co-opera- 
tive therewith  for  the  purpose  specified,  and  means  for 
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detachably  secunng  both  ends  of  said  retaining  member 
together. 

3.  In  a  towel  holder  or  the  like,  the  combination 
with  a  supporting  member  provided  with  a  bore,  of  an 
assembling  member  rotatably  fixed  in  said  bore,  a  re- 
taining member  flexibly  secm-ed  at  one  end  of  the  as- 
sembling member,  and  means  for  detachably  secunng 
the  free  end  of  the  retaining  member  to  the  socket  end 
of  the  assembling  member. 

4.  In  a  towel  holder  or  the  like,  the  combination 
with  a  supporting  member  provided  with  a  bore,  of  an 
assembling  member  rotatably  fixed  in  said  bore,  a  retain- 
ing member  flexibly  secured  at  one  end  to  the  assem- 
bling member,  and  means  for  detachably  securing  the 
free  end  of  the  retaining  member  to  the  socket  end  of 
the  assembling  member,  said  means  being  adapted  also 
to  secure  the  assembling  member  in  its  socket. 

An  examination  of  the  history  of  this  patent,  as  fur- 
nished by  the  File  Wrapper,  will  show  that  the  novelty 
in  these  combinations  alone  resides  in  the  particular 
functional  arrangement  of  the  towel  stringing  chain,  set 
forth  in  such  claims,  for: 

The  crooked  towel-assembling  member — ^by  which  a 
horizontally  stacked  batch  of  towels  may  be  lifted  up, 
clear  of  the  supporting  shelf — was  previously  shown  in 
the  design  patent  to  J.  Rousso,  No.  42398,  granted 
April  9,  1912;  also  in  the  patent  to  L.  Straub,  No. 
1,038,984,  granted  Sept.  17,  1914.  The  latter  also 
shows  the  crooked  towel-assembling  member  as  rotata- 
bly supported  on  a  shelf. 


And  the  combination  of  a  shelf,  a  crooked  towel-as- 
sembhng  member  or  post,  and  a  chain-Hke  or  "flexible 
towel-retaining  member"  is  shown  in  said  patent 
to  G.  Reid,  No.  1,067,622,  granted  July  15,  1913.  The 
latter  really  is  the  prototype  of  all  the  essentials  of  the 
Brown  device,  and  differs  only  therefrom  in  that  it  does 
not  have  the  same  functional  arrangement  of  its  chain, 
5,  as  the  chain,  19,  of  the  Brown  device. 

When  Brown  filed  his  application  he  made  the  fol- 
lowing additional  claims,  (see  File  Wrapper,  Trans,  p. 
104)  which  were  rejected  and  cancelled: 

1.  In  a  towel  holder  or  the  like,  the  combination 
with  a  movable  supporting  member,  of  a  flexible  towel 
retaining  member  secured  in  its  entirety  thereto. 

2.  In  a  towel  holder  or  the  like,  the  combination 
of  a  movable  supporting  member,  of  a  flexible  towel- 
retaining  member,  and  means  for  detachably  securing 
the  latter  in  its  entirety  to  the  former. 

5.  In  a  towel  holder  or  the  like,  the  combination 
with  a  supporting  member,  of  an  assembling  member 
swiveled  to  the  supporting  member,  and  a  retaining 
member  co-operative  with  said  assembling  member. 

6.  In  a  towel  holder  or  the  like,  the  combination 
with  a  supporting  member,  of  an  assembling  member 
swiveled  to  the  supporting  member,  and  a  retaining 
member  carried  by  said  assembling  member  co-opera- 
tively with  said  supporting  member. 

7.  In  a  towel  holder  or  the  like,  the  combination 
with  a  supporting  member  provided  with  a  socket,  of  an 
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assembling  member  mounted  in  said  socket,  and  a  re- 
taining member  detachably  secured  to  the  assembling 
member. 

8.  In  a  towel  holder  or  the  like,  the  combination 
with  a  supporting  member  provided  with  a  socket,  of  an 
assembling  member  mounted  therein,  a  retaining  mem- 
ber carried  by  the  assembling  member,  and  common 
means  for  securing  the  retaining  member  to  the  assem- 
bling member  and  the  assembling  member  to  the  sup- 
porting member. 

11.  In  a  towel  holder  or  the  like,  the  combination 
with  a  supporting  member,  of  a  towel  assembling  mem- 
ber provided  with  a  threading  point,  and  means  for  op- 
eratively  uniting  said  m.embers,  substantially  for  the 
purpose  specified. 

An  analysis  of  the  claims  in  the  Brown  patent  brings 
out  the  fact  that  each  of  the  combinations  set  forth  in  its 
broadest  aspect  consists  of  these  elements: 

1.  A  shelf. 

2.  A  post-like  "towel  assembling  member"  support- 
ed (rotatably  or  otherwise)  by  the  shelf. 

3.  A  chain  or  flexible  towel-retaining  member — 
this  chain  being  secured  at  its  top  end  to  the  towel  as- 
sembling post. 

4.  Means  (specifically  a  padlock)  for  detachably 
securing  the  lower  end  of  the  chain  to  the  lower  end  of 
said  post. 

In  the  play  of  language  used  in  claim  1  of  the  Brown 
patent,  the  padlock  is  defined  as : 

"means  for  securing  both  ends  of  said  retaining  mem- 
ber (chain)  to  the  assembling  member  (post)." 
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And  in  claim  2,  as : 

"means  for  detachably  securing  both  ends  of  said 
retaining  member  together." 

These  latter  designations  of  the  Brown  chain,  with 
respect  to  its  particular  arrangement,  is  somewhat  ob- 
scure, but  is  aided  by  the  explanation  contained  in 
Brown's  amendatory  letter  of  Feby.  19,  1914,  in  which 
he  states  to  the  Examiner  (Trans.  109)  "Let  it  be  noted 
that  in  applicant's  construction  his  assembling  member 
(the  post)  constitutes  an  elongated  link  of  special  func- 
tion in  the  retaining  member  (the  chain). 

But  we  need  not  bother  with  this  refinement  of  lan- 
guage and  just  get  down  to  "brass  tacks"  as  it  were. 

Here  again,  for  convenience,  are  given  comparative 
views  of  the  devices  patented  to  Reid  and  Brown. 
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And  applying  the  simple  process  of  subtraction  of 
the  former  from  the  latter,  we  see  that  the  substance  of 
the  Brown  invention  is  the  rearrangement  of  the  towel- 
stringing  chain  of  the  prior  Reid  patent,  so  that  the 
lower  end  thereof  is  attached  to  the  lower  end  of  the 
towel-assembling  post,  directly  under  the  shelf,  instead 
of  to  a  point  below  the  shelf,  as  in  the  Reid  device. 

It  is  to  be  noted  that  Brown  tried  to  secure,  but  it 
was  denied  him,  claims  not  including  said  particular  fea- 
ture for  see  said  rejected  and  cancelled  claims  5  to  8 
and  11  above  referred  to. 

It  is  further  to  be  noted  that  in  each  of  the  four 
claims  of  the  Brown  patent,  the  flexible  member — the 
chain — has  a  particular  FUNCTION  ascribed  to  it. 
Thus  in  claim  1  the  particular  arrangement  of  this  chain 
is  stated  to  be  "for  the  purpose  specified,"  i.  e.  in  the 
specification,  in  which  we  are  told  (see  printed  copy  of 
Brown's  patent,  p.  2,  lines  96  to  98)  that  it  "provides 
for  the  widest  latitude  of  manipulation  of  the  individual 
towels  as  illustrated  in  Fig.  II  of  Brown's  patent.  In 
his  amendatory  letter  of  July  23,  1914,  (Trans.  115) 
Brown  further  amplifies  this  function  of  the  particular 
arrangement  of  his  chain  as  follows: 

"The  combination  described  in  claim  3  (being  claim 
1  of  the  patent)  defines  a  special  construction  and  a  dis- 
tinct utility.  It  is  this,  in  the  Reid  device,  as  shown  part- 
ly in  Figure  2,  each  individual  towel  must  be  used  in 
close  proximity  to  the  other  towels,  clean  and  soiled, 
upon  the  holder.  Of  course,  it  may  be  said  that  this  sit- 
uation may  be  relieved  by  increase  of  length  of  chain. 
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But  this  does  not  meet  the  situation.  To  increase  the 
length  of  chain  beyond  certain  Hmits  is  impracticable, 
would  tend  to  defeat  the  purpose  of  the  device,  in  the 
kinking  of  the  chain,  for  example.  Applicant  has  de- 
vised means  for  obtaining  the  maximum  availability  of 
each  individual  towel  in  use  without  impairment  of  the 
certainty  of  operation  of  the  device." 

From  the  foregoing  analytic  examination  of  Brown's 
patent,  it  is  obvious  that  the  margin  of  patentability  of 
his  alleged  improvement  over  the  prior  Reid  device  was 
exceedingly  small. 

But  appellants  did  not  concern  themselves  with  that 
question.  True,  they  did  not  want  to  be  deprived  of 
their  rights,  j^et  they  decided  to  avoid  infringement  of 
whatever  patent  appellee  had.  They  promptly  changed 
their  device,  as  mentioned,  and  offered  to  settle  on  any 
reasonable  basis  for  the  month's  prior  infringement 
(Trans.  85,  88). 

Referring  again  to  the  arrangement  and  operation 
of  appellant's  device,  after  changed  as  above  illustrated, 
it  is  to  be  noted  that  this  device  did  not  then  embody  the 
crucial  and  dominant  element  of  the  Brown  patent,  for 
it  did  not  embody  a  chain — or  fleocihle  retaining  mem- 
ber as  Brown  terms  it — having  both  ends  secured  to  the 
towel  assembling  post.  And  appellants  contended  that 
they  no  longer  infringed.  But  appellee  disputed  ap- 
pellants' contention;  appellee  claiming  that  appellants' 
device,  notwithstanding  said  changes,  still  infringed,  be- 
cause it  still  embodied  ''means  by  which  this  device 
MIGHT  be  rearranged  and  then  used  like  the  Brown 
device. 
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This  suit  then  followed.  The  evidence  taken  therein 
developed  the  facts  above  stated. 

It  was  conceded  on  the  trial  (Trans.  82) ,  that  appel- 
lants' device,  after  its  said  change,  was  used  only  with  the 
lower  end  of  the  towel-stringing  chain  hanging  down  and 
fastened  to  the  bottom  of  the  basket,  and  that  the  lower 
end  of  the  chain  was  not  fastened  to  the  lower  end  of 
the  assembling  member,  or  post. 

The  District  Court  in  finding  in  the  affirmative  on 
the  question  of  infringement,  reached  conclusions  clear- 
ly erroneous,  it  is  submitted,  as  shown  by  the  following 
excerpts  from  its  opinion:      (Trans.  15,  16,  17.) 

"The  claims  of  the  complainant's  patent,  it  must  be 
conceded,  are  subject  to  narrow  construction.    *     *     *" 

"The  defendants  are  using  a  device  in  practically  all 
respects,  as  to  construction  and  operation,  the  same  as 
plaintiff's,  except  that  they  attach  the  lower  end  of  the 
retaining  member  or  chain  to  the  bottom  of  a  basket 
inside,  and  not  to  the  lower  end  of  the  assembling  mem- 
ber, as  does  the  plaintiff's  contrivance." 

"*  *  *  I  am  not  persuaded  that  the  simple 
means  of  attaching  the  chain  or  retaining  member  to  the 
bottom  of  the  basket  on  the  inside  instead  of  at  the  foot 
of  the  assembling  member,  varies  the  device  to  such  an 
extent  as  to  add  a  new  discovery,  or  even  an  old  element, 
to  the  combination.  The  complainant's  device  is  so  con- 
structed that  the  basket  may  be  used  in  connection  with 
it  as  a  depository  for  the  soiled  towels.  The  defendants' 
device  simply  makes  the  basket  a  depository  and  merely 
changes  the  place  of  attachment  for  the  lower  end  of  the 
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chain  or  retaining  member.  As  an  illustration,  in  the 
Reid  patent,  the  lower  end  of  the  chain  is  attached  to  a 
wall,  and  yet  the  patent  to  complainant's  assignor  was 
granted  notwithstanding  the  prior  patent  of  Reid.  Now 
suppose  that  the  defendant  had  used  the  Reid  patent 
and  simply  detached  the  chain  from  the  wall  and  at- 
tached it  to  the  bottom  of  the  basket  and  used  the  bas- 
ket as  a  depository  for  the  towels^  could  any  one  say 
that  such  change  constituted  an  added  discovery  or  new 
element  to  the  Reid  patent?  The  Reid  retaining  mem- 
ber could  have  been  used  by  elongating  the  chain  so  as 
to  drop  the  sag  into  a  basket  and  thereby  bring  the  bas- 
ket into  play  as  a  depository  as  the  complainant  uses  a 
basket." 

"Thus  I  cannot  conceive  that  the  detachment  from 
the  lower  end  of  the  assembling  member  in  the  Brown 
patent  and  attaching  it  to  the  bottom  of  the  basket  or 
depository  is  the  adding  of  a  new  element  or  discovery 
to  the  defendants'  device,  and  am  impressed  that  the  al- 
leged new  device  is  merely  colorable  and  without  potent 
variation  such  as  will  avoid  infringement." 

Manifestly  the  defense  of  appellants  was  erroneously 
conceived  by  the  lower  courts  and  it  is  not  controlled  by 
any  such  rule  of  law  as  suggested  by  the  opinion. 

The  defense  of  infringement  in  the  Answer  was 
stated  as  follows:    (Trans,  p.  9,  10,  11) 

"That  the  alleged  invention  of  said  Charles  F.  Brown 
related  to  towel  holders  designed  for  supplying  individ- 
ual towels  to  users,  and  that  this  was  a  well  and  highly 
developed  art  before  said  Brown  entered  into  the  field, 
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with  his  said  alleged  improvement,  as  is  shown  by  the 
following  patents:  (here  are  stated  the  patents  cited 
by  the  Patent  Office  against  Brown's  application  as 
originally  presented. ) 

"That,  therefore,  the  alleged  improvement  of  said 
Brown,  if  it  did  constitute  an  invention,  was  of  a  very 
specific  and  limited  character,  and  must  be  construed 
accordingly  in  order  not  to  encroach  upon  the  rights 
which  were  vested  in  the  general  public  prior  to,  and  at 
the  time  said  Brown  entered  said  field." 

"That  the  defendants  admit  that  they  made  and 
used  a  few  towel  holders  embodying  the  features  set 
forth  in  said  claims  of  said  alleged  letters  patent,  but  such 
making  occurred  some  time  before  said  letters  patent 
were  issued,  and  before  the  defendants  had  any  knowl- 
edge of  said  Brown's  alleged  invention,  or  that  said  let- 
ters patent  were  to  be  issued  therefor ;  and  immediately 
after  the  defendants  were  informed  of  said  letters  pat- 
ent, they  notified  the  plaintiff  that  they  would  discontinue 
the  use  of  towel  holders  embodying  features  covered  by 
said  letters  patent;  and  did  thereupon  proceed  imme- 
diately to  change  over  their  said  towel  holders  so  that 
same  would,  and  did,  not  infringe  upon  said  letters  pat- 
ent." 

The  change  so  referred  to  was  the  arranging  of  the 
towel  stringing  chain  in  the  same  manner  as  shown  in 
said  patent  to  Reid,  which  was  prior  to  Brown's  inven- 
tion, and  which  appellants  had  as  much  right  to  use  as 
appellee. 
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While  in  the  midst  of  the  accounting,  appellee  sud- 
denly summoned  appellants  back  into  court  to  show 
cause  why  they  should  not  be  punished  as  for  contempt, 
for  the  reason  that  after  the  entry  of  the  interlocutory 
decree  and  service  of  the  same,  appellants  have  contin- 
ued "to  use  devices  *  *  embodying  the  invention 
*  *  which  was  enjoined  *  *  being  of  a  form 
modified  in  certain  immaterial  details  *  *  and  which 
appears  to  he,  nevertheless,  clearly  covered  by  the  terms 
of  the  patent  sued  on,  as  determined  in  the  decree  afore- 
said." 

This  motion  was  based  on  the  affidavits  of  R.  P. 
Meyer,  an  officer  of  appellee  corporation  and  George 
T.  Brown,  also  an  officer  of  said  corporation,  and  the  in- 
ventor of  the  patent  in  suit.  Meyer  in  substance  stated 
(Trans,  p.  21)  with  regard  to  the  device  alleged  to  in- 
fringe, that  the  same  was  "of  a  form  modified  in  certain 
details  which  he  is  advised  and  believes  to  be  immaterial 
and  to  be  covered  nevertheless  by  the  terms  of  the  pat- 
ent sued  on  in  said  suit."  Brown  stated  (Trans.  23)  the 
exact  same  facts  alleged  by  Meyer. 

The  charge  was  also  made  that  appellants  used  some 
towel  racks  which  were  identical  with  the  Brown  patent 
claims. 

The  appellants  answered  admitting  "that  a  single 
towel  rack  of  the  kind  held  by  the  court  to  be  an  in- 
fringement of  the  patent  in  suit,  was  inadvertently  left 
by  (them)  in  the  hands  of  Meier  &  Frank  Co.  *  *  *" 
That  before  the  injunction  had  been  issued  positive  in- 
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striictions  had  been  given  to  remove  all  said  towel  racks, 
but  this  single  one  had  inadvertently  been  overlooked. 

"That  there  are  no  other  towel  racks  used  by  de- 
fendants' corporation  which  resemble  the  towel  rack 
held  to  be  an  infringement.  That  defendants  have  of- 
fered plaintiff  unqualified  opportunity  to  inspect  all 
their  towel  racks,  and  have  informed  complainant  of  the 
location  thereof.  That  defendants  have  endeavored 
faithfully  to  respect  the  order  of  this  court  in  the  prem- 
ises, and  will  at  all  times  continue  so  to  do." 

"That  complainant  did  not  call  the  existence  of  said 
single  towel  rack  to  the  attention  of  defendants,  other- 
wise than  by  said  contempt  proceedings,  notwithstand- 
ing that  complainant  and  defendants  were  in  daily  con- 
ference for  some  time  past  in  making  up  a  statement  for 
the  use  of  the  Master  in  the  accounting  proceedings. 
That  immediately  upon  having  said  single  rack  called  to 
defendants'  attention,  the  same  was  instantly  removed. 
That  furthermore,  in  the  accounting  proceedings  it  was 
agreed  between  complainant  and  defendants  that  all 
tovv'el  racks  now  in  use  by  defendants,  other  than  roller 
towels,  should  be  tabulated,  so  that  all  questions  which 
concern  the  premises  can  be  submitted  to  the  master. 
That  complainant  has  stated  to  defendants  that  they  will 
base  the  recovery  which  they  claim  to  be  entitled  to  on 
the  num.ber  of  used  towels  and  not  on  the  number  of 
racks  in  use,  and  defendants  have  given  complainant  a 
full  and  true  statement  of  the  number  of  towels." 

"Therefore,  complainant  has  not  suffered  any  loss 
by  said  inadvertent  use  of  said  overlooked  towel  rack, 

19 


but  have  a  full  account,  and  Avill  have  full  recovery  on  all 
towels  in  accordance  with  what  may  be  the  final  deter- 
minations of  the  court  in  the  premises." 

The  District  Court  condoned  the  inadvertent  acts  of 
appellants  with  regard  to  said  single  towel  rack  (see 
supplemental  decree,  fifth  paragraph,  Trans.  30)  over- 
looked by  appellants  and  that  disposed  of  that  question. 

But  the  main  purpose  of  appellee's  motion  for  con- 
tempt was  to  obtain  a  supplemental  decree  adjudging 
a  modified  towel  rack  adopted  by  appellants  after  the 
interlocutory  decree  to  be  also  an  infringement  of  the 
Brown  patent. 

The  towel  rack  complained  of  is  shown  in  the  fol- 
lowing cut  of  a  photograph  of  that  device  which  was  pre- 
sented before  the  court.  And  for  comparison  here  is 
again  given  a  view  of  the  Brown  patent  as  shown  by 
Figure  1  of  his  patent  drawings. 

Note  that  there  was  no  positive  charge  on  the  part 
of  appellee  that  the  Ammann  device  infringed  the 
Brown  patent.  All  that  was  stated  in  the  affidavit  of 
Meyers  and  Brown  (Trans.  21,  23)  was  that  they  were 
advised  and  believed  that  the  Ammann  device  is  cov- 
ered by  the  terms  of  the  patent  sued  on.  Other  than 
these  affidavits  there  was  no  «ibe*'  proof  submitted  on 
behalf  of  appellee.  (See  Order  and  Motion  of  ap- 
pellants to  vacate  supplemental  decree.  Trans.  57.) 
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A,  the  case;  A',  a  shelf;  B,  post  mounted  thereon 
having  forked  upper  end  B' ;  C,  a  wire  having  its  upper 
end  led  through  the  shelf  A'  and  fastened  on  the  under 
side  of  the  latter  to  a  sort  of  snap  hook,  the  lower  end 
of  the  wire  C  being  fastened  to  a  sort  of  snap  hook  in  the 
bottom  portion  D. 


FIG.  1  OF  BKOWN  PATENT  DRAWING 
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The  court,  from  a  mere  comparison  of  the  two  de- 
vices, adjudged  infringement  by  said  other  device  of  the 
Brown  patent,  also  entered  the  following  supplemental 
decree : 

"SUPPLEMENTAL  DECREE. 

This  21st  day  of  March,  A.  D.  1916,  this  cause 
coming  on  to  be  heard  before  the  Honorable  Charles 
W.  Wolverton,  District  Judge,  on  certain  affidavits 
filed  herein  charging  defendants  with  contempt  for 
violation  of  the  injunction  heretofore  granted  in  this 
cause,  both  parties  being  represented  by  counsel  present. 
And  the  Court  having  heard  argument  of  counsel  for 
both  parties  and  having  considered  said  affidavits,  and 
also  the  modified  device  admitted  by  the  defendants  to 
have  been  used  by  them  and  complained  of  by  plaintiff 
as  constituting  a  continuing  infringement  since  the  de- 
cree made  in  this  cause  of  the  patent  in  suit,  said  de- 
vice comprising  a  shelf,  a  wire  towel  retaining  mem- 
ber, snap  hooks  secured  to  opposite  ends  of  said  mem- 
ber and  adapted  to  secure  said  member  to  the  shelf, 
and  a  staff  or  supporter  on  the  shelf  for  su^pporting  a 
portion  of  said  member  above  the  shelf, 

"Now,  therefore,  upon  consideration  thereof  it  is 
ordered,  adjudged  and  decree  as  follows: 

"First.  That  the  aforesaid  modified  device  infringes 
upon  the  patent  in  suit,  to-wit:  United  States  Letters 
Patent  No.  1,115,895,  granted  and  issued  on  the  3rd 
day  of  November,  1914,  to  Brown-Meyer  Co.,  assignee 
of  Charles  F.  Brown. 
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"Second.  That  the  defendant,  Ciystal  Laundry- 
Co.  and  Percy  G.  Allen,  in  the  use,  manufacture  or  sale 
of  said  modified  device,  have  infringed  and  do  infringe 
upon  the  claims  of  said  Letters  Patent,  and  upon  the 
exclusive  rights  of  the  complainant  under  the  same. 

"Third.  That  the  special  master  in  this  cause,  John 
B.  Cleland,  shall  take  into  consideration  said  modified 
device  and  report  thereon  to  the  court  in  accordance 
with  the  instructions  and  under  the  authority  of  his 
original  appointment  to  act  as  Special  Master  in  this 
cause. 

"Fourth.  That  the  manufacture,  use,  and  sale,  man- 
ufacture, use  or  sale  of  said  modified  device  constitutes 
a  violation  of  the  injunction  heretofore  granted  and 
issued  in  this  cause. 

"Fifth.  That  in  respect  to  said  violation  of  the  in- 
junction and  in  respect  also  to  the  violation  thereof 
complained  of  in  the  use  of  one  of  the  identical  de- 
vices covered  by  the  original  decree,  the  court  condones 
the  offense  upon  the  present  showing  made  to  the  sat- 
isfaction of  the  court  that  the  said  use  in  a  single  in- 
stance of  the  said  identical  device  covered  by  the  orig- 
inal decree  was  made  unintentionalh%  and  that  in  all 
other  respects  the  order  of  the  court  will  be  strictly 
and  fully,  without  any  delay,  complied  with." 

The  modified  device  so  adjudged  to  be  in  contempt 
was  invented  by  one  Henr}^  A.  Ammann,  and  appel- 
lants had  a  special  license  from  him  to  use  the  same 
in  their  individual  towel  service  business. 
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At  the  hearing  of  the  motion  for  contempt,  appel- 
lants had  had  no  opportunity  of  communicating  with 
Ammann.  When  they  had  had  that  opportunity,  they 
were  informed  by  Ammann  that  his  device  antedated 
the  Brown  device,  and  that  he  was  prepared  to  prove 
such  fact. 

Thereupon  the  appellants  moved  to  vacate  said  sup- 
plemental decree  by  the  following  motion:    (Trans.  31.) 

"And  now  comes  the  above  named  defendants  and 
move  the  court,  on  the  annexed  petition  of  the  above 
named  defendants,  verified  JNIarch  31,  1916,  and  other 
papers  and  exhibits  therein  referred  to,  to  vacate  the 
supplemental  decree  entered  in  this  cause  on  the  21st 
day  of  INIarch,  1916,  and  that  thereupon  the  parties  to 
this  suit  be  required  to  submit  to  the  court,  or  to  the 
Master  by  the  court  appointed,  as  the  court  may  deem 
expedient,  all  prooofs  which  they  may  have  concern- 
ing the  particular  wire  towel  rack  referred  to  in  said 
supplemental  decree,  and  with  regard  to  its  bearing 
upon  the  alleged  improvement  in  towel  racks  claimed 
to  be  covered  by  the  complainant's  patent  in  suit,  in 
order  that  the  court  may  thereupon  take  such  further 
proceedings  in  this  cause  as  to  it  may  seem  meet;  and 
that  the  defendants  may  have  such  furthei  and  other 
relief  in  the  premises  as  may  seem  just." 

And  supported  such  motion  by  the  following  affi- 
davits, which  are  here  at  length  repeated  from  the  rec- 
ord, because  giving  the  facts  in  as  brief  manner  as  it 
would  be  possible  to  state  them:     (Trans.  32-45.) 
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"I,  PERCY  G.  ALLEN,  being  duly  sworn,  say  that 
I  reside  in  the  City  of  Portland,  State  of  Oregon,  that 
I  am  the  president  of  the  above  named  defendant,  Cry- 
stal Laundry  Co.,  and  also  one  of  the  defendants,  that 
I  was  present  in  the  United  States  District  Court  at 
Portland,  Oregon,  on  the  21st  day  of  March,  1916,  at 
the  contempt  proceedings  then  being  heard  before  the 
Hon.  Charles  E.  Wolverton,  United  States  District 
Judge,  on  the  representations  presented  to  said  Judge 
by  the  complainants  in  this  suit;  and  that  in  such  pro- 
ceedings a  certain  wire  towel  rack,  of  w^hich  a  photo- 
graph is  hereto  annexed  and  marked  "Exhibit  A"  and 
referred  to  as  a  part  of  this  affidavit,  was  presented  by 
complainant's  counsel,  Joseph  L.  Atkins,  to  the  court 
as  being  an  infringement  of  the  towel  rack  described 
in  the  patent  in  suit,  and  the  claims  of  the  latter;  and 
that  in  the  course  of  such  proceedings  said  complain- 
ant's counsel  did  point  to  and  state  to  the  court  that 
the  construction  of  the  towel  rack  shown  in  said  Ex- 
hibit A  was  the  equivalent  of  the  towel  rack  described 
in  the  patent  in  suit;  that  the  shelf  A'  of  Exhibit  A 
was  the  equivalent  of  the  shelf  or  supporting  member 
of  the  Brown  device  covered  by  the  patent  in  suit;  that 
the  post  B  with  its  forked  end  B'  was  the  equivalent 
of  the  towel  assembling  member  of  the  patent  in  suit; 
and  that  the  wire  C  was  the  equivalent  of  the  flexible 
retaining  member  of  the  patent  in  suit;  and  that  the 
means  by  which  the  top  end  of  the  wire  C  was  secured 
to  the  shelf  A'  was  also  adapted  to  have  the  lower  end 
of  the  wire  C  secured  thereon,  and  thus  provide  means 
which  w^ere  equivalent  to  the  means  specified  in  said 
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Brown  patent  for  securing  both  ends  of  the  flexible 
retaining  member  therein  shown  in  connection  with  the 
assembling  member.  And  I  aiso  heard  the  complain- 
ant's counsel  state  as  the  reason  why  he  considered  the 
wire  towel  rack  shown  by  Exhibit  A  to  be  an  infringe- 
ment of  the  patent  in  suit  was  that  the  lower  end  of  the 
wire  C  could  be  removed  from  its  point  of  attachment 
at  the  base  of  the  case  A  and  fastened  to  the  same 
means  to  which  the  upper  end  of  the  wire  is  secured  in 
said  wire  towel  rack. 

"That  I  am  informed,  by  an  examination  of  the 
application  for  patent  made  by  one  Henry  A. 
Ammann,  whose  application  is  still  pending  in  the 
United  States  Patent  Office  under  Serial  No.  864,059, 
having  been  filed  September  29,  1914,  that  the  said 
Ammann  invented  his  towel  rack  prior  to  June  15, 
1913,  and  at  that  time  did  disclose  to  others  his  said 
invention,  and  built  a  full-sized  towel  rack  embodying 
said  invention,  and  that  such  towel  rack  was  operated 
in  the  presence  of  others,  and  operated  successfully. 
That  the  said  Henry  A.  Ammann  resides  at  Spokane, 
Washington,  and  I  have  requested  him  to  make  an 
affidavit  of  said  facts  himself,  that  I  expect  to  receive 
such  affidavit  within  a  few  days  and  when  obtained 
will  be  served  and  filed  in  connection  with  this,  my 
own,  affidavit  in  the  premises. 

"That  the  wire  towel  rack  so  invented  by  said  Henry 
A.  Ammann,  and  described  and  shown  in  his  applica- 
tion for  letters  patent,  is  substantially  of  the  same  con- 
struction, and  also  operates  in  the  same  manner  as  the 
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towel  rack  presented  in  court,  as  aforesaid,  and  shown 
by  said  photo  Exhibit  A  hereto  attached." 

"I,  JOHN  A.  CLANCY,  being  first  duly  sworn,  de- 
pose and  say  that  I  reside  in  the  City  of  Portland,  State 
of  Oregon,  that  I  was  present  in  the  United  States  Dis- 
trict Court  at  Portland,  Oregon,  on  the  21st  day  of 
March,  1916,  at  the  time  of  the  hearing  of  the  contempt 
proceeding  referred  to  in  the  annexed  affidavit  of 
Percy  G.  Allen,  and  at  said  time  there  was  presented 
before  the  Hon.  Charles  E.  Wolverton,  United  States 
District  Judge,  who  heard  said  contempt  proceeding, 
a  wire  towel  rack  which  was  later  photographed  and 
is  represented  by  the  photograph  Exhibit  A  hereto  at- 
tached ;  and  that  I  also  heard  the  complainant's  counsel, 
Mr.  Joseph  L.  Atkins,  state  before  the  court  that  he 
considered  said  wire  towel  rack  an  infringement  upon 
the  patent  granted  to  Charles  F.  Brown,  November 
3,  1914,  being  the  patent  involved  in  this  suit;  and  I 
heard  the  said  complainant's  counsel  compare  said  wire 
towel  rack  with  the  towel  rack  described  in  the  patent 
in  suit,  and  in  such  description  heard  said  complain- 
ant's counsel  describe  the  shelf  marked  A'  in  Exhibit 
A,  showing  said  wire  towel  rack  as  being  the  equivalent 
of  the  shelf  in  the  device  described  in  the  patent  in  suit ; 
the  forked  post  B'  to  be  the  equivalent  of  the  towel 
assembling  member  of  the  patent  in  suit;  the  flexible 
wire  C  to  be  the  equivalent  of  the  flexible  retaining 
member  of  the  patent  in  suit ;  and  the  means  for  fasten- 
ing the  upper  end  of  said  wire  C  to  the  bottom  of  the 
shelf  A'  being  the  equivalent  of  the  means  provided  for 
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securing  the  bottom  end  of  the  flexible  member  in  the 
patent  in  suit." 

"I,  AMOS  BURG,  being  first  duly  sworn,  say  that  I 
reside  in  the  City  of  Portland,  State  of  Oregon,  that 
I  have  read  the  foregoing  affidavits  of  John  A.  Clancy 
and  Percy  G.  Allen,  that  I  was  present  in  the  United 
States  District  Court  at  Portland,  Oregon,  on  the  21st 
day  of  March,  1916,  at  the  time  of  the  hearing  of  the 
contempt  proceeding  before  the  Hon.  Charles  E.  Wol- 
verton,  United  States  District  Judge;  that  I  was  also 
present  in  court  on  said  day  and  heard  counsel  for 
complainants  describe  said  wire  towel  rack  shown  in 
the  accompanying  Exhibit  A,  and  that  the  statements 
made  in  said  annexed  affidavits  of  John  A.  Clancy  and 
Percy  G.  Allen,  with  respect  to  M^hat  was  said  by  com- 
plainant's counsel  at  that  time,  with  regard  to  the  con- 
struction and  operation  of  the  wire  towel  rack  shown 
by  said  Exhibit  A,  and  its  bearing  on  the  device  shown 
in  the  patent  in  suit,  are  in  all  respects  correct  as  I 
know  of  my  own  knowledge,  by  reason  of  being  present 
on  said  occasion." 

"I,  WILLIAM  C.  SCHMITT,  being  first  duly 
sworn,  say  that  I  am  a  graduate  engineer,  having  given 
special  attention  to  patent  matters  for  some  years  past, 
and  am  duly  admitted  to  practice  before  the  United  States 
Patent  Office.  That  I  am  conversant  with  the  read- 
ing of  the  patent  drawings  and  specifications.  That  I 
have  read  what  I  believe  to  be  a  copy  of  the  specifica- 
tion and  seen  a  blue  print  of  the  drawings  constituting 
a  part  of  the  application  for  patent  filed  by  Henry  A. 
Ammann  for  an  improvement  for  towel  racks,  Septem- 
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ber  29,  1914,  in  the  United  States  Patent  Office  under 
Serial  No.  864,059.  That  I  have  also  seen  the  device 
described  in  the  annexed  petition  of  the  above  named 
defendants  to  be  the  towel  rack  shown  by  Exhibit  A 
hereto  attached,  and  in  said  petition  referred  to;  that 
said  photograph,  Exhibit  A,  is  a  photograph  of  said 
towel  rack,  and  that  said  towel  rack  is  the  identical 
device  described  and  shown  by  said  drawings  and  speci- 
fication in  said  application  of  Ammann. 

"That  said  'Exhibit  A'  consists  of  an  upright  case 
A,  open  at  the  upper  part  of  the  front,  in  which  open 
part  is  a  shelf  A',  on  which  is  mounted  a  post  B  having 
a  forked  upper  end  B'.  A  wire  C  has  its  upper  end 
led  through  a  shelf  A'  and  is  fastened  on  the  under  side 
of  the  latter  to  a  sort  of  snap  hook,  and  the  lower  end 
of  the  wire  C  is  fastened  to  a  sort  of  snap  hook  pro- 
vided in  the  bottom  of  the  portion  D.  The  towels  are 
strung  on  the  wire  C,  and  in  use  are  brought  over  the 
fork  and  dropped  in  the  receptacle  C  as  illustrated  in 
the  photograph. 

"That  the  device  shown  by  Exhibit  A  is  substan- 
tially in  accordance,  both  in  construction  and  operation, 
with  the  device  disclosed  by  said  application  for  patent 
of  Henry  A.  Ammann.  That  included  in  the  copy 
of  the  latter's  application  shown  to  me  is  an  affidavit 
on  behalf  of  said  Henry  A.  Ammann  giving  a  de- 
scription of  a  device  which  he,  said  Ammann,  invented 
prior  to  June  15,  1913;  and  that  the  description  of 
the  device  given  in  said  affadavit  tallies,  in  respect  to 
construction  and  operation,  substantially  with  the  de- 
scription of  the  invention  contained  in  said  application 
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for  patent  of  said  Henry  A.  Ammann,  and  also  with 
the  construction  and  operation  of  said  Exhibit  A." 

"I,  VIVIAN  FLEXNER,  being  duly  sworn,  de- 
pose and  say  that  I  reside  in  the  Citj^  of  Portland,  State 
of  Oregon;  that  I  am  the  duly  appointed  stenographer 
who  is  taking  the  testimony  before  the  Master  on  th& 
accounting  in  the  above  entitled  suit,  and  that  on  the 
30th  day  of  March,  1916,  in  the  hearing  before  the 
Master,  the  following  matters  were  stated  by  the  counsel 
for  the  respective  parties  in  my  presence: 

"Mr.  Geisler:  The  plaintiff's  counsel  admits  that 
he  did  contend  before  the  court  on  the  hearing  at  which 
the  supplemental  decree  was  entered,  that  the  device 
marked  Complainant's  Exhibit  EE,  is  an  infringement 
of  the  patent  in  suit. 

"Mr.  Atkins:  Complainant's  counsel  adds  that  the 
court  considered  that,  passed  upon  it  and  signed  the 
supplemental  decree  to  that  effect. 

"I  do  further  state  that  I  have  examined  the  photo- 
graph hereto  attached  as  Exhibit  A,  and  that  such 
photograph  shows  the  device  which  was  referred  to  in 
said  statements  as  Exhibits  EE." 

"HENRY  A.  AMMANN,  being  first  duly  sworn, 
doth  depose  and  say,  that  he  is  the  applicant  of  finally 
allowed  United  States  application  for  patent  for  im- 
provement in  towel  racks,  filed  in  the  Patent  Office, 
at  Washington,  D.  C,  on  the  29th  day  of  September, 
1914,  bearing  serial  No.  864,059. 

"Affiant  avers  that  the  aforenamed  record  in  the 
Patent  Office  shows  that  the  patent  to  C.  F.  Brown, 
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No.  1,115,895,  issued  November  3,  1914,  and  having 
an  application  filing  date  of  August  13,  1913,  was  cited 
as  an  anticipatory  reference  against  certain  claims  of 
the  aforenamed  patent  application. 

"That  prior  to  June  15,  1913,  applicant  conceived 
the  idea  of  stringing  towels  on  a  flexible  line  or  wire 
with  the  towels  supported  on  a  shelf  and  one  end  of 
the  wire  anchored  to  the  shelf  and  the  other  end  of 
the  wire  anchored  to  the  floor,  and  affiant  conceived 
the  idea  of  a  fork-like  but  entirely  open  guide  for  en- 
gaging an  intermediate  portion  of  the  flexible  line  or 
wire,  and  that  prior  to  June  15,  1913,  applicant,  him- 
self, constructed  an  actual  full  size  device  fully  em- 
bodying his  conception.  The  said  device  was  con- 
structed in  affiant's  barn  at  715  East  Front  Avenue, 
Spokane,  Washington,  as  he  did  not  desire  to  disclose 
the  invention  to  anyone  excepting  the  foreman  of  his 
laundrj'^  and  his  bookkeeper,  whose  names  are,  respec- 
tively, George  W.  Blood  and  John  Frank  Clinton. 
That  when  the  device  was  completed  it  was  in  all  re- 
spects according  to  the  attached  photograph  marked 
Exhibit  A;  that  in  said  device,  the  fork  or  open  guide 
consisted  of  an  upright  board  A,  nailed  to  a  shelf  B, 
and  that  the  shelf  B  was  fixed  to  a  board  C,  anchored 
to  the  wall  in  the  office  as  indicated  by  nails  D.  In 
forming  the  fork,  the  latter  was  notched  at  E  to  form 
a  guide  for  the  flexible  wire  F.  One  end  of  the  flexible 
wire  F  extended  through  a  stack  of  towels  G  and 
through  the  support  B  where  it  was  anchored  at  H. 
The  wire  extended  downwardly  and  was  anchored  to 
the  floor  at  I. 
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"Affiant  avers  that  the  attached  photograph  is  not 
a  photograph  of  the  original  device,  but  is  a  photo- 
graph of  a  device  built  in  all  respects  similar  to  the 
original  device^  Although  diligent  efforts  have  been 
made  to  locate  the  original  device,  it  has  been  found 
impossible  to  do  so  by  reason  of  the  fact  that  shortly 
after  the  original  device  was  constructed,  affiant  moved 
his  toilet  supply  business  from  the  old  plant  at  715 
East  Front  Avenue,  Spokane,  Washington,  to  the  new 
plant  at  629-31  Erie  Street,  Spokane,  Washington. 

"The  original  device,  precisely  in  accordance  with 
the  attached  photograph,  was  set  up  by  affiant  at  his 
old  laundry,  prior  to  June  15,  1913,  and  that  the  said 
Blood  and  Clinton  were  present  at  the  time,  and  said 
device  was  carefully  and  exhaustively  operated  and  ex- 
amined to  determine  whether  or  not  the  towels  would 
remain  in  stacked  order  on  the  shelf  in  view  of  the  pulls 
and  jerks  on  the  wire  incident  to  the  operation  ^of 
wiping  the  hands  or  face,  and  affiant  and  each  of  said 
parties  advanced  the  towels  singly  along  the  wire  and 
over  and  through  the  fork  guide  to  determine  whether 
or  not  the  plan  and  device  were  feasible.  The  said 
Blood  and  Clinton,  and  affiant,  further  examined  the 
towels  to  determine  whether  or  not  the  yield  of  the 
wire  would  be  sufficient  to  prevent  the  formation  of 
enlarged  holes  in  the  towels  as  the  same  were  drawn 
along  the  wire  and  used  for  wiping  purposes,  and  it 
was  found  that  the  device  worked  highly  successfully. 

"The  circumstances  which  caused  affiant,  and  the 
said  Blood  and  Clinton,  to  clearly  recall  the  date  of 
first  making  and  using  this  device,  were  as  follows: 
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Affiant  is  secretary  and  treasurer  of  the  Spokane  Toilet 
Supply  Co.,  of  Spokane,  Washington,  and  the  said  com- 
pany constructed  a  new  plant  at  629-31  Erie  Street 
Spokane,  Washington,  the  building  of  which  was 
started  June  1st,  1913,  and  affiant  was  so  completely 
occupied  in  attending  to  the  construction  of  this  new 
plant  that  he  was  unable  to  give  his  attention  to  the 
further  operation  of  said  invention  until  after  the  plant 
was  completed  on  January  10,  1914. 

"Immediately  after  the  business  of  said  company 
was  successfully  installed  in  said  new  plant  on  or  about 
the  last  of  January,  1914,  affiant  engaged  a  carpenter 
to  construct  the  actual  device  shown  in  the  attached 
photograph  in  order  to  show  the  same  to  the  remaining 
o^'^ner  of  the  company  who  is  permanently  located  at 
Seattle,  Washington,  and  who  did  not  see  the  original 
device.  The  device  now  shown  in  the  photograph  is 
still  in  the  possession  of  affiant. 

"Affiant  avers  that  he  has  telegraphed  to  the  United 
States  Patent  Office  an  order  for  a  certified  copy  of 
his  aforenamed  application  and  that  the  money  has 
been  deposited  therefor  in  the  United  States  Govern- 
ment Depository  at  the  Old  National  Bank,  Spokane, 
Washington,  and  that  the  aforenamed  averments  con- 
stitute all  that  is  pertinent  for  the  hearing  now  before 
this  Honorable  Court;  and  further,  affiant  avers  that 
said  certified  copy  will  show  the  actual  sketch  which 
the  Honorable  Commissioner  of  Patents  accepted  as 
proof,  in  lieu  of  the  lost  original  device,  and  further, 
that  the  certified  copy  will  show  the  citation  of  the  said 
Brown  patent  as  a  reference  against  affiant  and  will 


also  show  the  withdrawal,  subsequently,  of  said  Brown 
patent  in  view  of  the  aforesaid  proof,  further  affiant 
saith  not." 

"GEORGE  W.  BLOOD,  being  duly  sworn,  doth 
depose  and  say  that  he  knows  Henry  A.  Ammann,  and 
that  he  has  been  acting  in  the  capacity  of  foreman  for  the 
above  Henry  A.  Ammann  in  the  Spokane  Toilet  Sup- 
ply Company's  plant  for  over  three  j^ears  preceding 
the  date  hereof. 

"That  affiant  has  carefully  read  the  affidavit  of 
the  said  Ammann,  executed  the  8th  day  of  April,  1916, 
and  affiant  avers  that  he  was  present  when  the  first 
device  was  tried  out,  and  that  photograph  correctly 
shows  the  device  as  installed  and  tried  out  in  accordance 
with  the  said  Ammann  affidavit;  that  affiant  was  also 
present  when  the  device  in  the  photograph  was  tried 
out,  and  affiant  avers  that  to  the  best  of  his  knowledge 
and  belief  that  all  of  the  statements  made,  and  facts 
described  in  the  said  Ammann  affidavit  are  true  and 
correct;  further  affiant  saith  not." 

"JOHN  FRANK  CLINTON,  being  duly  sworn, 
doth  depose  and  say  that  he  knows  Henry  A.  Ammann, 
and  that  he  has  been  acting  in  the  capacity  of  bookkeeper 
for  Henry  A.  Ammann  in  the  Spokane  Toilet  Supply 
Company's  plant  for  over  three  years  preceding  the 
date  hereof. 

"That  affiant  has  carefulty  read  the  affidavit  of  the 
said  Ammann,  executed  the  8th  day  of  April,  1916,  and 
affiant  avers  that  he  was  present  when  the  first  device 
shown  in  photograph  was  tried  out,  and  that  photograph 
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correctly  shows  the  device  as  installed  and  tried  out 
in  accordance  with  the  said  Ammann  affidavit;  that 
affiant  was  also  present  when  the  device  in  the  photo- 
graph was  tried  out,  and  affiant  avers  that  to  the  best 
of  his  knowledge  and  belief  that  all  of  the  statements 
made,  and  facts  described  in  the  said  Ammann  affi- 
davit are  true  and  correct,  further  affiant  saith  not." 

Applicants  also  filed  a  motion  for  leave  to  file  a 
supplemental  answer,  setting  up  the  facts  relating  to 
said  Ammann  device,  and  also  a  patent  issued  to  Jacques 
Rousso  dated  October  19,  1915,  No.  1,157,046,  granted 
on  an  application  filed  January  12,  1912;  being  the 
same  party  to  whom  a  design  patent  was  issued  April 
9,  1912,  No.  42,398,  cited  by  the  Patent  Office  against 
said  application  for  patent  of  Brown  for  the  patent 
in  suit;  that  the  petition  praying  leave  to  file  this  sup- 
plemental answer  alleged  "that  when  defendants'  an- 
swer was  filed  they  had  only  such  knowledge  with  re- 
spect to  the  state  of  the  art  as  disclosed  by  the  patents 
issued  in  the  art." 

"That  as  defendants  had  only  just  ascertained,  when 
they  filed  their  answer  in  this  suit,  that  there  were 
pending  in  the  United  States  Patent  Office  two  applica- 
tions for  letters  patent  on  behalf  of  two  other  inventors, 
whose  inventions  were  and  are  prior  to  the  alleged  in- 
vention of  Brown  described  in  the  patent  in  suit,  and 
one  of  said  inventions  apparently  dominating  all  types 
of  towel  racks  of  the  kind  in  question.  That,  therefore, 
said  inventions  and  the  letters  patent  issued  thereon 
have  a  material  bearing  on  all  issues  involved  in  this 
cause     *     *     *"    (Trans.  48). 
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"Therefore,  defendants  prayed  for  leave  to  file  a 
supplemental  answer  herein,  alleging  the  facts  above 
narrated  *  *  *  and  further  prayed  that  they  be 
permitted  to  prove  the  facts  above  referred  to  *  *  * 
and  for  such  other  and  further  relief  in  the  premises 
as  to  the  court  may  seem  meet." 

Annexed  to  the  petition  was  the  proposed  supple- 
mental answer  which  set  forth  the  facts  referred  to  in 
due  form.     (Trans.  53.) 

The  court,  after  considering  the  matter,  denied  ap- 
pellants' motion  to  vacate  said  supplemental  decree 
(Trans.  57),  also  denied  their  petition  for  leave  to  file 
said  supplemental  answer    (Trans.   58). 

Appellants,  believing  themselves  aggrieved,  there- 
upon entered  their  appeal  from  said  supplemental  de- 
cree, and  also  from  said  order  refusing  to  dissolve  the 
same,  assigning  as  the  errors  of  the  District  Court  in 
such  proceedings  the  following:      (Trans.  59.) 

I. 

The  District  Court  erred  in  finding  the  towel  rack 
(designated  on  this  appeal.  Exhibit  A)  adopted  by  de- 
fendants after  the  interlocutory  decree  herein  entered 
January  31,  1916,  to  be  covered  by  the  patent  in  suit, 
and  extending  and  continuing  the  injunction  of  said 
decree  to  said  towel  rack  by  the  entry  of  said  supple- 
mental decree  on  March  21,  1916. 

II. 

The  District  Court  erred  in  entering  the  order  of 
April  17,  1916,  denying  the  motion  of  defendants  to 
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dissolve  and  vacate  said  supplemental  decree,  and  in 
refusing  to  take  all  the  proofs  of  the  parties  either 
before  itself,  or  the  Master,  regarding  the  premises. 

III. 

The  District  Court  erred  in  entering  said  supple- 
mental decree  in  the  course  of  summary  contempt  pro- 
ceedings, notwithstanding  the  court  had  previously  and 
in  conformity  with  said  interlocutory  decree  appointed 
a  Master  for  ascertaining  and  reporting  the  use  by  de- 
fendants of  the  invention  covered  by  the  patent  in  suit, 
and  the  proceedings  before  such  Master  were  pending 
at  the  time;  and  that  in  consequence  defendants  were 
taken  by  surprise,  had  no  opportunity  of  presenting 
their  defense,  and  were  deprived  of  their  substantial 
rights  in  the  premises. 

IV. 

That  the  proceedings  of  the  District  Court  with 
respect  to  said  towel  rack  were  erroneous,  and  not  in 
accordance  with  the  usual  and  better  practice  of  courts 
of  equity  in  the  premises,  for  it  compelled  the  defend- 
ants to  defend  their  rights  in  the  premises  piecemeal, 
and  in  so  doing  imposed  upon  defendants  unnecessary 
and  avoidable  expense. 

V. 

That  the  District  Court  erred  in  refusing  to  permit 
defendants  to  prove  the  undenied  facts  alleged  in  the 
papers  on  which  defendants  moved  to  dissolve  and 
vacate  said  supplemental  decree,  and  which  facts  showed 
that  said  towel  rack  anticipated  the  invention  purported 
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to  be  covered  by  the  patent  in  suit;  and  the  District 
Court's  said  acts  deprived  the  defendants  of  their  sub- 
stantial rights  in  the  premises. 

VI. 

The  District  Court  erred  in  not  finding  that,  on  the 
undenied  facts  shown  bj^  the  papers  on  which  defend- 
ants' motion  to  dissolve  said  supplemental  decree  was 
based,  if  said  towel  rack  infringes  the  invention  covered 
by  the  patent  in  suit,  then,  by  reason  of  antedating  said 
alleged  invention,  said  patent  is  void. 

VII. 

That  the  entire  proceedings  of  the  District  Court 
in  the  premises  were  erroneous  and  were  to  the  prej- 
udice of  the  substantial  rights  of  the  defendants,  and 
resulted  in  an  improvident  use  of  the  powers  of  said 
court. 

POINTS  AND  ARGUMENT. 

The  first  question  to  be  discussed  is — what  is  the 
scope  of  the  Brown  patent?  This  question  having  been 
fully  covered  in  said  companion  case,  the  argument  and 
authorities  there  presented  will  be  copied  into  this  brief 
to  cover  this  point. 

But  the  questions  directly  presented  on  this  appeal 
are  those  predicated  upon  the  supplemental  decree  and 
the  refusal  of  the  court  to  dissolve  the  same. 
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ARGUMENT  ON  THE  SCOPE  OF  THE 
BROWN  PATENT. 

The  Brown  patent  covers  only  a  particular  func- 
tional r<?arrangement  of  the  prior  Reid  device.  In  each 
of  the  Brown  claims  this  function  is  included  and  p^ov- 
erns  the  particular  co-operative  arrangement  of  the 
towel-assembling  post  and  the  towel-stringing  chain. 
This  feature  it  was,  Brown  stated  to  the  Examiner  of 
the  Patent  Office,  (see  file  wrapper.  Trans.  109)  "which 
in  practice  corrects  the  deficiencies  of  the  subject  matter 
of  the  several  references" — among  which  the  Reid  pat- 
ent was  the  most  pertinent. 

By  this  functional  arrangement,  Brown  argued 
(Trans.  110)  he  obtained  such  distinctive  advantages 
over  the  Reid  device  as  to  deserve  a  patent;  and  it  was 
this  feature  alone  which  persuaded  the  Examiner  to  al- 
low the  Brown  application  for  patent.  Hence,  all  claims 
of  the  latter  'were  restricted  to  such  particular  feature, 
as  above  pointed  out. 

Therefore  under  the  law  of  patents,  THE  FUNC- 
TION of  the  elements,  in  the  Brown  patent  claims,  is 
the  basis  of  their  co-operative  relationship. 

A  patent  is  a  contract  between  the  public  and  the 
inventor  (2  Rob.  on  Patents,  70,  Sec.  481)  and  should 
be  construed  like  any  two-sided  instrument,  so  as  to  get 
the  intent  of  the  grantor  (the  public)  as  well  as  of  the 
grantee  (the  inventor).  American  Roll  Gold  Leaf  Co. 
vs.  Coe  Mfg.  Co.,  212  Fed.  720,  724,  CCA  1st  Cir.,  cit- 
ing McClain  v.  Ortmayer,  141  U.  S.  419,  424. 
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On  the  law  governing  combination  patents,  it  is  said 
in  1  Rob.  on  Patents,  385: 

"In  determining  the  identity  of  the  combination  the 
investigator  meets  and  is  required  to  answer  the  four 
following  questions:  I,  what  are  its  constituent  ele- 
ments; II,  what  are  the  essential  qualities  of  each;  III, 
what  is  the  nature  of  its  co-operative  law ;  IV,  what  are 
the  new  intrinsic  attributes  resulting  from  the  combina- 
tion of  the  old." 

At  page  388,  Sec.  282,  it  is  stated:  "The  identity 
of  the  combination  requires  identity  of  elements,  of  co- 
operative law,  and  of  essential  attributes."  (Page  389) 
"When  all  the  elements  are  the  same,  identity  depends 
upon  identity  of  co-operative  law."  (Page  395)  "That 
unless  the  co-operative  law  of  two  combinations  are  the 
same,  the  combinations  are  distinct,  notwithstanding  the 
identity  of  their  elements."  Citing  a  list  of  earlier  cases, 
among  them  Pattee  v.  Moline  Plow  Co.,  9  Fed.  821,  834, 
holding  that  the  "defendant  had  the  right  to  combine  the 
same  parts  as  plaintiff  had  so  long  as  he  did  not  use  the 
same  combination." 

In  3  Rob.  on  Patents,  sec.  292,  page  95,  it  is  stated : 
"The  infringement  of  a  combination  patent  therefore 
consists  in  the  use  or  sale  of  any  combination  in  which 
precisely  the  same  elements,  or  their  equivalents,  are 
united  under  the  same  co-operative  law.  To  make  or 
use  or  sell  a  combination  in  which  the  same  elements  are 
definitely  combined     *     *     *     is  not  an  infringement." 

In  Rich  V.  Baldwin,  133  Fed.  920,  923,  the  court 
said:    "In  order  to  establish  the  infringement  of  a  mere 
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improvement  of  a  machine,  of  former  devices  already 
in  use  for  accomplishing  the  same  result,  the  means  must 
be  substantially  the  same,  operate  the  same  way,  and 
accomplish  the  same  result." 

In  Kenny  Mfg.  Co.  v.  J.  L.  Mott  Iron  Wks.,  137 
Fed.  431,  434,  the  court  held  that  Where  it  is  shown 
that  the  field  of  invention  was  eccceedingly  narrow  when 
the  patentee  entered  it,  his  claim,  in  order  to  be  upheld 
at  all,  must  be  limited  to  the  feature  shown  and  de- 
scribed. 

In  American  Can  Co.  v.  Hichmartt  Asp.  Canning 
Co.,  137  Fed.  86,  90  (Cal.  1905),  Judge  Morrow  re- 
marked: "To  sustain  a  claim  of  infringement  of  a  pat- 
ented machine,  three  things  must  be  found,  first  iden- 
tity of  result,  second,  identity  of  means,  and  third,  iden- 
tity of  operation." 

In  Liberman's  Exe'rs  v.  Rueell,  165  Fed.  208,  210, 
the  Court  said:  ''Where  an  improvement  is  narrow  in 
its  character,  the  inventor  is  ordinarily  confined  to  Jus 
specific  device,  and  receives  little  aid  from  the  doctrine 
of  equivalents.  If  he  depends  upon  a  single  limited  fea- 
ture (as  in  the  case  here)  the  doctrine  will  not  ordinarily 
be  applied  so  as  to  cover  a  device  in  which  that  feature 
does  not  appear." 

In  Electric  Protection  Co.  v.  American  Bank  Pro- 
tection Co.,  184  Fed.  916,  923,  CCA  8th  Cir.,  the  court 
says:  "To  sustain  the  charge  of  infringement  the  in- 
fringing device  must  be  substantially  identical  with  the 
one  alleged  to  be  infringed  in  (1)  the  result  attained, 
(2)  the  means  of  attaining  that  result,  and  (3)  the  man- 
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ner  in  which  the  different  parts  operate  and  co-operate 
to  produce  that  result.  If  the  devices  are  substantially 
different  in  either  of  these  respects  a  charge  of  infringe- 
ment is  not  sustained." 

In  Kokoma  Fence  Mach.  Co.  v.  Kinselmans,  189  U. 
S.  8,  24,  Chief  Justice  Fuller  remarked:  "We  *  *  * 
agree  with  the  (Circuit  Ct.)  in  the  conclusion  that  the 
machine  lacks  that  identity  of  means  and  identity  of  op- 
eration which  must  be  combined  with  the  identity  of  re- 
sult in  constituting  infringement." 

In  the  case  at  bar,  the  District  Judge  said,  in  his 
opinion,  (Trans.  15)  "The  claims  of  complainant's  pat- 
ent, it  must  he  conceded,  are  subject  to  narrow  construc- 
tion. "And  during  the  trial,  the  court  remarked  (Trans, 
p.  77)  "This  is  a  very  narrow  issue,  you  (appellants) 
claim  that  you  are  using  more  nearly  the  Reid  device 
than  you  are  the  Brown  device." 

What  MIGHT  be  done  with  appellants'  towel  rack 
is  not  the  question. 

Reid  might  have  arranged  his  chain  like  that  of 
Brown.  Indeed,  by  merely  moving  the  lower  end  of  his 
towel-stringing  chain  close  to  the  bottom  of  the  shelf, 
and  there  fastening  it  on  the  wall,  he  obtained  substan- 
tially the  same  result,  with  respect  to  convenient  use  of 
towels,  as  Brown  does. 

That  which  infringes  if  later,  will  anticipate  if  ear- 
lier. (Knapp  V.  Moss,  150  U.  S.  221,  228;  Miller  v. 
Eagle,  151  U.  S.  186,  203.) 

That  an  invention  which  would  not  anticipate  will 
not  infringe,  see  Cook  v.  Sandusky  Tool  Co.   (4  Sup. 
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Ct.  Rep.  4;  28  L.  Ed.  124;  26  O.  G.  1114),  where  it 
is  stated  "If  the  hoe  made  *  *  *  infringes  the 
patent  of  the  appellant,  it  was  an  anticipation  of  the 
invention.  *  *  *  If  it  is  not  an  anticipation,  it  is 
not  an  infringement." 

"That  a  device  which,  if  existent  before  the  making 
of  patented  invention,  would  not  anticipate  it,  cannot, 
if  made  after  the  issue  of  the  patent,  be  said  to  infringe 
it."   See  Cleveland  v.  Chicago,  135  Fed.  783. 

Therefore,  only  that  which  would  anticipate,  if  ear- 
lier, will  infringe  if  later.  In  other  words,  there  is  BUT 
ONE  STANDARD  to  apply  to  the  question  as  to  the 
hearing  of  WHAT  MIGHT  BE  DONE  with  one  de- 
vice as  compared  with  another. 

The  rule  of  law  which  governs  this  question  has  been 
frequently  applied  on  alleged  anticipations. 

The  U.  S.  Supreme  Court  decided,  in  Topliff  v.  Top- 
liff,  145  U.  S.  156,  161,  "It  is  not  sufficient  to  constitute 
an  anticipation  that  the  device  relied  upon  might,  by 
modification,  be  made  to  accomplish  the  same  function 
performed  by  the  patent  in  question,  if  it  were  not  de- 
signed by  the  maker,  nor  adapted  nor  actually  used  for 
the  performance  of  such  function." 

In  Dederick  v.  Cassell,  9  Fed.  309,  the  court  said: 
"It  will  not  answer  to  say  the  combination  required  no 
invention,  that  any  mechanic  might  have  selected  the 
parts  and  combined  them.  The  same  might  be  said  with 
equal  force  in  almosti  every  instance  in  which  a  patent 
for  combination  is  issued." 
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This  is  the  rule  also  recognized  by  the  Court  of  Ap- 
peals of  this  Circuit,  in  Los  Alamitos  Sugar  Co.  v.  Car- 
roll, 173  Fed.  280,  284,  the  court  said:  "A  device  which 
does  not  operate  on  the  same  principle  cannot  be  an  an- 
ticipation." (page  285)  "It  is  not  sufficient  to  consti- 
tute anticipation  that  a  device  relied  upon  what  might, 
by  a  process  of  modification,  reorganization  or  combina- 
tion with  each  other,  be  made  to  accomplish  the  function 
performed  by  the  device  of  the  patent  sued  on." 

Since  what  MIGHT  have  been  done  would  not  bar 
the  granting  of  a  patent,  neither  will  what  might  be  done 
by  the  alleged  infringer  with  his  device,  BUT  WHICH 
HE  DID  NOT  DO,  constitute  him  an  inf linger. 

Counsel  for  appellee,  in  the  Patent  Office,  in  order 
to  obtain  favorable  action  there  asserted  the  rule  (file 
wrapper.  Trans.  115)  ''It  is  scarcely  necessary  to  argue 
that  grounds  of  rejection  of  a  claim  and  a  defense  against 
infringement  are  in  all  respects  identical/' 
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ARGUMENT  ON  SUPPLEMENTAL  DECREE 

(a) 

The  supplemental  decree  was  improvidently  granted 
and  should  have  been  vacated  on  appellants'  motion  by 
the  District  Court. 

This  view  in  the  premises  is  strongly  suggested  in 
the  disposition  by  C.  C.  A.  of  the  2nd  Cir.  of  a  similar 
question  in  the  ease  of  Louis  Metzger  &  Co.  v.  Berlin 
194  Fed.  426. 

At  the  time  the  supplemental  decree  was  granted, 
in  the  case  at  bar,  there  was  outstanding  an  injunction, 
under  the  interlocutory  decree,  which  was  as  effective 
as  any  to  be  predicated  on  said  supplemental  decree, 
with  respect  to  restraining  the  defendants  from  using 
any  and  all  devices  infringing  upon  the  patent  in  ques- 
tion. After  the  accounting  had  once  proceeded,  it  should 
not  have  been  interrupted  for  the  purpose  of  having 
the  District  Court  summarily,  as  by  the  contempt  pro- 
ceedings complained  of,  pass  upon  the  question  of  in- 
fringement with  respect  to  devices  not  produced  and 
passed  upon  at  the  time  of  the  trial  of  this  cause. 
As  was  said  in  the  case  just  referred  to: 
"The  Master  is  bound  to  pass  upon  the  question 
of  infringement  as  to  all  devices  brought  before  him  on 
accounting  and  when  his  report  is  filed  the  court  can 
review  Jus  findings,  and  all  the  devices  presented  to  Mm, 
which  are  claimed  to  infringe,  can  then  be  passed  upon 
by  the  court.  And  after  the  final  decree  an  appeal  can 
then  be  taken  to  this  court,  and  a  review  of  the  findings 
of  the  court  and  master  obtained." 
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This  is  the  orderly  and  logical  way  of  proceeding. 
Any  other  mode  is  an  attempt  to  dispose  of  the  ques- 
tion of  infringement  concerning  the  different  devices 
piecemeal;  and  indeed  the  proceedings  in  the  case  at  bar 
had  the  effect  of  compelHng  appellants,  in  defending 
their  rights  in  the  premises,  to  have  each  device  they 
were  using  passed  upon  separately.  Such  practice 
should  be  disavowed  and  discountenanced.  The  supple- 
mental decree  should  be  reversed  and  vacated  "as  an 
improvident  exercise  of  the  court's  power,"  as  said  in 
the  case  last  referred  to. 

(b) 

But  we  have  not  merely  to  deal  with  the  form  of 
procedure,  though  even  in  such  the  appellants  were 
put  to  great  and  unnecessary  expense.  We  have  also 
to  deal  with  the  substance  in  the  questions  presented. 
The  entry  of  the  supplemental  decree  was  unwarranted 
on  the  facts  admitted  of  record,  and  deprived  appel- 
lants of  their  substantial  rights  in  the  premises,  for 
appellants  were  using  the  Ammann  device  under  a 
license  from  the  latter.  And  Ammann,  by  the  affidavit 
of  himself,  Blood  and  Clinton,  declared  that  he  had  in- 
vented his  i7ivention  PRIOR  to  that  of  the  Brown  device. 
He  also  introduced,  by  photograph,  as  an  exhibit  of 
his  affidavit,  the  very  earlier  model  which  he  had  made, 
and  which  is  identical  in  all  respects  with  the  device 
declared  by  the  District  Court  to  be  an  infringement 
on  the  Brown  patent  claims. 

Since,  under  the  well  known  rule  of  law,  that  which 
infringes,  if  subsequent,  anticipates  if  prior,  the  state- 
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ment  by  Ammann  under  oath,  corroborated  by  his  wit- 


The  prima  facie  date  of  an  invention  shown  in  a  pat- 
ent in  suit  is  the  date  of  filing  of  application. 

Corbett  Bros.  Co.  vs.  Reinhard-Meding  Co.,  166 
Fed.  767,  768. 

Electric  Controller  &  Supply  Co.  vs.  Westing- 
house  Electric  &  Mfg.  Co.,  171  Fed.  83,  87,  C. 
C.  A.  6th  Cir. 

Drewson  vs.  Hart  Paper  Mfg.  Co.,  131  Fed.  734, 
739,  C.  C.  A.  6th  Cir. 

The  patent  application  of  Brown  was  filed  August 
13,  1913. 

The  affidavits  of  Ammann,  Blood  and  Clinton  estab- 
lish, prima  facie,  the  fact  that  Ammann  USED,  there- 
fore had  completely  invented,  his  device  prior  to  June 
15,1913.     (Trans.  42.) 

Where  an  anticipatory  device  is  shown  to  have  been 
in  use  prior  to  the  application  for  a  patent,  the  burden 
rests  upon  the  patentee  to  carry  the  date  of  his  invention 
bach  to  a  time  ante-dating  such  use  by  satisfactory  and 
convincing  proof. 

Torrey  et  al.  vs.  Hancock,  184  Fed.  61,  67,  C.  C. 
A.  8th  Cir. 
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This  is  the  orderly  and  logical  way  of  proceeding. 
Any  other  mode  is  an  attempt  to  dispose  of  the  ques- 
tion of  infringement  concerning  the  different  devices 
piecemeal;  and  indeed  the  proceedings  in  the  case  at  bar 
had  the  effect  of  compelhng  appellants,  in  defending 
their  rights  in  the  premises,  to  have  each  device  they 
were  using  passed  upon  separately.  Such  practice 
should  be  disavowed  and  discountenanced.  The  supple- 
mental decree  should  be  reversed  and  vacated  "as  an 
improvident  exercise  of  the  court's  power,"  as  said  in 
the  case  last  referred  to. 

(b) 
But  we  have  not  merely  to  deal  with  the  form  of 
procedure,  though  even  in  such  the  appellants  were 
put  to  great  and  unnecessary  expense.  We  have  also 
to  deal  with  the  substance  in  the  questions  presented. 
The  entry  of  the  supplemental  decree  was  unwarranted 
on  the  facts  admitted  of  record,  and  deprived  appel- 
lants of  their  substantial  rights  in  the  premises,  for 
appellants  were  using  the  Ammann  device  under  a 
license  from  the  latter.  And  Ammann,  by  the  affidavit 
of  himself,  Blood  and  Clinton,  declared  that  he  had  in- 
vented his  invention  PRIOR  to  that  of  the  Brown  device. 
He  also  introduced,  by  photograph,  as  an  exhibit  of 
his  affidavit,  the  very  earlier  model  which  he  had  made, 
and  which  is  identical  in  all  respects  with  the  device 
declared  by  the  District  Court  to  be  an  infringement 
on  the  Brown  patent  claims. 

Since,  under  the  well  known  rule  of  law,  that  which 
infringes,  if  subsequent,  anticipates  if  prior,  the  state- 


The  prima  fade  date  of  an  invention  shown  in  a  pat- 
ent in  suit  is  the  date  of  filing  of  application. 

Corbett  Bros.  Co.  vs.  Reinhard-Meding  Co.,  166 
Fed.  767,  768. 

Electric  Controller  &  Supply  Co.  vs.  Westing- 
house  Electric  &  Mfg.  Co.,  171  Fed.  83,  87,  C. 
C.  A.  6th  Cir. 

Drewson  vs.  Hart  Paper  Mfg.  Co.,  131  Fed.  734, 
739,  C.  C.  A.  6th  Cir. 

The  patent  application  of  Brown  was  filed  August 
13,  1913. 

The  affidavits  of  Ammann,  Blood  and  Clinton  estab- 
lish, prima  facie,  the  fact  that  Ammann  USED,  there- 
fore had  completely  invented,  his  device  prior  to  June 
15,1913.     (Trans.  42.) 

Where  an  anticipatory  device  is  shown  to  have  been 
in  use  prior  to  the  application  for  a  patent,  the  burden 
rests  upon  the  patentee  to  carry  the  date  of  his  invention 
hack  to  a  time  ante-dating  such  use  by  satisfactory  and 
convincing  proof. 

Torrey  et  al.  vs.  Hancock,  184  Fed.  61,  67,  C.  C. 
A.  8th  Cir. 


ment  by  Ammann  under  oath,  corroborated  by  his  wit- 
nesses, that  he  invented  his  device  prior  to  the  Brown 
device,  was  a  challenge  to  Brown,  which  attacked  the 
very  foundation  of  the  latter's  claims.  Nevertheless 
this  challenge  was  left  unanswered  by  Brown,  or  ap- 
pellee. Hence  the  assertion  of  Ammann  and  his  wit- 
nesses is  admitted  by  the  silence  of  appellee,  because 
the  circumstances  demanded  that  the  latter  should 
speak. 

It  was  further  admitted  of  record  that  Ammann 
was  going  to  obtain  a  patent  on  his  device,  notwith- 
standing the  Brown  patent,  although  the  latter  had  at 
first  been  cited  against  his  application.  This  Ammann 
application  has  since  gone  to  patent  and  now  exists 
as  a  public  record;  his  patent  having  been  granted 
May  9,  1916,  No.  1,181,983,  as  appellants  are  prepared 
to  prove  by  certified  copy  of  this  patent,  ready  to  be 
presented  in  court  on  the  hearing  of  this  appeal.  A 
printed  copy  of  this  patent  is  included  as  an  appendix 
to  this  brief.  Such  grant  to  Ammann  raised  a  presump- 
tion of  there  being  a  substantial  difference  between  the 
two  devices.  Kokomo  Fence  Co.  v.  Kitselman,  109 
U.  S.  8. 

In  view  of  the  presumptions  of  record  referred  to, 
in  favor  of  Ammann  with  regard  to  the  dates  of  in- 
vention, appellee,  by  convincing  the  District  Court  that 
the  Ammann  device  is  an  infringement  on  the  later 
Brown  patent,  at  the  same  time  proved  HIS  OWN  IN- 
VENTION VOID  for  the  Ammann  device  was  in- 
vented first. 
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Appellee's  counsel  in  the  District  Court  solemnly 
declared  the  Ammann  device  to  be  an  infringement  of 
the  Brown  patent.  See  Affidavits  of  Allen,  Clancy 
and  Burg,  Trans.  32,  34,  36;  also  statement  of  appellee's 
counsel  before  the  Master,  Trans.  39. 

Indeed  it  may  be  said  that  appellee  having  assumed 
in  the  District  Court  a  definite  position  in  regard  to 
the  hearing  of  the  Ammann  and  Brown  devices  upon 
each  other,  is  now  hound  and  must  take  the  conse- 
quences. And  the  rule  of  law  so  invoked  would  seem 
to  dispose  of  the  whole  question  before  this  appellate 
court,  and  require  the  reversal  of  the  proceedings  of 
the  District  Court;  nevertheless,  appellants  frankly  ad- 
mit that  they  cannot  agree  with  the  contentions  of  ap- 
pellee in  the  District  Court,  nor  the  views  of  the  latter 
in  these  matters. 

(c) 
The  Ammann  device  is  not  an  infringement. 

The  contention  of  appellants  always  has  been,  and 
still  is,  that  the  Ammann  device  does  not  contain  the 
same  elements  as  the  Brown  device,  nor  is  intended  to 
operate,  nor  do  its  elements  operate  and  cooperate  as 
in  the  Brown  device. 

Referring  to  the  Brown  device,  where  in  the 
Ammann  device  are  the  elements  specified  in  the  com- 
hination  set  forth  in  claim  1  of  the  Brown  patent?  Or 
where  those  specified  in  claims  2  or  3  or  4  of  the  latter  ? 

It  is  well  settled  that  the  omission  of  an  element 
of  a  combination,  without  substituting  therefor  its  clear 
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mechanical  equivalent,  renders  the  device  non-inf link- 
ing. Acme  Truck  Co.  v.  :Meredith,  183  Fed.  124,  127 
(C.  C.  A.  8th  Cir.),  citing  numerous  authorities. 

In  Eames  v.  Godfrey,  1  Wall.  (U.  S.)  78,  79,  it 
is  said,  in  defining  a  combination,  "the  end  in  view  is 
proposed  to  be  accomplished  by  the  union  of  all  ar- 
ranged and  combined  together  in  the  manner  described ; 
the  use  of  any  two  of  these  parts  only,  or  of  two  com- 
bined with  a  third,  which  is  substantially  different  in 
form  or  in  the  manner  of  its  arrangement  or  connec- 
tion with  the  others,  is  therefore  not  the  thing  patented. 
It  is  not  the  same  combination  if  it  substantially  differs 
from  it  in  any  of  its  parts. 

However,  this  phase  of  the  law  governing  patents 
on  combinations  is  so  elementary  that  it  requires  no 
citation  of  authorities. 

(d) 

With  regard  to  the  refusal  of  the  District  Court 
to  permit  appellants  to  introduce  a  supplemental  de- 
fense, while  of  course  discretionarj^  nevertheless  under 
the  circumstances  here  shown  was  a  grave  error. 

If  the  Ammann  device  had  any  hearing  on  the  issues 
trialahle  in  the  court  below,  the  appellants  should  have 
had  a  fair  opportunity  to  present  all  those  facts  which 
were  brought  to  their  knowledge  after  they  had  an- 
swered the  hill  in  this  case,  and  the  case  hud  been  tried 
on  the  issues  so  presented. 

Bearing  in  mind  that  the  record  shows  that  the 
question  of  alleged  infringement  of  the  Ammann  de- 
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vice  was  not  introduced  until  after  the  trial  of  this  cause, 
also  that  the  appellants  acquired  the  use  of  this  Ammann 
device  in  good  faith,  and  under  the  license  of  its  in- 
ventor and  patentee,  it  cannot  be  fair  to  permit  one 
party  summarily  to  found  a  new  charge,  on  new  matter, 
and  refuse  to  the  other  a  fair  and  full  opportunity  to 
refute  such  charge. 

In  this  view  surely  the  refusal  of  the  District  Court 
to  permit  appellants  leave  to  introduce  a  supplemental 
answer  and  proof  ticas  not  in  accordance  with  the  prin- 
ciple and  practice  of  a  court  of  equity.  Furthermore, 
appellants  should  have  had  the  opportunity  of  plead- 
ing and  proving  the  facts  concerning  the  patent  issued 
to  Jacques  Ronsso,  October  19,  1915,  No.  1,157,046, 
a  public  reco](],  a  certified  copy  of  which  appellants 
are  also  prepared  to  produce  in  this  court  on  the  hear- 
ing of  this  appeal;  a  printed  copy  of  such  patent  being 
included  as  an  appendix  to  this  brief.  Note  the  pad- 
lock shown  in  the  drawings  of  this  patent. 

The  application  for  the  Rousso  patent  was  filed 
January  12,  1912,  more  than  a  year  before  the  applica- 
tion for  patent  in  suit.  Therefore,  Rousso  is  presumed 
to  be  the  earlier  inventor.  And  such  presumptions  was 
confirmed  by  the  silence  of  Brown.  All  these  ma- 
terial facts  appellants  sought  to  introduce  as  soon  as 
they  became  aware  of  same;  and  they  should  have  had 
a  fair  opportunity  of  presenting  them  by  supplemental 
pleading  and  proof. 

It  is  submitted  that  the  Seventh  Assignment  of 
Error  (Trans.  61)  is  well  founded: 
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"The  entire  proceedings  of  the  District  Court  in  the 
premises  were  erroneous  and  were  to  the  prejudice  of 
the  substantial  rights  of  the  defendants     *     *     *" 

The  supplemental  decree,  and  the  order  refusing 
to  vacate  the  same  should  be  reversed,  with  the  instruc- 
tion of  this  court  in  the  premsies. 

Respectfully  submitted, 

T.  J.  GEISLER, 
Of  Counsel  for  Appellants. 
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To  all  ii'honi  it  tnai/  concern: 

lie  it  known  tbit  I,  Jacque.s  Kou.sso,  a 
citizen  of  the  I.'nited  States,  residin*);  at 
Chicago,  in  the  county  of  Cook  and  State  of 
IJlinois,  have  invented  certain  new  and  use- 
ful lini)rovenients  in  Towel-Cabinets,  of 
which  the  following?  i^  a  specification. 

I'he  princi])al  object  of  niy  invention  is 
to  f)rovide  a  new  and  improved  device  for 
supplying;  towels  for  public  use. 

Another  object  of  my  invention  is  to  pro- 
vide apparatus  by  which  individual  towels 
can  be  supplied  successively  to  respective 
users. 

These  objects  and  others  will  be  under- 
stood and  appreciated,  in  connection  with 
the  following  specification  and  claims,  taken 
with  the  accompanying  drawings.    ' 

In  these  drawings  I  have  siiown  one  spe- 
cific embodiment  of  my  invention,  but  the 
invention  itself  is  defined  in  the  ap]:>ended 
claims. 

I  now  proceed  to  describe  this  specific 
"embodiment  of  my  invention,  and  referring 
to  tiie  drawings — Figure  1  is  a  perspective 
view  of  the  apparatus  in  its  normal  con- 
dition. Fig.  2  is  <a  similar  view  showing  the 
cabinet  opened  up  as  it  would  be  for  the 
purpose  of  taking  a  toAvel  out  for  use.  Fig. 
3  is  a  similar  view  showing  a  towel  out  in 
position  for  use.  Fig.  4  is  a  vertical  section. 
P"'ig.  5  is  a  detail  sectional  view  showing  a 
modificati<»n.  Figs.  G-and  7  are  perspective 
views  of  a  detail  element  showing  a  towel 
in  its  relation  thereto.  Fig.  8  is  a  per- 
si)ective  view  of  a  locking  rod.  Fig.  9  is  a 
pers])ective  view  of  a  latching  element. 

The  api^aratus  comprises  a  box  15  to  con- 
tain clean  towels,  standaads  10  su|j]Jorting 
this  box,  an  open  receptacle  17  to  receive 
soiled  towels,  and  a  rod  18  on  which  the 
towels  are  at  all  times  strung.  Above  the 
box  15  for  the  clean  towels  is- a  mirror  19. 
The  rod  18  has  its  upj)er  end  slightly  re- 
duced, as  indicated  by  the  reference  nu- 
meral 20,  and  a  screw  threaded  socket  21  is 
formed  in  this  end  of  tlie  rod  IS.  On  the 
^Dttoni  22  of  the  l.i<.)\  15  lie^  :i  removable 
inillet  23  carrying  an  up-standnig  sicevc  21 
secui-ely  su!^|)Oite(l  )>y  tire  iitiai;;  plat;;  25. 
On  the  underside  of  i''e  i'otioiu  wall  22  of 
the  box  15  is  attached  a  luclai  ]-»late  20  \\\\\\ 
one  end  bent  down  and  -.iU  eye  27  foi'med 
therein.  The  rod  28  has  a!i  •yc  at  its  hnver 
end  designated  20  and  its  Uj.'j.er  end  screws 
into  the  socket  21.    The  ])acf''    '•  30  engages 


the  l.\o  eyes  27  and  29  and  thii>  holds  tiie 
rod  28  from  being  unscrewed. 

Each  towel  32  has  a  gi'omet  31  arounti  the 
edges  of  a  hole  in  one  side  of  the  towel  and 
tlic^se  gromets  are  strung  on  the  sleeve  21.  a.s 
shown  in  Fig.  -1.  Each  towel  is  folded 
oiire.  the  free  edge  lying  on  top  of  the  end 
cai-rying  the  gromet.  This  free  edge  ol" 
the  upper  towtd  is  designated  33  in  Fig.  1. 

The  box  15  has  a  cover  3-1  hinged  at  35 
aiul.sliown  in  open  position  in  Fig.  4.  The 
coveT-*3-t  is  sloHed  to  accommodate  the  rod 
IS.  as  indicated  by  the  reference  numevid  10. 

The  bottom  wall  of  the  soiled  towel  re 
cei)tacle  17  is  designated  by  the  reference 
numeral  3(5.  This  has  a  hole  37  there- 
thiough.  one  side  of  the  hole  being  cut 
away  above  and  below,  as  indicated  in  Fig. 
-1.  The  hole  37  is  closed  below  by  a  plate  38. 
The  lower  end  of  the  rod.  Is  is  bent  foiward, 
as  itidicated  by  the  reference  nujueral  39, 
and  in  the  normal  i-elation  of  the  parts  this 
end  39  of  the  rod  IS  hooks  into  the  under 
cut-away  space  of  the  hole  37. 

The  alternative  construction  shown  in 
Fig.  5  simply  provides  a  hinge  il,  the  axis 
of  this  hinge  being  transverse  s(»  tliat  the 
rod  18  can  be  rocked  forward  on  this  hinge 
without  being  lifted  up. 

In  normal  condition  t!u-  parts  will  be  as- 
sembleil  as  shown  in  Figs.  1  and  4  with  a 
considerable  number,  sa>'  fifty,,  of  clean 
towels  ] tiled  within  the  box  15  upon  the 
l);!llet  23,  all  these  tov,\-ls  being  .strung  with 
tiicir  gromets  on  the  sleeve  21  that  stands 
u})  fiom  the  pallet  23.  and  each  towel  being 
folded  with  its  free  end  33  ui)]>ernu)st.  A 
person  desiring  to  use  a  clean  towel  will  step 
w]"*  in  front  of  the  appaiatus  in  a  position 
facing  the  mirror  19  jmd  with  one  hand  will 
raise  the  cove)-  31  to  the  position  shown  in 
Fig.  2.  The  extent  to  which  the  cover  can 
be  raised  is  limited  by  the  stop  12,  so  that 
when  he  lets  go  of  this  cover  31  it  will  fall 
back  to  closed  ])osition  by  its  own  ^\ eight, 
'{'he  cover  being  rai.sed  by  one  baud,  us  ju.st 
.stated  the  u.ser  of  the  ai^paratus  will  reach 
irito  the  box  15  with  Ids  other  hand  ;ind  seize 
the  free  edge  33  of  the  u■ppe^•ulo^c  towel, 
drawing  it  u])  and  forward.  Tliis  v.  ill  pull 
the  said  towel  forward  to  the  most  forward 
i>.ut  of  (he  I'od  IS.  the  gromcf  ^U  slidiuir 
along  on  the  rod.  1'hen  the  user  will  [hu- 
niit  the  cover  34  to  dr-!]>  back  by  ii.s  <.iwn 
weight  to  closed  position,  the  tovNei  being  in 
the  i)osition  shown  in  Fig.  ;'>  \ii  tliC  di'aw- 
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this  position  the  towel  can 
be  used  either  on  the  face  or  the  hands,  and 
finally  when  thp  user  is  through   with  it 
and  it  falls  down  into  the 
tiie  gromet  31   all  the  time 
sliding  along  on;  the  rod  18. 

If  several  perkons,  say  two  or  three  per- 
sons, desire  to  use  clean  towels  at  the  same 
time,  they  can  do  so,  one  of  them  standing  a 

10  little  at  one  side  of  a  position  directly  in 
front  of  the  apparatus,  and  another  stand- 
ing a  little  at  the  other  side,  each  one  using 
his  individual  towel  at  the  same  time  as  the 
other  or  others. 

As  the  towels  accumulate  in  the  recep- 
tacle 17  the}^  remain  always  strung  with 
their  gromets  on  the  rod  18  and  the  parts 
being  locked  in  place  by  the  padlock  30,  it 
is  impossible  for  any  person  to  steal  any  of 

20  the  towels. 

When  it  is  desired  to  replenish  the  box  15 
with  clpan  towels,  this  is  done  by  removing 
the  padlock  3G,  unscrewing  the  ro4  ^8  and 
pullmg  it  down  and  out.     Then  the  upper 

25  reduced  end  20  of  the  rod  18  can  be  sprung 
up  a  little  out  of  the  sleeve  24  and  tlien  the 
rod  18  can  be  swung  forward.  This  move- 
ment will  swing  the  lower  end  39  of  the  rod 
18  back  so  that  it  can  be  lifted  up  out  of 

30  the  hole  37.  Thereupon  all  the  soiled  towels 
in  the  receptacle  17  will  fall  off  of  the  lower 
end  of  the  rod  18  or  can  readily  be  pushed 
off  by  the  hand  jand  removed  for  cleaning 
them.    At  the  saifte  time  the  pallet  23  can  be 

35  lifted  out  of  the  box  15.    If  desired  several 
pallets  23  may  be  kept  on  hand,  eacii  one 
piled  up  with  the  proper  number  of  clean 
towels,  and  when  one  is  removed,  anotheC; 
can  be  instantly  put  in  its  place.    Or,  if  de- 

40  sired,  clean  towels  can  be  piled  up  on  the  re- 
moved pallet  and  it  can  be  put  back  in  the 
box  15  in  the  position  shown  in  the  drawings. 
After  the  pallet  supplied  with  clean  towels 
has  been  put  back  in  the  box  15,  the  lower 

45  end  39  of  the  rod  18  is  stuck  down  in  the 
hole  37,  then  the  rod  is  pushed  back  and  its 
upper  end  30  sprung  into  the  socket  in  the 
upper  end  of  the  slee^^e  28.  Then  the  rod  28 
is  screwed  in  place  and  locked  by  the  pad- 

CO  lock  30  This  brings  the  apparatus  to  doi- 
mal  condition  rcfady  for  use,  as  already  de- 
scribed. 

It  will  be  observed  that  the  socket  37  and 
the  coacLing  end"  39  of  the'  rod  18  are  so 
shaped  as  to  prevent  rotation  of  the  rod  18 
in  said  socket  37.  This  prevents  swinging 
th^  forwardly  projecting  intermediate  part 
of  the  rod  18  off  to  either  side  of  its  normal 
medial  position.  As  an  alternative  construc- 
tion the  rod  18  may  be  hinged  below,  as 
indicated  by  41  in  Fig.  5,  but  in  this  case  the 
Boiled  towels  have  to  be  removed  by  siidijig 
them  along  the  rod  18  and  off  the  upper  end 
thereof. 
It  will  be  seen  that  I  have  provided  ap- 


paratus by  which  a  supply  of  clean  towels 
can  be  kept  on  hand  for  instant  use,  that 
they  may  be  withdrawn  therefrom  and  used 
without  inconvenience,  and  that  at  any  stage 
they  are  retained  by  the  apparatus  and  can- 
not be  stolen. 

The  device  as  described  may  be  supple- 
mented by  coin  controlled  mechanism,  so 
that  its  use  shall  depend  on  the  insertion  of 
a  coin  in  a  slot. 

I  claim: 

1.  In  a  device  of  the  class  described,  a 
towel  support;  and  a  retaining  member  ex- 
tending upwardly  from  said  support  and 
then  downwardly  sufficiently  to  constitute  a 
suitable  guide  for  a  towel  while  in  use,  sub- 
stantiall}^  as  described. 

2.  In  a  device  of  the  class  described,  an 
elevated  towel  support;  and  a  retaining 
member  extending  upwardly  from  said  sup- 
port and  then  downwardly  sufficiently  be- 
low said  support  to  constitute  a  suitable 
guide  for  a  towel  while  in  use,  substantially 
as  described. 

3.  In  a  device  of  the  class  described,  an 
elevated  towel  support;  and  a  retaining 
member  extending  upwardly  from  said  sup- 
port and  then  downwardly  sufficiently  be- 
low said  support,  said  retainer  being  pro- 
vided below  said  support  with  a  substan- 
tially vertical  portion  of  considerable  length 
to  constitute  a  suitable  guide  for  a  towel 
Avhiie  in  use,  substantially  as  described. 

■i.  In  a  device  of  the  class  d'^scribed,  au 
elevated  towel  support;  and  a  retaining 
member  extending  upwardly  from  said  sup- 
port, then  outwardly  and  downw^ardly  suf- 
ficientl}^  below  said  support^  then  inclined 
rearwardly  and  downwardly  under  said  sup- 
port and  then  dowuAvardly  substantially 
vertically  to  constitute  a  suitable  guide  for 
a  towel  while  in  use,  substantially  as  de- 
scribed. 

5.  In  a  device  of  the  class  described,  .a 
towel  support;  and  a  retaining  member  ex- 
tending upwardly  from  adjacent  the  outer 
edge  of  said  support  and  then  downwardly 
sufficiently  to  constitute  a  suitable  guide  for 
a  towel  while  in  use,  substantially  as  de- 
scribed. 

6.  In  a  device  of  the  class  described,  a 
towel  support;  and  a  retaining  member  ex- 
tending upwardly  from  adjacent  the  outer 
edge  of  said  support,  then  outwardly  and 
downwardly  sufficiently  below  said  support, 
then  inclined  rearwardly  and  downwardly 
under  said  support  and  then  downwardly 
substantially  vertically  to  constitute  a  suit- 
able guide  for  a  towel  while  in  use,  substan- 
tially as  described. 

7.  In  a  device  of  the  class  described,  a 
stationary  support ;  a  readily  removable  pal- 
let resting  on  said  support  and  adapted  to 
sek-ve  as  a  carrier  for  perforated  articles; 
and.a  retaining  member  extending  upwardly 
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from  said  pallet  then  outwardly  beyond  and 
downwardly  below  said  su})port  and  adapt- 
ed to  serve  as  a  guide  for  perforated  articles 
on  said  pallet;  substanti;.j'iY  as  described. 
5  8.  In  a  device  of  the  class  described,  a 
stationary  support;  a  leadil}'  removable  pal- 
let resting  on  said  support  and  adapted  to 
serve  as  a  carrier  for  perforated  articles; 
and  a  retaining  member  extending  upwardly 

10  from  said  pallet,  then  outwardly  beyond  and 
downwardly   below   said   support,  said   re- 
tainer being  provided  below   said  support 
'  with  a  substantially  vertical  portion  of  con- 
siderable length  adapted  to  serve  as  a  guide 

15  for  perforated  articles  on  said  pallet,  sub- 
stantially as  described. 

0.  In  a  device  of  the  class  described,  a 
frame,  a  sheif  supported  thereby,  a  pallet 
resting  on  said  shelf,  and  a  rod  connected  to 

20  the  pallet  and  extending  iii)wardly  there- 
from, then  forward  and  then  down  past  the 
front  edge  of  said  shelf,  said  rod  having  a 
detachable  joint  at  a  point  in  the  portion 
thereof  that  extends  up  from  the  pallet. 

25  10.  In  a  device  of  the  class  desci-ibed,  a 
frame,  a  box  carried  thereby,  a  rod  having 
one  end  attached  to  the  bottom  of  the  box 
within  the  same  near  its  front  and  extending 
*lieiice  up  then  forward  then  down  past  the. 

30  front  of  the  box  and  back  beneath  the  box, 
a  hinged  cover  for  said  box  having  a  notch 
in  its  forward  edge  to  accominodate  the  said 
rod,  and  a  receptacle  underneath  the  box,  the 
lower  end  of  said  rod  extending  into  said 

35  receptacle  and  fastened  to  the  bottom 
thereof. 

11.  In  a  device  5f  the  class  described,  two 
rectangular  boxes  supported  one  above  the 
other,  a  removable  pallet  within  the  upper 

40  box,  a  rod  having  one  end  carried  by  said 
removable  pallet  and  extending  upwardly' 
therefrom,  thence  -forward,  down  and  under 
the  upper  box  and  intd  the  lower  box,  said 
rod  bemg  jointed  at.  a  point  directly  above 

45  its  connection  with  said  pallet. 

12.  In  a  device  of  the  class  described,  a 
clean  towel  and  a  soiled  towel  box,  a  remov- 
able pallet  within  the  clean  towel  box,  a  rod 


extending  upwardly  from  the  upper  side  of 
said  pallet  and  thence  to  the  soiled  towel  50 
box,  said  rod  consisting  of  a -tubular  stand- 
ard with  its  lower  end  fixed  on  said  pallet,  a 
solid  portion  jointed  to  the  upper  «nd  of 
said  tubular  standard  and  extending  there- 
from to  the  soiled  touel  box,  and  a  fastening  55 
rod  extending  through  the  bottom  of  the 
clean  towel  box  and  through  said  tubular 
standard  engaging  the  proximate  end  of  the 
solid  portion  of  the  rod. 

13.  A  towel  dispenser  comprising  an  up-  60 
right  support,  a  bracket  mounted- on  said 
support  and  adapted  to  support  a  pile  of 
towels  placed  one  above  another  thereon,  a 
locking  device  carried  by  said  bracket,  a  rod 
having  a  goose  neck  I'ormed  on  its  npper  65 
end  and  adapted  to  engage  said  locking  do- 
vice,  a  loose  towel-carr^-ing  sleeve  adapted 

to  telescope  v^ith  Uit  end  of  said  rod  and 
pass  loosely  tiirougli  eyelet  holes  in  a  series 
of  toweln  to  facilitate,  the  placing  of  the.  70 
towels  on  said  rod,  s,9id  sleeve  normally  rest- 
ing on  the  support  fo>-  said  towels,  the  tow- 
els slipping  off  the  upper  end  of  said  sleeve 
as  they  ;ue  lifted  from  the  top  of  the  pile  on 
the  shelf,  and  a  hamper  provided  beneath  75 
said  bracket  and  into  which  the  lower  end 
of  said  rod  extends. 

14.  A  toAvei  dispenser  comprising  a  sup- 
port,   a    t^>\vpl-supporting    shelf    mounted 
thereon,  a  locking  device  mounted  on  said  80 
shelf,  a  rod  having  a  goose-neck  terminating 

in  a  downwardl}'  projecting  end  that  is 
adapted  to  overhang  said  shelf  and  engage 
said  lockijig  device,  the  other  end  6i  said 
rod  being  inclined  inwardly  and  down-  85 
wardly  from  said  goose-neck,  and  a  hamper 
having  an  open  top  wlierein  the  lower  end 
of  the  downwardly  and  inwardly  incliiied 
pol-tion  of  said  rod  is  sectired. 

In  testimony  whereof,  I  have  subscribed  90 
my  name. 

JACQUES  ROUSSO. 

Witnesses :    • 
Sam  Wolf, 
Carl  A.  RicHMoyrc. 


Copies  of  this  patent  may  be  obtained  for  five  cents  each,  by  ad4rf<;3in£f  the"  ^oaUBlftsS^Aer  of  Patent;. 
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To  all  wlwrn  it  may  concern: 

Bo  it  known  that  T,  Henry  A.  Ammann, 

n  citizen  of  the  United  States,  residing  at 
Spokane,  in  the  county  of  Spokane  and 
g  State  of  Washington,  have  invented  certain 
new  and  useful  Improvements  in  Towel- 
Racks,  of  which  the  following  is  a  specifica- 
tion. 

This  invention  relates  to  improvements  in 

10  individual  toAvel  devices. 

In  accordance  with  my  invention,  a  shelf 
or  like  support  is  provided  on  which  clean 
towels  are  stacked,  and  an  anchored  flexi- 
ble line  or  wire  extends  through  the  stack 

15  of  clean  towels,  and  away  or  downwardly 
from  the  latter,  in  such  a  manner  that  the 
clean  towels  may  be  withdrawn  from  the 
to])  of  the  stack  along  said  flexible  line  to 
the  desired  point  of  use.    In  places  where  a 

20  receptacle  is  employed  for  the  soiled  towels, 
my  invention  contemplates  extending  the 
free  end  of  the  flexible  line  into  such  re- 
ceptacle and  providing  such  free  end  of  the 
line  with  a  suitable  enlargement  to  prevent 

26  the  soiled  towels  from  stringing  ofi^  from  the 
free  end  of  the  line.  It  is  also  within  the 
scope  of  my  iuAention  to  anchor  the  free 
end  of  the  line  adjacent  the  bottom  of  the 
receptacle  so  that  both  ends  of  the  line  will 

30  be  anchored,  one  end  being  preferably  ad- 
justably anchored  so  as  to  take  up  slack 
to  the  desired  extent.  My  invention  also 
includes  an  open  guide  for  supporting  an 
intei'mediate    portion    of    the    flexible    line. 

85  ]<refei-ably  adjacent  the  top  of  the  stack  of 
clean  towels,  to  prevent  pulls  and  jerks 
on  the  line  from  shifting  the  clean  towels 
out  of  a  truly  stacked  form,  and  over  which 
open   guide   the   towels   may   be    advanced 

40  along  the  flexible  line  to  the  point  of  use. 

It  is  a  special  object  of  my  invention  to 

l^rovide  an  all  flexible  line  or  wire  on  which 

tlie  towels  are  strung  in  order  to  permit  of 

clean   towels  being  strung  on   the   line   or 

46  wire  at  the  laundry,  and  delivered  already 
strung,  to  the  hotel  rack  or  other  place  of 
use.  thereby  avoiding  the  delay  to  guests 
or  customers  incident  to  stringing  the  clean 
towels  on  a  rod  or  chain  fixed  to  the  towel 

60  rack  or  shelf,  at  the  time  the  clean  towels 
are  installed  on  the  shelf  or  rack  at  the 
place  of  use.  In  this  feature,  my  invention 
clearly  distinguishes  from  such  a  structure 
as  is  shown  in  the  patent  to  Albert  C.  Wav. 

66  dated  July  2,  1907.'  Number  858,981,  where- 
in the  rigid  rod  portions  would  preclude 


delivery  of  clean  towels  already  strung  on 
the  rod  for  attachment  of  the  rod  to  the 
rack  when  the  towels  are  delivered. 

A  further  and  veiy  important  object  of  60 
my  invention  is  to  avoid  the  use  of  grom- 
ets  or  eyelets  which  have  heretofore  been 
deemed  necessary,  and  I  accomplish  this  ob- 
ject by  using  imperforate  and  wholly  flexi- 
l)le  towels  and  stringing  the  same  on  a  line  65 
or  wire  which  is  also  flexible.  Thus  the 
flexible  line  yields  when  the  towel  is  pulled 
and  jerked  incident  to  use  of  the  towel  in 
wiping  the  hands  and  face,  thereby  prevent- 
ing the  formation  of  an  enlarged  hole  in  70 
the  ungrometted  toAvel  which  would  in- 
evitably result  if  an  initially  imperforate 
towel  were  strung  upon  a  rigid  rod  inca- 
pable of  yielding  in  response  to  the  jerks 
and  pulls  imposed.  75 

Another  important  feature  consists  in 
])roviding  the  flexible  line  with  a  sharpened 
pointed  end  which  is  readily  forced  through 
the  imperforate  towels  to  string  the  latter 
on  the  flexible  line.  Thus  the  towels  com-  80 
ing  from  the  mangle  need  not  be  assembled 
in  predetermined  order,  as  is  necessary  with 
grometted  towels,  to  dispose  all  the  grom- 
etted  corners  of  the  towels  in  superposed 
relation.  The  time  involved  in  stacking  85 
towels  is  thereby  greatly  reduced  by  the  use 
of  this  invention  because  the  flexible  line 
may  be  strung  through  any  corner  of  any 
one  of  the  towels  or  at  any  other  point  de- 
sired. 90 

Further  objects  and  features  of  the  in- 
Aention  Avill  be  more  fully  described  in  con- 
nection with  the  accompanjdng  drawing  and 
v.ill  be  more  particularly  pointed  out  in 
and  by  the  appended  claims.  95 

In  the  drawing: — Figure  1  is  a  pers})ec- 
tive  view  of  my  improved  toAvel  rack  and 
attachment.  Fig.  2  is  a  view  in  front  ele- 
vation of  one  of  the  features  constituting 
my  invention.  Fig.  3  is  a  view  in  side  ele-  100 
vation  of  the  structure  shown  in  Fig.  2. 
Fig.  4  is  a  sectional  view  taken  on  line  4 — 4 
of  Fig.  3.  Fig.  5  shows  a  means  for  attach- 
ing one  end  of  my  towel  supporting  wire. 
Fig.  6  shows  a  modified  form  of  ni}^  in-  105 
vention. 

Like  characters  of  icference  designate 
similar  parts  throughout  the  different  fig- 
ures of  the  drawing. 

As  illustrated  my  invention  is  applied  to  a  no 
i-ack  designated  generally  at  10  and  having 
compartment  11   for  the  reception  of  clean 
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linen    12    and    compartment    13   to   receiye 
soiled  linen  14. 

A  standard  15.  which  is  preferably  made 
of  metal,  is  supported  on  the  edge  of  rack 
5  l:oard  16  by  lugs  17  and  18  resting  above 
and  belou  16.  res})ectively.  The  rack  board 
16  forms  substantially  the  bottom  of  the 
compartment  11.  Standard  15  is  attached 
to  rack  16  by  means  of  screws  such  as  19. 

10  The  upper  end  of  standard  or  prong  15  is 
forked  as  indicated  at  20. 

The  towels  12  and  14  are  threaded  oi- 
strung  on  wire  21.  the  end  22  of  which  is 
sharpened  as  shown  in  Fig.  3.    Permanently 

15   fastened  to  one  end  23  of  wire  21  is  the  snap 

hook  24  which  is  adapted  to  snap  into  the 

.    screw  eye  25.  which  in  turn  is  screwed  into 

a    bottom  slat  26   of  the   compartment   13. 

The  other  end  of  wire  21  passes  through  the 

20  forked  end  20  of  standard  15  and  through 
a  suitable  hole  in  rack  board  16  as  indicated 
at  27.  Registering  Avith  a  hole  27  is  a  hole 
28  provided  in  lug  18,  allowing  the  end  22 
of  wire  21  to  be  thrust  down  into  the  posi- 

25  tion  shown  in  P'ig.  3.  The  wire  21  is  lociced 
in  this  position  by  Uieans  of  set  screw  29. 
the  end  30  of  which  will  bear  against  21. 
Set  screw  29  is  placed  at  the  angle  shown 
in  Fig.  4  in  order  to  be  more  accessible  from 

30  the  front  of  the  rack.  29  wall  be  operated 
by  means  of  key  wrench  (not  shown)  which 
will  be  in  the  possession  of  authoritative 
parties  onl}^  The  key  wrench  will  fit  into 
the    socket    31    provided    in    the    end    of 

35  screw  29. 

The  method  of  supplying  the  rack  and 
using  the  towels  is  as  follows:  A  suitable 
number  of  clean  towels  will  first  be  threaded 
in  any  desired  manner  on  wire  21  and  slid 

40  down  until  the  first  one  strikes  the  snap  hook 
24  which  will  act  as  a  stop.  The  long  length 
of  free  wire  remaining  will  then  be  wrapped 
around  the  bundle  of  towels  to  aid  in  trans- 
portation.   When  an  empty  rack  is  to  be  sup 

45  plied  the  loose  wire  is  unwound  and  end  22 
thrust  through  holes  27  and  28  until  it  pro- 
jects below  17  as  shown  in  Fig.  3.  The  rea- 
son for  thrusting  22  through  so  far  is  to  pre- 
vent the  set  screw^  29  from  marring  or  othei  • 

oO  wise  damaging  the  sharpened  point  22. 
Wire  21  will  then  be  locked  in  position  by 
set  screw  29.  The  bundle  of  clean  towels 
Avill  then  be  slid  from  the  snap  hook  and  to 
the  rack  board  16  and  wire  21  will  be  strung 

55  over  the  forked  end  20  and  the  snap  hook 
will  be  snapped  into  the  screw  eye  25.  Suffi- 
cient slack  Avill  be  left  in  wire  21  so  that 
when  it  is  desired  to  wipe  one's  hands  the 
towels  may  be  lifted   and  drawn  over  the 

60  wire  21  so  that  the  corner  of  the  towel  may 
pass  between  the  prongs  20.  The  slack  in 
21,  however,  wdll  not  be  sufficient  to  allow 
wire  21  to  be  slipped  over  the  ends  20'  of 
20.     After  the  towel  is  soiled  it  is  simply 

C6  dropped  and  will  slide  down  into  section  13. 


In  the  jnaodified  forjn  o|f  piy  invention,,  as 

shown  in  Fig.  6.  a  ring  31  is  substituted  for 
pron^  20,  tl;ie  advantage  of  this  construction 
being  that  the  amount  of  slack  in  w  ire  21  is 
unliinited  since  it  is  impossible  for  said  wire  70 
21  to  slip  out  of  the  ring.  By  allow-ing  this 
additional  slack  in  the  ware  it  is  possible  to 
place  a  greater  number  of  towels  on  the 
rack.  The  ring  31'  will  be  about  six  inches 
in  diameter  so  that  the  hand  ma}^  be  thrust  75 
therethrough  and  the  clean  tow^els  drawn 
out. 

It  is  my  intention  to  provide  the  wires  of 
such  quality  that  they  may  be  used  over  and 
over  again.  Now-,  while  I  have  shown  the  SO 
wire  21  simply  threaded  through  one  corner 
of  the  towels  it  will  be  understood  that  I 
may  insert  metal  eyelets  to  relieve  the  strain 
on  the  linen.  However.  I  have  found  by 
long  experience  that  by  the  time  all  four  85 
corners  of  the  towels  would  be  worn  out  by 
direct  application  of  the  wire,  the  rest  of  the 
towel  w^ould  be  unfit  for  use.  Therefore  due 
to  the  resulting  saving  in  expense,  I  prefer 
to  wire  the  towels  without  the  use  of  eyelets.  90 

It  will  be  understood  that  I  do  not  wish  to 
be  limited  to  the  use  of  a  Avire  as  indicated 
at  21,  as  any  form  of  line,  such  as  a  flexible 
cord  or  chain  would  perform  the  function 
equally  w^ell  and  therefore  in  the  claims  I  S5 
have  referred  to  the  wire  21  as  a  flexible  line. 

It  will  be  noted  that  the  fork  or  prong  20 
functions  broadly  as  a  guide  of  the  open 
type,  and  by  reason  of  the  fact  that  it  sup- 
ports an  intermediate  length  of  the  line  or  100 
wdre  21  adjacent  the  top  of  the  stack  of 
towels,  the  topmost  tow^els  of  the  stack  may 
be  lifted  off  and  advanced  along  the  line  or 
wdre  21,  through  the  open  guide,  and  then 
lengthwise  or  dow^nwardly  along  the  depend-  1G<^ 
ing  length  of  line  or  wire  to  the  point  of 
use.  This  guide  therefore  preserves  the 
towels  in  stack  form  ii-respective  of  the 
manner  in  which  the  line  or  wire  21  is  drawn 
taut  by  manipulation  of  the  towel  resulting  H^ 
from  its  handling  by  the  user.  It  will  also 
be  noted  thp-t  the  set  screw  29  may  engage 
the  towel  end  of  the  ware  or  line  at  any 
desired  point  lengthwise  thereof  so  as  to 
thereby  lengthen  or  contract  the  wire  21  in  ^^^ 
accordance  with  the  elevation  of  the  towel 
shelf  above  the  basket,  this  being  possible 
and  also  advantageous  by  reason  of  the  fact 
that  the  purveyor  of  the  device  may  employ 
a  single  stock  of  wai-e  of  a  single  length  for  ^^'J 
towel  racks  of  all  sizes.  Moreover,  this  ad- 
justable feature  permits  of  a  sufficient  slack 
of  the  wire  to  afford  freedom  of  use  and  also 
avoid  such  slack  as  would  result  in  the  wirt 
becoming  free  from  the  guide.  ^^5 

Because  of  the  cost  of  providing  the  towels 
with  eyelets  and  by  reason  of  the  fact  that 
such  metal  parts  greatly  ii^terfere  with  the 
process  of  laundryin^  the  towels,  it  has  long 
b.een  desired  to  avoid  their  use  entirely  in  1" 
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connection  of  towels  of  tliis  character.  Fur- 
thermore, where  eyelets  are  provided,  a  great 
deal  of  time  is  lost  in  stacking  clean  towels 
by  reason  of  the  fact  that  it  is  necessary  to 
!^  dispose  the  towels  in  a  predetermined  order 
with  all  of  the  eyelet  corners  in  one  corner 
of  the  towel  stack.  After  the  towels  are 
stacked,  that  corner  of  the  stack  where  the 
eyelets  are  located  lies  at  a  very  material  ele- 

^j  vation  with  respect  to  the  lemaining  corners 
of  the  stack  because  of  the  increased  thick- 
ness of  the  eyelets  and  therefore  the  towel 
stack  presents  a  very  unsymmetrical  appear- 
ance when  disposed  upon  a  public  rack. 

l^  By  means  of  my  improved  flexible  line 
having  a  pointed  end.  I  am  enabled  to  use 
towels  which  are  imperforate  because  of  the 
fact  that  the  towels  are  threaded  upon  the 
line  by  projecting  the  sharp  end  of  the  latter 

20  through  the  towels. 

I  also  regard  it  as  a  very  important  fea- 
ture of  my  invention  to  provide  a  flexible 
wire  which  not  only  functions  as  an  attach- 
ment to  the  toAvel  rack  but  which  permits  of 

25  the  towels  being  strung  and  assembled  into 
stack  form  at  the  laundry,  and  transported 
to  the  rack  without  again  stringing  the 
towels,  the  wire  performing  not  only  the 
function   of   an   attaching   device   but    also 

30  of  a  Avrapping  cord. 

Applicant  believes  that  he  is  the  pioneer, 
in  this  art,  in  providing  a  stringer,  which 
may  be  a  flexible  line,  together  with  means 
coacting  with  the  stringer  and  the  towels 

35  strung  thereon  to  hold  the  towels  from  un- 
stringing, during  transport  of  said  strung 
towels  from  the  laundry  or  like  point,  on 
the  stringer,  to  a  rack.  So  far  as  applicant 
is  aw^are,  he  is  the  first  to  string  towels  at 

40  the  laundry,  and  deliver  such  clean  towels, 
already  strung,  for  attachment  to  any  de- 
sired rack  or  support  at  the  point  of  use. 

It  is  believed  that  the  novelty  and  util- 
ity of  the  device  of  my  invention  will  be 

4  5  fully  understood  from  the  foregoing  descrip  - 
tion  and  while  I  have  herein  shown  and  de- 
scribed one  specific  form  of  my  invention  I 
do  not  wish  to  be  limited  thereto  except  for 
such  limitations  as  the  claims  may  import. 

f)0       I  claim: — 

1.  In  a  means  for  supporting  and  dispens- 
ing towels,  a  supporting  rack,  a  fork  ex- 
tending at  right  angles  to  and  attached 
to    said    supporting    rack,    a    Avire    passing 

55  through  the  crotch  of  the  fork,  one  end  of 
said  wire  being  sharpened  and  locked  in  the 
lower  portion  of  said  fork,  and  the  other 
end  of  said  ware  being  snapped  to  another 
portion    of    the    supporting   rack,    substan- 

GO  tially  as  described. 

2.  In  a  device  of  the  class  described,  a 
towel  holding  wire,  a  fork  over  which  said 
wire  is  trained,  said  fork  having  lugs  ex- 
tending above   and  below  said   supporting 

86  rack,  means  for  attaching  said  fork  to  said 


rack,  means  for  locking  said  wire  and  said 
lower  lug  comprising  a  hole  through  which 
said  wire  passes,  a  set  screw  entering  said 
lower  lug  at  an  angle  less  than  ninety  degrees 
with  the  ed^e  of  the  lug,  one  end  of  said  set  70 
screw  pressmg  against  the  end  of  said  wire 
and  the  other  end  of  said  set  screw  being 
socketed  to  receive  a  key  wrench,  substan- 
tially as  described. 

3.  In    a    towel    holder,   a   suppoit    for    a  75 
stack  of  towels,  a  flexible  line  having  a  towel 
end  strung  downwardly  through  said  stack 

of  towels  and  anchored,  the  renuiining 
length  of  said  flexible  line  extending  over 
the  support  and  depending  downwardly  80 
from  the  to,p  of  said  stack  of  towels,  and  a 
guide  loosely  supporting  an  intermediate 
portion  of  said  flexible  line  adjacent  the  top 
of  said  toAvel  stack,  said  guide  being  open  to 
permit  of  towels  grasped  from  the  top  of  85 
the  stack  being  advanced  along  said  flexible 
line  over  said  guide  and  dowuAvardly  along 
the  depending  portion  of  the  line  to  the  de- 
sired point  of  use,  the  terminal  end  of  said 
depending  flexible  line  having  an  enlarge-  90 
ment  to  prevent  the  used  towels  from  being 
strung  off  from  said  line,  substantialh^  as 
described. 

4.  In  a  towel  holder,  a  support  for  a  stack 
of  towels,  a  flexible  line  having  a  towel  end 
strung  downwardly  through  said  stack  of 
towels,  the  remaining  length  of  said  flexible 
line  extending  over  the  support  and  depend- 
ing downwardly  from  the  top  of  said  stack 
of  towels,  and  a  guide  loosely  supporting  an 
intermediate  portion  of  said  flexible  line  ad- 
jacent the  top  of  said  towel  stack,  said  guide 
being  open  to  permit  of  towels  grasped  from 
the  top  of  the  stack  being  advanced  along 
said  flexible  line  ovei-  said  open  guide  and 
downwardly  along  the  depending  poj'ti(m  of 
the  line  to  the  desired  point  of  use.  both 
ends  of  said  line  being  anchored  and  one  of 
said  ends  being  adjustably  anchoi-ed  to 
afford  sufficient  slack  of  the  line  to  permit  IK^ 
of  flexibility  and  freedom  of  use  or  to  ex- 
tend or  contract  the  length  of  said  line,  but 

in  all  adjustments  to  lestrict  the  length  of 
line  sufficiently  to  prevent  disengagement  of 
the  line  from  said  open  guide,  substantially 
as  described. 

5.  In  an  attachment  for  towel  racks  of  the 
character  described,  a  flexible  line  having  a 
perforating  end  for  insertion  through  a 
stack  of  towels  and  said  line  being  of  suffi- 
cient excess  length  with  respect  to  the  height 
of  the  stack  to  be  Avrapped  about  the  clean 
or  soiled  towels  to  form  a  ]iackage  in  trans- 
porting the  towels  to  and  from  the  rack,  an 
enlargement  on  one  end  of  said  line  to  pre-  1^5 
vent  the  towels  from  stringing  off  from 
said  line,  and  a  rack  structure  having  de- 
vices for  attachment  of  both  ends  of  said 
line  whereby  a  clean  stack  of  towels  may  be 
installed  on  said  rack  structure  as  originally 
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strung  at  the  lauDdry,  substantially  as  de- 
scribed 

i).  In  an  attachment  for  towel  holders,  a 
flexible  stringei-  for  insertion  through  an 
initially  imperforate  stack  of  clean  towels 
at  the  laundry  to  hold  the  clean  towels  in 
strung  form  during  transport  of  the  clean 
towels  and  stringer  to  the  place  of  use,  and 
a  towel  support  at  said  place  of  use  having  a 
device  for  attachment  thereto  of  one  end  of 
the  stringer  with  the  clean  towels  strung 
thereon  for  withdrawal  of  the  towels  along 
the  stringer  toward  the  remaining  end  of  the 
latter  to  the  point  of  use,  substantially  as  de- 
15  scribed. 

7.  As  a  means  for  assembling  individual 
towels  at  a  laundry  for  transport  to  the  place 
of  use,  a  plurality  of  flexible  stringers,  one 
each  adapted  to  be  forced  through  a  stack  of 
clean  towels  and  upon  any  one  of  which  a 
number  of  towels  may  be  strung,  said  towels 
being  initially  imperforate  and  said  string- 
ers being  of  such  small  cross  section  as  to 
merely  displace  the  threads  of  the  towel 
fabric  rather  than  disrupt  the  towel  fabric 
in  passing  through  the  towels  to  thereby  pre- 
vent the  formation  of  permanent  openings 
in  the  towels,  whereby  the  initially  imper- 
forate  towels  may  be   assembled  in   stack 

30  form  a  i)lurality  of  times  without  regard  to 
the  relative  positions  of  those  portions  last 
strung  with  respect  to  adjacent  towels  of 
the  stack  to  be  formed,  each  of  said  stringers 
being  provided  with  means  wherebv  it  may 

35  be  attached  to  a  tow'el  stand,  substantially  as 
described. 

8.  In  combination,  a  support  for  an  ini- 
tially imperforate  stack  of  clean  towels,  a 
receptacle  for  the  soiled  towels,  and  a  flexible 

40  line  having  a  flexible  portion  strung  through 
said  clean  towels  and  anchored,  the  remain- 
ing end  of  the  line  being  anchored  adjacent 
said  receptacle  whereby  a  towel  may  be  taken 
from  the  stack  and  advanced  lengthwise  of 

45  said  line  to  the  point  of  use  and  then  be  de- 
posited in  said  receptacle,  substantially  as 
described. 

0.  In  combination,  a  support  for  an  ini- 
tially imperforate  clean  stack  of  towels,  and 
a  flexible  line  having  a  flexible  portion 
strung  through  said  initially  imperforate 
towels  and  anchored,  the  remainder  of  the 
line  being  of  sufficient  length  to  extend  away 
from  the  clean  tovels  and  form  a  guide 
along  which  the  clean  towels  may  be  ad- 
vanced from  the  stack  to  a  suitable  position 
for  use,  substantially  as  described. 

10.  In  an  individual  towel  attachment  of 
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the  class  described,  a  towel  rack  for  support- 
ing   initiall}^    imperforate   clean    towels    in  60 
stacked  form,  a  plurality  of  flexible  stringers 
for  said  rack  for  transport  Avith  the  clean 
towels  strung  thereon  from  the  laundry  to 
the  rack  and  for  transport  wdth  the  soiled 
towels  strung  thereon  from  the  rack  to  the  65 
laundry,  and  means  for  attaching  or  detach- 
ing said  stringers  to  or  from  said  rack,  with   . 
the  clean  or  soiled  towels  strung  on  said 
stringers,  substantially  as  described. 

11.  In  an  attachment  for  towel  racks  of  70 
the  character  described,  a  flexible  line  having 
an  end  for  insertion  through  a  clean  stack  of 
towels,  an  enlargement  on  one  end  of  said 
line  to  prevent  the  towels  from  stringing  oft' 
from  said  line  while  the  toAvels  and  said  line  75 
are  in  transport  from  a  laundry  to  a  rack, 
and  a  rack  structure  for  supporting  the  clean 
strung  tow'els  and  having  a  device  for  at- 
tachment to  one  end  of  said  line  projecting 
from  said  strung  stack  of  clean  towels,  sub-  80 
stantiaily  as  described. 

12.  In  a  towel  holder,  a  support  for  a 
stack  of  clean  towels,  a  receptacle  for  the 
soiled  towels,  a  flexible  line  extending 
through  said  stack  of  clean  towels  and  being  85 
anchored,  the  remainder  of  the  line  extend- 
ing into  and  being  anchored  in  said  recepta- 
cle, and  means  supporting  an  intermediate 
jjortion  of  said  flexible  line,  substantially  as 
described.  90 

13.  In  an  attachment  for  towel  racks  of 
the  character  described,  a  flexible  stringer 
having  a  flexible  stringer  portion  for  inser- 
tion through  initially  imperforate  clean  tow- 
els at  the  laundry  to  hold  such  clean  towels  95 
in  strung  form  during  transport  of  the  clean 
towels  with  the  stringer  from  the  laundry  to 
the  place  of  use.  and  said  stringer  having  an 
intermediate  portion  extending  from  said 
stringer  portion,  and  a  towel  support  at  said  100 
])lace  of  use  having  a  device  for  attachment 

of  said  stringer  portion  with  the  clean  towels 
in  collected  form  for  advancement  of  the 
clean  towels  ofi^  from  the  stringer  poi-tion 
along  the  intermediate  portion  to  the  point  105 
of  use,  substantially  as  described. 

14.  As  a  means  for  assembling  and  pack- 
ing clean  initially  imperforate  towels  in 
stack  form  at  a  laundry  or  like  point,  a  flexi- 
ble wire  having  a  sharp  end  for  insertion  110 
through  initially  imperforate  towels  and 
having  sufficient  length  to  be  wrapped  about 

the  towel  stack,  substantially  as  described. 
In  testimony  whereof  I  affix  my  signature. 

HENRY  A.  AMMANN. 


Copies  of  thli  patent  may  be  obtained  for  five  oents  each,  by  addressing  the  "Commissioner  of  Patents, 
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Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Oregon. 


APPELLEE'S  BRIEF. 


INFORMALITY  OF  APPELLANTS'  BRIEF. 

In  this  case  it  appears  that  the  Assignment  of  Errors 
on  behalf  of  the  Appellants  fails  to  comply  with  the  re- 
quirements of  Rule  11  of  this  Court,  and  motion  to  dis- 
miss upon  that  ground  will  be  presented  under  provis- 
ions of  Rule  21. 


It  also  appears  that  no  Brief,  conformable  to  the  re- 
quirements of  Rule  24  of  this  Court,  has  been  filed,  and 
motion  to  dismiss  upon  that  ground  will  also  be  pre- 
sented. 

It  further  appearing  that  certain  matters  not  in  evi- 
dence here  have  been  included  in  the  Transcript,  and  also 
that  certain  copies  of  patents  not  embraced  within  the 
certified  Transcript,  have  been  served  upon  counsel  for 
Appellee,  presumably  with  the  purpose  of  attempting  to 
present  them  before  this  Court  in  argument  in  this  ap- 
peal, motion  will  be  presented  to  strike  from  the  record, 
and  to  disregard  such  matters,  or  so  many  of  them  as 
this  Honorable  Court  mscy  deem  proper  to  exclude. 

In  view  of  the  failure  of  the  Appellants  to  present  in 
their  brief  (a)  a  concise  abstract  or  statement  of  the 
case,  or  (b)  a  specification  of  the  errors  relied  upon,  or 
(c)  a  brief  of  the  argument  in  proper  form,  all  as  pre- 
scribed by  Rule  24  aforesaid,  it  appears  that  Appellee's 
brief  should,  in  accordance  with  Sec.  3  of  the  Rule, 
present,  at  the  outset,  a  statement  of  the  case,  in  which 
view  the  following  is  submitted. 


STATEMENT  OF  THE  CASE. 

This  is  an  appeal  after  decision  and  interlocutory  and 
supplemental  decrees  in  favor  of  plaintiff  from  the 
order  of  the  court  below  denying  motion  to  vacate  the 
supplemental  decree  in  a  suit  brought  in  the  United 
States  District  Court,  for  the  District  of  Oregon, 
by  Brown-Meyer  Company,  hereinafter,  in  respect 
to  its  relationship  fixed  in  the  trial  court,  designated 
Plaintiff,  against  Crj^stal  Laundry  Company,  a 
corporation,    and    Percy    G.    Allen,    in    like    manner 


designated  Defendants,  for  the  infringement  of 
U.  S.  Letters  patent,  No.  1,115,895,  granted  to 
Brown  -  Clever  Company,  as  assignee  of  Charles 
F.  Brown,  under  date  of  November  3,  1914,  up- 
on application  filed  by  said  Brown  on  August  13,  1913, 
for  Improvements  in  Towel  Holders.  The  device  in 
suit,  as  indicated  in  the  patent,  is  "one  for  holding  and 
l^reserving  in  order  an  assemblage  of  clean  towels  that 
are  carried  in  such  a  manner  as  to  keep  them  clean,  fold- 
ed and  smooth  as  they  come  from  the  laundry,  until  such 
time  as  they  are  required,  one  by  one,  for  use."  Pro- 
vision is  also  made  for  conveniently  withdrawing  the 
towels,  one  by  one  from  the  pile,  for  facilitating  the 
manipulation  of  each  while  in  use,  and  for  securing  them 
against  accidental  misplacement  or  intentional  and  un- 
authorized removal  after  use. 


AXSWER  ADMITS  VALIDITY  OF  THE 
PATENT. 

To  the  Bill  of  Complaint,  Defendants  made  Answer 
in  usual  form,  admitting  the  validity  of  the  patent. 


PRIOR  STATE  OF  THE  ART. 

Answer  sets  up  the  prior  state  of  the  art  to  be  that 
shown  in  letters  patent  of  the  L^nited  States,  as  follows : 

N.  S.  Baldwin  and  E.  S.  Goodwin,  Nimiber  557,754, 
date  Apr.  7,  1896. 

J.  G.  Cooner,  Number  908,076,  date  Dec.  29,  1908. 


J.  Rousso,  Number  42,398,  Des.,  date  Apr.  9,  1912. 

L.  Straub,  Number  1,038,984,  date  Sept.  17,  1912. 

T.  K.  Taylor,  Number  1,052,292,  date  Feb.  4,  1913. 

G.  Reid,  Number  1,067,622,  date  July  15,  1913. 

T.  Heins  and  E.  R.  Galland,  Number  1,078,501, 
date  Nov.  11,  1913. 


At  the  trial.  Defendants  introduced  in  evidence  copy 
of  the  File  Wrapper  and  Contents  of  the  patent  in  suit 
(Transcript  pp.  104-120)  and  copies  (not  placed  in 
printed  Transcript  (See  Transcript  p.  100)  of  the  pat- 
ents set  up  in  the  Answer,  all  of  which  were  considered 
by  the  Patent  Office  in  the  examination  of  the  applica- 
tion. 

At  the  trial,  also,  particular  stress  was  laid  on  the 
Reid  patent,  No.  1,067,622,  Defendants'  Exhibit  7. 
(Not  paged  in  Transcript).  The  differences  between 
the  Reid  device  and  that  in  suit  are  radical  and  obvious 
to  one  skilled  in  the  art  and  acquainted  with  both.  The 
Patent  Office  considered,  along  with  others  set  up  in 
the  Answer,  this  patent  in  particular,  and  decided  that 
the  Reid  patent,  as  well  as  the  others,  was  not  an  an- 
ticipation of  the  patent  in  suit.  To  the  allowance  of  the 
patent  in  suit  over  the  Reid  patent,  attention  of  Counsel 
for  Defendants  was  pointedly  directed  by  the  Court  at 
the  trial,  and  in  response  to  the  Court's  reference  thereto 
Defendants'  Counsel  says  "and  in  that  (action)  the 
Patent  Office,  we  will  say,  was  correct"  (See  Transcript 
pp.  74-75). 
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INFRINGEMENT  ADMITTED. 

Said  Answer  furthermore  admits  (Transcript  p.  11) 
Defendants'  infringement  of  said  patent  from  the  date 
thereof  to  about  November  30,  1914. 

The  fact  of  such  infringement  is  also  expressly  ad- 
mitted by  coimsel  for  Defendants  in  answer  to  question 
put  by  the  Court  (Transcript  p.  67). 


CHANGE  ALLEGED  TO  AVOID  INFRINGE- 
MENT. 

At  the  time  last  named  Counsel  alleges  on  behalf  of 
Defendants  that  they  made  a  change  in  their  device  by 
which  he  claims  they  avoid  infringement.  The  language 
employed  by  Defendants'  Counsel  in  referring  to  the  al- 
leged change  is  significant  in  that  it  admits  continued 
use  of  the  same  device.  In  repty  to  the  question  put  by 
the  Court,  "You  are  not  using  it,  or  have  you  changed 
it?"  Defendants'  Counsel  replies:  "We  have  changed  it, 
your  Honor."     (Transcript  p.  67). 

In  respect  to  the  alleged  change  aforesaid  in  De- 
fendants' device,  admitted  before  such  alleged  change 
to  have  been  an  infringement  of  the  patent  in  suit 
(Transcript  p.  11),  and  to  have  been  made  about  Dec. 
1,  1914,  W.  C.  H.  Smith,  Defendants'  witness,  who  says 
(Transcript  p.  80)  he  is  one  of  the  "partners"  of  the 
Broadway  Towel  Supply  Company  as  he  was  in  July, 
1914,  testifies,  that  when  Defendants  were  required,  by 
ordinance  passed  b}^  the  Council  of  the  City  of  Portland, 
July  29,  1914,  No.  29270  (set  forth  in  Transcript  p.  85) 
to  use  a  sanitary  device,  "The  one  I  installed  was  the  one 


they  (Plaintiff)  had  been  using  before  I  put  ours  in. 
(Transcript  p.  84). 


CHANGE  ALLEGED  IS  MERE  CHANGE  OF 

USE.     INFRINGING  DEVICE 

UNCHANGED. 

The  change  referred  to,  made  about  Dec.  1,  1914 
(Transcript  pp.  71  and  83)  was  no  change  in  the  device 
at  all.  It  consisted,  according  to  Defendants'  witness, 
merely  in  temporarily  disengaging  the  end  of  the  chain 
from  the  lock  and  putting  that  to  the  end  of  the  basket. 
(See  next  to  last  paragraph,  p.  83,  Transcript).  The 
structure  continued  to  be  identical  with  that  admitted  in 
the  Answer  to  be  an  infringement.  Defendants  per- 
sisted in  using  the  same  device  until  restrained  by  in- 
junction. 


COURT  HOLDS  INFRINGING  DEVICE 
UNCHANGED. 

His  Honor,  Judge  Wolverton,  decides  (Transcript 
p.  15)  :  "The  defendants  are  using  a  device  in  practi- 
cally all  respects,  as  to  construction  and  operation,  the 
same  as  plaintiff's,  except  that  they  attach  the  lower  end 
of  the  retaining  member  or  chain  to  the  bottom  of  a 
basket  inside,  and  not  to  the  lower  end  of  the  assembling 
member,  as  does  the  plaintiff's  contrivance,"  and  that 
"defendants  are  infringing."  In  reference  to  alleged 
change  in  Defendants'  device  (Transcript  p.  17)  the 
Court  says:  "I  am  im-pressed  that  the  alleged  new  device 
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is  merely  colorable  and  without  potent  variation  such  as 
will  avoid  infringement." 


INTERLOCUTORY  DFXREE. 

Upon  the  decision  aforesaid  "Decree  for  injunction 
and  accounting"  (Transcript  pp.  17-20)  was  entered 
January  31,  1916. 


CONTEMPT  PROCEEDINGS. 

While  an  accounting  before  John  B.  Cleland,  Esq.,  a 
Special  Master  (See  Transcript  p.  20)  was  in  progress, 
Plaintiff  brought  a  "Motion  to  punish  Defendants  for 
Contempt"  (Transcript  pp.  20-24.), 

Defendants  answering  said  Motion  admit  inadvert- 
ent use  of  a  single  towel  rack.    (Transcript  pp.  24-27). 


SUPPLEMENTAL  DECREE  UPON  CON- 
TEMPT PROCEEDINGS. 

The  cause  having  been  heard  in  open  court  on  con- 
tempt proceedings,  His  Honor  Judge  Wolverton,  on 
March  21,  1916,  made  a  Supplemental  Decree,  holding 
use  of  device  before  the  Court  ( shown  in  cut  inserted  be- 
tween pp.  38  and  39  of  Transcript)  in  addition  to  that 
of  one  identical  device  covered  by  the  original  decree  to 
constitute  a  continuing  infringement  (Transcript  p.  29) 
and  violation  of  the  injunction,  but  condones  the  offense 
upon  showing  made. 


MOTION  TO  VACATE  SUPPLEMENTAL 
DECREE. 

Motion  to  vacate  decree  of  March  21,  1916,  was 
made  under  date  of  April  4,  1916  (Transcript  pp.  31- 
32). 


MOTION  FOR  NEW  TRIAL. 

Aforesaid  motion  to  vacate  decree  was  accompanied 
by  another  "Motion  for  leave  to  file  Supplemental  An- 
swer" (Transcript  pp.  46-47)  ;  by  a  "Petition  for  leave 
to  file  Supplemental  Answer  and  take  proofs  thereon" 
(Transcript  pp.  47-52)  ;  and  by  a  "Proposed  Supple- 
mental Answer"  (Transcript  pp.  53-56) ,  said  "Petition" 
and  "Proposed  Supplemental  Answer"  being  based  up- 
on alleged  newly  discovered  evidence,  to-wit :  an  alleged 
patent  of  the  United  States,  alleged  to  have  been  grant- 
ed Oct.  19, 1915  (over  three  months  before  Decree  in  suit 
was  entered.  (Transcript,  p.  17)  to  one  J.  Rousso,  and, 
also,  an  alleged  pending  application  for  U.  S.  Patent  on 
behalf  of  one  Henry  A.  Ammann,  set  up  in  previously 
denied  "JNIotion  to  vacate  Supplemental  Decree  of 
March  21,  1916."    {Vide,  Supra). 

The  foregoing  motion,  etc.,  appear  to  have  no  place 
on  appeal,  and  are  included  in  Appellee's  motion  to 
strike. 


COURT  DENIES  MOTION. 

Order  Denying  Motion  to  vacate  Supplemental  De- 
cree of  March  21,  1916,  and  fixing  appeal  bond  on  No- 


tice  of  Appeal  in  open  Court,  is  dated  April  17,  1916. 
(Transcript  pp.  57-58). 


COURT  DENIES  PETITION  FOR  LEAVE  TO 
FILE  SUPPLEMENTAL  ANSWER. 

Order  dated  April  17,  1916.    (Transcript,  pp.  58- 
59). 


PETITION  ON  APPEAL  AND  ORDER  OF 
ALLOWANCE. 

Petition  on  appeal  is  directed  against  entering  Sup- 
plemental Decree  of  March  21,  1916,  and  order  of  April 
17,  1916,  denying  Motion  to  vacate  same.  (Transcript  p. 
62).  Order  allowing  petition  dated  April  20,  1916. 
(Transcript  p.  63). 


ASSIGNMENTS  OF   ERROR.     ARGUMENT. 

In  anticipation  of  the  possibility  that  this  Honorable 
Court  may  determine,  upon  hearing  of  motion,  that  Ap- 
pellants are  entitled  to  be  heard  upon  some  one  or  more 
of  their  Assignments  of  Error  presented,  attempt  is 
hereinafter  made  to  arrive  at  an  understanding  of  the 
apparent  or  possible  meaning  of  said  Assignment  of 
Error  and  to  make  herein  reply  thereto. 

Before  proceeding,  however,  to  consider  the  Assign- 
ments of  Error,  seriatim,  it  is  submitted  that  the  peti- 
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tion  on  appeal  (Transcript  p.  62),  lays  but  one  ground 
for  appeal,  namely,  the  refusal  of  the  Court  below  to 
vacate  Supplemental  Decree  entered  March  21,  1916. 

Upon  this  point  it  would  appear  there  can  be  no  con- 
troversy, in  view  of  the  decision  of  the  Supreme  Court. 

Discretionary  rulings  not  subject  to  re- 
view. Vacating  judgment  discretionary 
and  not  subject  for  review. 

Sun  Cheong-Kee  vs.  United  States,  70  U.  S. 
(3  Wall.)  320. 

The  following  is  a  review  of  the  Assignments  of 
Error,  one  by  one : 

I. 

"The  District  Court  erred  in  finding  the  towel  rack 
(designated  on  this  appeal  Exhibit  A)  adopted  by  de- 
fendants after  the  interlocutory  decree  herein  entered 
Januarj^  31,  1916,  to  be  covered  by  the  patent  in  suit, 
and  extending  and  continuing  the  injunction  of  said 
decree  to  said  towel  rack  by  the  entry  of  said  supple- 
mental decree  on  March  21,  1916."  (Transcript  pp.  59- 
60). 

The  Court  will  hardly  consider  this  as- 
signment, since  it  is  in  glaring  violation  of 
the  requirements  of  Rule  11  of  this  Court. 
It  not  only  couples  two  distinct  allegations 
of  error,  but  it  lacks  particularity  in  many 
instances.  For  conspicuous  example,  it 
refers  (line  2)  to  alleged  "appeal  Exhibit 
A."  Xo  such  exhibit  is  found  in  the  record. 


10 


much  less  designated  as  the  Rules  require. 
The  index  makes  no  reference  to  am^  ex- 
hibits except  in  list  p.  103  of  Transcript, 
wherein  the  patent  in  suit  a])pears  as 
"Plaintiff's  Exhibit  A."  There  are  two 
different  paper  exhibits  in  the  Transcript, 
both  marked  simply  "Exhibit  A."  Neither 
is  marked  "Appeal  Exhibit  A."  Here  is 
confusion  thrice  confounded,  and  inex- 
tricable. 

II. 

"The  District  Court  erred  in  entering  the  order  of 
April  17,  1916,  denying  the  motion  of  defendants  to 
dissolve  and  vacate  said  supplemental  decree,  and  in  re- 
fusing to  take  all  the  proofs  of  the  parties  either  before 
itself,  or  the  Master  regarding  the  premises."  (Tran- 
script p.  60.) 


Assignment  II  is  indefinite  and  cou- 
ples two  distinct  allegations  of  error,  to- 
wit,  denial  of  Defendants'  motion  to  va- 
cate supplemental  decree  and  refusing  to 
take  certain  proofs.  Neither  alleged  error 
involves  the  other. 

It  is,  moreover,  an  appeal  from  a  mo- 
tion to  vacate  which  is  not  reviewable. 
Vide  Supra,  70  U.  S.  320. 

III. 

"The  District  Court  erred  in  entering  said  supple- 
mental decree  in  the  course  of  summary  contempt  pro- 
ceedings, notwithstanding  the  Court  had  previously  and 
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in  conformity  with  said  interlocutory  decree  appointed  a 
Master  for  ascertaining  and  reporting  the  use  by  de- 
fendants of  the  invention  covered  by  the  patent  in  suit, 
and  the  proceedings  before  such  Master  were  pending  at 
the  time;  and  that  in  consequence  defendants  were 
taken  by  surprise,  had  no  opportunity  of  presenting 
their  defense,  and  were  deprived  of  their  substantial 
rights  in  the  .premises."  (Transcript  p.  60). 


This  assignment,  involved  and  indefinite, 
appears  to  negative  the  power  of  a  District 
Court  of  the  United  States  to  control  its  own 
procedure  in  contempt  proceedings.  In  the 
absence  of  any  authority  to  support  or  indeed 
any  reference  to  the  assignment,  such  a  propo- 
sition would  appear  to  be  a  palpable  reductio 
ad  absurdum. 

IV. 

"That  the  proceedings  of  the  District  Court  with  re- 
spect to  said  towel  rack  were  erroneous,  and  not  in  ac- 
cordance with  the  usual  and  better  practice  of  courts  of 
equity  in  the  premises,  for  it  compelled  the  defendants 
to  defend  their  rights  in  the  premises  piecemeal,  and  in 
so  doing  imposed  upon  defendants  unnecessary  and 
avoidable  expense."    (Transcript  p.  60). 


This  assignment  is  impossible  to  deal  with 
in  its  indefiniteness  and  wholesale  condemna- 
tion (without  specification  of  any  particular 
error)  of  the  "proceedings  of  the  District 
Court"   (line  1). 
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V. 

That  the  District  Court  erred  in  refusing  to  per- 
mit defendants  to  prove  the  undenied  facts  alleged  in 
the  papers  on  which  defendants  moved  to  dissolve  and 
vacate  said  supplemental  decree,  and  which  facts  showed 
that  said  towel  rack  anticipated  the  invention  purported 
to  be  covered  by  the  patent  in  suit;  and  the  District 
Court's  said  acts  deprived  the  defendants  of  their  sub- 
stantial rights  in  the  premises.      (Transcript,  p.  61.) 

Merely  a  re-statement  in  other  words  of 
Assignment  II  and  bad  for  like  reasons. 

VI. 

"The  District  Court  erred  in  not  finding  that,  on 
the  undenied  facts  shown  by  the  papers  on  which  de- 
fants'  motion  to  dissolve  said  supplemental  decree  was 
based,  if  said  towel  rack  infringes  the  invention  cov- 
ered by  the  patent  in  suit,  then,  by  reason  of  antedat- 
ing said  alleged  invention,  said  patent  is  void."  (Tran- 
script, p.  61.) 


Giving  this  assignment  the  benefit  of  every 
doubt  which  its  obscure  phraseology  and  its 
lack  of  particularity  under  the  rule  raises,  it 
appears  to  be  open  to  at  least  three  fatal  ob- 
jections. 

If  it  means  (what  it  does  not  say)  that  the 
court  below  erred  in  refusing  to  consider  a 
Patent  (Rousso)  alleged  to  have  issued  Oct. 
19,  1915,  appellants  are  bound  by  their  want 
of  proper  diligence  which  WvOuld  have  enabled 
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them  to  discover  its  existence,  if  the  fact  was 
as  elleged,  before  the  trial. 

Brill  vs.  North  Jersey  St.  Ry.  Co.,  125  Fed.  526. 

Panzl  vs.  Battle  Island  Paper  and  Pulp  Co., 
132  Fed.  607. 


If  it  means  that  the  court  below  erred 
in  refusing  to  consider  an  alleged  applica- 
tion for  patent  only  pending,  there  is  no 
discoverable  ground  to  support  the  allega- 
tion of  error.  Even  in  respect  to  the  al- 
leged Rousso  patent  that  is,  by  reason  of 
the  lateness  of  its  alleged  date,  no  bar  to 
the  patent  in  suit. 

The  date  of  issue,  not  the  filing  date, 
determines  whether  or  not  one  patent  an- 
ticipates another. 

Alvord  et  al.  vs.  Smith  and  Watson  Iron 
Works  et  al,  216  Fed.  150,  154  (Dist. 
Court  Oregon)  1914. 

If  said  assignment  is  an  attempt  on  the 
part  of  appellants  to  set  up  the  defense 
that  the  patent  in  suit  is  void,  they  are 
estopped  by  their  Answer  as  well  as  by  ad- 
mission of  their  counsel  in  open  court. 
(Transcript,  p.  75.) 

VII. 

"That  the  entire  proceedings  of  the  District  Court 
in  the  premises  were  erroneous  and  were  to  the  prej- 
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udice  of  the  substantial  rights  of  the  defendants,  and 
resulted  in  an  improvident  use  of  the  powers  of  said 
court."      (Transcript,  p.  61.) 

Assignment  of  error  in  such  general 
terms  is  believed  to  be  condemned  by  every' 
authority  and  precedent  without  excep- 
tion. 

One  case,  for  example,  should  suffice : 

P.  P.  Mast  &  Co.  vs.  Superior  Drill  Co.,  154 
Fed.  45. 

See  ruling  therein  on  second,  third, 
fourth  and  fifth  Assignment  of  Error  by 
Appellant,  second  paragraph,  page  50. 


In  view  of  the  foregoing  it  is  respectfully  submitted 
to  the  determination  of  this  Honorable  Court  that  the 
action  of  the  Court  below  set  forth  in  Petition  on  Ap- 
peal (Transcript,  p.  62)  is  not  reviewable;  that  the  as- 
signments of  error  are  bad  in  form;  and  that  no  error 
unassigned  appears  of  record. 

Respectfully  submitted, 

Joseph  L.  Atkins^ 

of  Counsel  for  Appellee. 
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Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Oregon. 


APPELLEE'S  SUPPLEMENTAL  BRIEF. 


STATEMENT 

This  and  a  companion  case  in  this  Court,  entitled 
Broadway  Towel  Supply  Company,  a  corporation,  and 
Amos  Burg,  Appellants,  No.  2971,  were  tried  as  one  in 
the  Court  below  under  stipulation  that    the    evidence 


should  apply  equally  to  both  cases,  and  were  heard  as 
one  on  appeal  in  this  Court. 

Since,  therefore,  briefs  have  been  filed  in  both  cases 
here,  and  a  Supplemental  Brief  has  been  filed  in  said 
case  No.  2971,  it  would  appear  not  out  of  order  and 
economical  of  time  to  supplement  the  original  brief 
herein  by  reference  only  to  such  points  of  difference 
between  this  case  and  its  said  companion  as  claim  at- 
tention. 

If  that  view  is  accepted,  as,  under  the  circumstances 
Counsel  trusts  it  may  be,  this  Honorable  Court  is  re- 
quested in  disposing  of  this  case  to  take  into  considera- 
tion points  of  the  Supplemental  Brief  filed  in  said  case 
No.  2971  that  are  common  to  the  present  one,  and  in 
addition  thereto,  in  any  event,  the  following  touching 
upon  points  of  differentiation  between  the  two  cases. 

This  brief  is  filed  under  permission  of  this  Court 
granted  at  the  oral  argument  of  this  case. 


POINTS  DISCUSSED. 

It  appears  well  to  consider  the  points  of  difference 
between  this  and  case  No.  2971  under  two  heads:  first, 
the  form  and  mode  of  the  Appeal  taken,  and,  second, 
the  matter  thereof. 

I. 

THE  FORM  AND  MODE  OF  THE  APPEAL. 

This  case  and  case  No.  2971  proceeded,  pari  passu, 
to  the  point  of  entry  of  "Decree  for  Injunction  and  Ac- 
counting" (Transcript  pp.  17-20)  and  reference  to  a 
Master  (Transcript  p.  20). 


At  that  point  the  course  of  the  two  cases  diverge,  in 
consequence  of  plaintiff  below  (Appellee)  having  filed 
in  this  case  a  "Motion  to  Punish  Defendants  for  Con- 
tempt.'   ( Transcript  pp.  20-21 ) . 

To  that  Motion  Defendants  made  Answer  (Tran- 
script pp.  24-27),  and,  thereupon,  the  Court  below  en- 
tered what  is  entitled  "Supplemental  Decree"  .(Tran- 
script pp.  29-31). 

Said  "Supplemental  Decree"  was  followed  by  "Mo- 
tion to  Vacate"  the  same  (Transcript  pp.  31-32) ,  and,  at 
the  same  time  by  "Motion  for  leave  to  file  Supplemental 
Answer"  (Transcript  pp.  46-47),  accompanied  by 
"Petition  for  leave  to  file  Supplemental  Answer  and 
take  Proofs  thereon"  (Transcript  pp.  47-52),  to- 
gether v/ith  "Proposed  Supplemental  Answer"  (Tran- 
script pp.  53-56). 

Said  petition  and  motion  were  denied  by  the  Court 
below  in  an  order  (Transcript  pp.  57-58)  in  which  is 
noted  Plaintiffs'  statement  of  their  desire  to  appeal  and 
the  penalty  of  appeal  bond  fixed. 

Denial  of  "Petition  for  leave  to  file  Supplemental 
Answer"  is  made  the  subject  of  a  separate  order  (Tran- 
script pp.  58-59). 

Petition  on  Appeal  (Transcript  p.  62) ,  accompanied 
by  presentation  of  "Assignment  of  Errors"  (Transcript 
pp.  59-61)  and  by  "Bond  on  Appeal"  (Transcript  pp. 
63-65)  was  allowed  under  order  dated  April  20,  1916 
(Transcript  p.  63)  and  the  bond  was  approved  the  day 
following  (Transcript  p.  65). 

The  Petition  on  Appeal  (Transcript  p.  62)  reads, 
inter  alia,  as  follows: 


"The  above  named  defendants,  con- 
ceiving themselves  aggrieved  by  the  sup- 
plemental decree  in  the  above-entitled  suit 
entered  March  21,  1916,  whereby  this 
Court  did  extend  and  continue  the  injunc- 
tion herein  issued  pursuant  to  the  inter- 
locutory decree  entered  January  21,  1916, 
to  a  certain  towel  rack  adopted  and  used 
by  defendants  since  the  entry  of  said  in- 
locutory  decree,  and  furthermore,  conceiv- 
ing themselves  aggrieved  by  the  order  en- 
tered herein  April  17,  1916,  refusing  to 
dissolve  and  vacate  said  supplemental  de- 
cree on  the  motion  of  defendants  based  on 
their  petition  verified  April  5,  1916 ; 

Therefore^  the  defendants  do  hereby 
appeal"     *     *     * 


Appeal  appears  from  said  petition  to  be  directed 
against  (1)  entiy  of  Supplemental  Decree  of  March 
21,  1916  (Transcript  pp.  29-31),  not  against  the  Inter- 
loctutoiy  Decree  entered  January  31,  1916. 

(2)  "Order  denying  Motion  to  vacate  Supple- 
mental Decree"  (Transcript  pp.  57-58)  dated  April 
17,  1916. 

It  should  be  noted  that  the  order  last  above  referred 
to  is  identified  as  being  based  on  petition  "verified 
April  5,  1916"  (Transcript  p.  62 — compare  page  57). 


RESTRICTED  SCOPE  OF  APPEAL. 

From  the  foregoing  it  appears  that  no  final  decree 
has  been  rendered  by  the  Court  below,  and  that  the  ap- 
peal is  directed  only  against  the  Supplemental  Decree 
of  March  21,   1916    (Transcript  pp.  29-31),  and  the 


order  Denying  Motion  to  Vacate  the  same  (Transcript 
pp.  57-58). 

No  appeal  is  taken  from  the  "Decree  for  Injunc- 
tion and  Accounting,"  entered  January  31,  1916  (Tran- 
script pp.  17-20)  and  none  from  "Order  denying  de- 
fendants leave  to  file  Supplemental  Answer"  (Tran- 
script pp.  58-59). 

The  difficulty  encountered  by  Counsel  for  Appellee 
in  attempting  to  determine  what  the  issue  in  this  case, 
whether  arrived  at  or  not,  is  intended  to  be,  has  already 
been  pointed  out  in  Appellee's  Brief. 

That  point  need  not  be  further  enlarged  upon.  The 
aim  of  this  Supplemental  Brief  is  to  indicate  for  the  ben- 
efit of  the  Court  certain  matters  that  might  appear  to 
be  included  in  the  Assignment  of  Errors,  but  which  are 
in  fact  excluded  from  review  on  this  Appeal. 

Appellants  in  their  Brief  (page  38)  submit  to  con- 
sideration the  scope  of  the  Brown  patent — the  one  in 
suit. 

In  reply,  it  is  submitted  that  that  question,  if  before 
this  Court  at  all,  is  not  raised  broadly,  because  as  will 
appear  from  examination  of  the  several  Assignments 
of  Error,  discloses  no  objection  to  the  Decree  of  Janu- 
ary 31,  1916  (Transcript  pp.  17-20). 

The  Injunction  therein  granted  is  not  affected  be- 
cause, for  one  sufficient  reason,  the  Appeal  was  not 
taken  within  thirty  days  of  its  entry  (Act  of  Congress, 
March  31,  1891,  C.  517,  Sec.  7,  26  Stat.  828). 

If  the  supplemental  decree  of  March  21,  1916 
(Transcript  pp.  29-31)  referred  to  in  Assignments  of 
Error  I  and  II  involved  an  injunction  "granted,  con- 
tinued, refused  or  dissolved"  as  (provided  for  in  Act  of 


Congress  March  3,  1911,  C.  231,  Sec.  129,  36  Stat.  1134 
— Supplemental  to  Act  of  March  31, 1891,  above  noted) 
it  is  doubtful  whether  Appeal  thereunder  is  well  taken 
in  this  case,  since  the  Statute  provides  that  "appeal  must 
be  taken  within  thirty  days  from  the  entry"  of  the  order 
or  decree  appealed  from.  The  record  fails  to  show  the 
date  of  "entry"  of  the  Supplemental  Decree  (Transcript 
pp.  29-31)  and  fails  to  show  that  the  appeal  was  "taken" 
within  thirty  days  thereafter. 

But  this  point  is  unimportant  if,  as  Appellee  regards 
it,  said  Supplemental  Decree  does  not  come  under  the 
provisions  of  said  Statute.  Said  decree  is  upon  "Mo- 
tion to  punish  Defendants  for  Contempt"  (Transcript 
pp.  20-21).  Defendants'  Answer  thereto  (Transcript 
pp.  24-27)  offers  an  explanation  for  violation  of  the  in- 
junction, and  the  Court  below  in  said  decree  accepts  it 
in  condonement  of  the  offense. 

In  Assignment  of  Error  I  (Transcript  pp.  59-60) 
Appellants  refer  to  said  Decree  as  "extending  and  con- 
tinuing the  injunction"  of  January  31,  1916. 

This  statement  appears  to  be  incorrect.  The  decree 
is  that  a  certain  modified  device,  described  therein 
(Transcript  p.  29),  "infringes"  upon  the  patent  in  suit, 
and  that  it  ''constitutes  a  violation  of  the  injunction 
heretofore  gi-anted  and  issued  in  this  cause." 

The  proceedings  raise  no  question  in  regard  to  the 
injunction,  and  it  stands  in  no  wise  affected  by  them. 

JI. 

MATTER  OF  SUPPLEMENTAL  DECREE. 

In  respect  to  the  infringing  modification  (Tran- 
script p.  29)  printed  cut  inserted  between  pages  38  and 


39  of  the  Transcript  is  assumed  by  Appellants  to  rep- 
resent it.  Objection  is  made  to  said  cut  that  it  is  not  in 
evidence ;  that  it  fails  to  make  any  complete  or  adequate 
showing  of  the  object  it  is  assumed  to  represent;  and 
that,  so  far  as  it  goes,  the  showing  it  makes  fails  to 
correspond  with  the  description  made  by  the  Court  of 
the  modified  device  which  was  before  the  Court  below 
at  the  hearing  upon  which  the  Supplemental  Decree 
was  granted  (See  Transcript  p.  29). 

In  support  of  the  decision  rendered  under  contempt 
proceedings  and  the  conclusion  therein  reached  as  re- 
flected in  said  Supplemental  Decree,  counsel  submits  the 
following  citations : 


The  attempt  of  a  defendant  who  has 
been  enjoined  from  infringement  to  see 
how  near  he  can  come  to  an  infringement 
and  escape  it  is  not  looked  upon  with  favor 
by  the  Courts.  That  he  acted  under  advice 
of  counsel  is  no  defense. 

Calculagraph  Co.  vs.  Wilson,  136  Fed.  196. 

He  should  be  careful  to  avoid  other  in- 
fringement. 

Blair  vs.  Jeanette-McKee  Glass  Works,  161  Fed. 
355. 

Not  excused  by  reason  of  the  fact  that 
the  infringement  was  not  an  obvious  one, 
and  that  defendants  proceeded  under  ad- 
vice of  counsel. 

Paxton  vs.  Brinton,  126  Fed.  542. 

Not  excused  even  though  infringing 
device  is  made  according  to  a  junior 
patent. 


Norton  vs.  Eagle  Auto  Can  Co.,  59  Fed.  137. 
Applying  Blanchard  vs.  Putnam,  8  Wall.  420. 

In  the  following  case  before  the  Circuit  Court  of 
Appeals  for  the  second  circuit,  the  Court  says : 

"In  deciding  that  the  defendant  had 
violated  the  injunction,  the  Court  neces- 
sarily passed  upon  whether  defendant  had 
sold  the  valves,  and  whether  the  valves 
were  an  infringement  of  the  Complain- 
ant's patent. 

Upon  writ  of  error  the  Court  cannot 
review  questions  of  fact.  Its  review  is  con- 
fined to  questions  of  law  only. 

This  is  the  rule  when  contempt  pro- 
ceedings are  under  review." 

Christensen  Engineering  Co.  vs.  Westinghouse 
Air  Brake  Co.,  135  Fed.  p.  778  (2  C.  C.  A.). 

Citing  in  re  Debs,  154  U.  S.  564. 

Besette  vs.  Conkey  Co.,  194  U.  S.  334. 

Any  other  question  that  might  be  held  to  be  raised 
by  this  appeal  must,  it  is  submitted,  amount  to  speci- 
fication as  error  of  Refusal  of  new  Trial. 

Refusal  by  inferior  Court  to  grant  a 
new  trial  is  not  error. 

Henderson  vs.  Moore,  9  U.  S.  (5  Cranch)  11. 

Marine  Ins.  Co.    vs.    Hodgson,    10    U.  S.    (6 
Cranch)  206. 

Respectfully  submitted, 

JOSEPH  L.  ATKINS, 

Counsel  for  Appellee. 
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ON    THE    MOTIONS. 

The  general  questions  of  practice  presented  by  ap- 
pellee in  this  case  are  substantially  the  same  as  those 
presented  in  the  companion  case  No.  2971,  and  have 
been  met  and  disposed  of  by  appellants  in  the  latter. 


The  papers  which  appellee  seeks  to  strike  out,  to- 
wit:  "all  included  after  line  6,  page  31  to  page  56  in- 
clusive, of  Transcript" — is  the  motion  to  vacate  sup- 
plemental decree  of  JNIarch  21,  1916,  and  the  affidavits 
and  exhibits  in  support  of  same;  also  the  motion  for 
leave  to  file  supplemental  answer  (Trans,  p.  46),  the 
petition  therefor,  and  proposed  supplemental  answer. 

All  these  papers  vv^ere  expressly  stipulated  (see 
Trans.  96)  by  appellee,  as  required  in  the  Transcript, 
also  certified  to  be  correct,  and  the  Clerk  of  District 
Court  was  authorized  to  certify  same  in  the  Transcript. 
See  stipulation  of  parties.  Trans.,  p.  100. 

The  appellee  generously  does  not  object  the  order 
denying  motion  to  vacate.  Trans.,  p.  57.  Note,  this 
order  recites  the  very  papers  appellee  would  eliminate. 

Like  remarks  apply  to  the  order  denying  leave  to 
file  supplemental  answer.    Trans.,  p.  58. 

The  proposal  of  appellants  to  raise  a  new  issue  on 
the  new  device  was  certainly  fair.  It  suggested  the  only 
feasible  waj^  of  getting  at  the  facts,  unless  appellee  by 
its  silence  conceded  the  facts  to  be  as  stated  by  appel- 
lants in  said  moving  papers. 

With  regard  to  the  cavil  of  appellee  as  to  the  trans- 
cript not  stating  that  the  supplemental  decree  and  order 
refusing  to  dissolve  same,  both  appealed  from,  were 
entered  in  the  court  below: — 

It  is  to  be  remembered  that  appellee's  counsel  col- 
laborated in  the  preparation  in  brief  form  of  the  trans- 
cript in  this  case,  and  all  done  is  stipulated  as  correct 
over  his  signature.  Therefore  is  it  not  to  be  presumed, 
in  the  absence  of  even  any  contraiy  assertion,  that  the 
decree  and  order  appealed  from  mere  entei'ed  on  the 
date  they  were  signed? 


But  really  counsel  for  appellee  is  woefully  forgetful 
of  the  record.  Note  that  the  petition  on  appeal,  and 
Order  allowing  of  same  by  the  Hon.  Chas.  E.  Wolver- 
ton,  the  District  Judge,  before  whom  all  the  matters 
came  up,  expressly  states  that  the  said  supplemental 
decree  was  "entered  March  21,  1916,"  and  that  the 
"order  refusing  to  dissolve  and  vacate  said  supplemental 
decree  was  entered  April  17,  1916."     Trans.  62. 

.  All  these  recitals  were  admitted  as  correct  by  coun- 
sel for  appellee  by  the  stipuations  on  p.  96  and  p.  100 
of  Trans.  Appellee  has  even  embodied  the  statements 
and  admissions  above  referred  to  in  the  top  part  of  page 
4  of  its  Supplemental  Brief. 

ON  THE  MERITS. 

The  entire  proceedings  of  appellee  in  the  lower 
court,  culminating  in  said  supplemental  decree, 
were  an  unwarranted  and  unlawful  dilation  of  the 
claims  of  the  patent  in  suit,  in  wanton  disregard  of  the 
rights  of  the  general  public,  as  well  as  those  of  appel- 
lants. 

And  it  culminated,  furthermore,  in  making  out  an 
innocent  device  used  by  appellants,  under  license  from 
another  patentee,  to  be  an  infringement,  by  forcing  such 
innocent  device  into  a  state  never  contemplated,  and 
absurd. 

As  said  in  Buzzell  v.  Andrews,  25  Fed.  822,  cited 
with  approval  by  Judge  Hazel  in  Winslow  v.  Bronson, 
106  Fed.  178,  183,  ''Though  a  device  may  he  forced  to 
operate  like  the  plaintiffs,  yet  it  is  not  an  infringement 
if  such  use  were  not  the  object  of  its  construction." 

Appellants  pray  that  in  order  to  end  this  useless  lit- 
igation, and  save  appellants  from  being  further  har- 
rassed,  this  court  dispose  of  the  entire  matter  on  this 


appeal  by  directing  the  court  below  also  what  decree 
ought  to  have  been  entered  in  the  first  instance,  in  ac- 
cordance with  the  facts  brought  out  on  the  trial,  and  now 
fully  before  this  court.  For  such  disposition  by  this 
court  it  is  submitted  authority  is  found  in  Smith  v.  Vul- 
can Iron  Works,  165  U.  S.  518,  as  supplemented  by 

Mast  Foos  &  Co.  v.  Stover  Mfg.  Co.,  177  U.  S. 
485,  494. 

Pelton  V.  WilHams,  235  Fed.  130,  135. 

The  technical  invasion  of  appellee's  alleged  patent 
for  the  brief  period  appellants  required  to  ascertain  the 
nature  of  said  alleged  invention  from  the  records  at  the 
Patent  Office  is  trivial  and  imposed  no  tangible  dam- 
age upon  appellee;  and,  moreover,  appellants,  before 
suit  was  brought  (see  Answer,  Trans.  12,  and  testimony 
of  Allen,  appellant.  Trans.  87-90),  in  order  to  avoid 
this  useless  litigation,  offered  a  relatively  large  sum — 
$50,  finally  $100 — though  the  proofs  show  appellee 
would  be  entitled  at  most  to  merely  a  nominal  sum  for 
such  technical  invasion.  But  appellee  demanded  $300 
(Trans.  87) .  The  good  faith  of  appellants  in  changing 
the  device  originally  used,  so  as  to  avoid  infringement, 
is  also  conceded  in  this  suit.  See  testimony  of  Meyers 
of  appellee.  Trans.  71,  and  stipulation  of  counsel,  Trans. 
82.  Appellee's  conduct  has  been  most  inequitable 
throughout. 

Respectfully  submitted, 

T.  J.  GEISLER, 
Of  Counsel  for  Appellants. 
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petition  for  B^eijearmg 


To  the  Honorable^  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit: 

Appellee  petitions  for  a  rehearing  and  humbly 
shows :  The  decision  of  this  Honorable  Court  in- 
flicts great  injustice.  It  allows  a  decree  and  dam- 
ages for  infringement  by  appellants  upon  appellee's 
patent  from  November  3  to  December  1,  1914,  but 
holds  that  the  infringement  Avas  discontinued  after 
December  1, 1914,  and  thereupon  reverses  the  decree 
of  the  Court  below. 

This  petition  is  presented  mainly  upon  the 
ground  that  the  holding  that  appellants'  device  w^as 
chaliged  after  December  1,  1914,  contradicts  the 
record  in  the  case. 


This  case,  as  is  set  forth  in  the  opinion  of  the 
Court,  is  a  companion  case  before  this  Court  with 
Broadway  Towel  Supply  Company,  et  al.,  appel- 
lants, V.  Brown-Meyer  Company,  appellee.  No.  2971. 

It  inrolves  the  same  facts  and  in  the  main  the 
decision  in  this  case  must  follow  that  in  the  com- 
panion case. 

There  is  one  i)oirit  in  this  case  not  common  to  the 
companion  case,  namely,  the  question  of  infringe- 
ment of  the  patent  in  suit  by  appellants  in  the  use 
of  a  certain  de^dce  subsequent  to  the  interlocutory 
decree. 

This  Honorable  Court  holds  as  of  course,  in  view 
of  its  decision  in  the  companion  case,  that  the  last- 
named  device  does  not  infringe.  Whether  that  view 
will  be  adhered  to  must  wait  upon  the  final  decision. 

Your  petitioner,  therefore,  Avhile  basing  this  peti- 
tion upon  grounds  set  up  in  the  companion  case, 
praj^s  nevertheless  that  a  rehearing  may  be  allowed 
upon  all  points. 

Counsel  for  petitioner  hereby  certifies  that  in 
his  judgment  this  petition  is  well  founded  and  that 
it  is  not  interposed  for  delay. 

And  your  petitioner  Avill  ever  ])YSiy. 

BKOWN-MEYER  COMPANY, 

Petitioner, 
By  Joseph  L.  Atkins, 

Counsel, 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  3560. 
H.  E.  DEVLIN, 

Plaintiff, 
vs. 

PUGET  SOUND  NAVIGATION  COMPANY,  a 
Corporation,  and  NAVY  YARD  ROUTE, 
a  Corporation, 

Defendants. 

Names  and  Addresses  of  Counsel. 
Messrs.    MORRIS    &    SHIPLEY,    Attorneys    for 
Plaintiff  in  Error, 

Room  55  Haller  Building,  Seattle,  Wash- 
ington. 

Messrs.  BRONSON,  ROBINSON  &  JONES,  Attor- 
neys for  Plaintiff  in  Error, 

614  Colman  Building,  Seattle,  Washington. 
PAUL  S.  DUBUAR,  Esquire,  Attorney  for  Plain- 
tiff in    Error, 

55  Haller  Building,  Seattle,  Washington. 

FRANK  E.  GREEN,  Esquire,  Attorney  for  De- 
fendant in  Error, 

228  Burke  Building,  Seattle,  Washington. 

*Page-number  appearing  at  foot  of  page  of  original  certified  Transcript 
of  Record. 
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In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division. 

No.  3560. 
H.  E.  DEVLIN, 

Plaintiff, 
vs. 

PUGET  SOUND  NAVIGATION  COMPANY,  a 
Corporation,  and  NAVY  YARD  ROUTE, 
a  Corporation, 

Defendants. 

Complaint. 

Comes  now  plaintiff  and  for  cause  of  action 
against  the  defendants  alleges: 

I. 

That  the  defendant  Puget  Sound  Navigation 
Company  is  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
Nevada,  with  its  principal  place  of  business  in  the 
City  of  Seattle,  King  County,  State  of  Washing- 
ton, and  has  been  such  during  all  the  times  referred 

to  herein. 

II. 

That  the  defendant  Navy  Yard  Route  is  a  cor- 
poration duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Oregon,  with  its 
principal  place  of  business  in  the  City  of  Seattle, 
King  County,  State  of  Washington,  and  has  been 
such  during  all  the  times  referred  to  herein. 

III. 

That  during  all  the  times  referred  to  herein  the 
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defendants  owned  and  operated  that  certain  steam- 
ship ''Flyer." 

IV. 

That  during  the  month  of  October,  1916,  the 
plaintiff  was  employed  as  steward  on  the  steamship 
''Bremerton,"  which  steamship  was  then  carrying 
freight  and  passengers  to  and  from  various  ports 
on  Puget  Sound,  one  of  which  ports  was  the  town  or 
City  of  Charleston,  [2]  Kitsap  County,  Wash- 
ington. 

V. 

That  on  or  about  the  24th  day  of  October,  1916, 
while  the  plaintiff  was  engaged  in  his  duties  as 
steward  as  aforesaid,  and  while  standing  between 
the  stern  and  amidships  on  the  port  side  guard  of 
said  steamship  "Bremerton,"  which  said  guard  ex- 
tended out  several  inches  from  the  huU  of  said 
steamship  and  was  situated  above  and  near  the 
water  line  thereof;  and  while  said  steamship 
"Bremerton"  was  proceeding  on  her  course  from 
the  aforesaid  port  of  Charleston,  the  defendants 
operated  and  managed  the  said  steamship  "Flyer" 
in  such  a  grossly  reckless,  careless,  and  negligent 
manner  that  said  steamship  "Flyer"  rammed  her 
stem  against,  upon,  and  into  the  part  of  the  said 
steamship  "Bremerton"  where  plaintiff  was  then 
standing,  and  upon  and  against  plaintiff;  from  all 
of  which  plaintiff's  right  thigh  was  cut,  torn,  and 
lacerated,  and  the  bone  thereof  was  fractured  and 
splintered  and  plaintiff's  right  leg  was  cut,  lacer- 
ated, torn,  and  crushed,  and  plaintiff's  right  ankle 
and  foot  were  sprained,  cut,   lacerated,  and    torn, 
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and  plaintiff's  nose  was  broken,  lacerated  and  torn, 
and  plaintiff  received  a  large  number,  too  numerous 
to  mention,  of  cuts,  lacerations,  tears  and  bruises 
on  various  parts  of  his  body,  and  plaintiff  suffered 
other  grievous  injuries  the  full  extent  of  which  are 
as  yet  to  plaintiff  unknown,  and  plaintiff  suffered 
intense  mental  anguish  and  physical  pain,  and  has 
so  continued  to  suffer  ever  since,  and  still  so  suf- 
fers, and  plaintiff  alleges  the  fact  to  be  that  his 
aforesaid  injuries  are  of  a  permanent  nature  from 
which  he  will  never  recover. 

VI. 
That  on  account  of  the  aforesaid  injuries  plain- 
tiff was  taken  to  a  hospital  where  he  is  still  con- 
fined, and  has  incurred  expenses  for  said  hospital 
service  up  to  the  present  time  in  the  sum  of  Two 
Hundred  Twenty-five  Dollars  ($225.00),  and  al- 
leges that  he  will  have  to  incur  further  hospital 
expenses  in  a  sum  of  not  less  than  One  Hundred 
Fifty  Dollars   ($150.00).     [3] 

VII. 
That  on  account  of  the  aforesaid  injuries  the 
plaintiff  was  compelled  to  employ  physicians  and 
surgeons  and  has  incurred  expenses  up  to  the 
present  time  therefor  in  the  sum  of  Five  Hundred 
Dollars  ($500.00),  and  alleges  that  he  will  have  to 
incur  further  expenses  for  the  same  reason  in  a 
sum  of  not  less  than  Two  Hundred  and  Fifty  Dol- 
lars ($250.00). 

VIII. 
That  at  the  time  of  plaintiff's  aforesaid  injuries 
he  was  a  strong,  healthy,  robust  man,  of  the  age  of 
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41  years,  with  a  life  expectancy  of  about  28  years, 
capable  of  earning  and  did  earn  about  Seventy  Dol- 
lars per  month ;  that  on  account  of  said  injuries  he  has 
been  unable  to  earn  anything  whatsoever  from  the 
time  of  said  injuries  up  to  the  present  time,  and  al- 
leges that  he  will  not  be  able  to  earn  anything  for  a 
long  time  to  come,  and  that  his  earning  capacity  has 
been  greatly  reduced  for  the  remainder  of  his  life- 
time. 

IX. 

That  on  account  of  the  aforesaid  injuries;  on  ac- 
count of  the  mental  anguish  and  physical  suffering; 
on  account  of  the  expenditures  incurred  and  to  be 
incurred  by  plaintiff;  on  account  of  lost  earnings 
and  permanently  reduced  earning  capacity;  and  on 
account  of  his  permanent  injuries  he  has  been  dam- 
aged in  a  total  sum  of  Twenty  Thousand  Dollars 
($20,000.00),  no  portion  of  which  has  been  paid  and 
all  of  which  is  now  due  him. 

WHEREFORE  plaintiff  prays  the  Court  for 
judgment  against  the  defendants  and  each  of  them 
in  the  sum  of  Twenty  Thousand  Dollars  ($20,- 
000.00),  and  for  his  costs  and  disbursements  in  this 
action  and  such  other  relief  as  it  may  please  the 
Court  to  grant  him. 

FRANK  E.  GREEN, 
Attorney  for  Plaintiff.     [4] 

United  States  of  America, 

Western  District  of  Washington, — ss. 

H.  E.  Devlin,  first  having  been  duly  sworn,  on 
oath  deposes  and  says:  That  he  is  the  plaintiff  in 
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the  above-entitled  action;  that  he  has  heard  the 
foregoing  complaint  and  knows  the  contents 
thereof  and  believes  the  same  to  be  true. 

H.  E.  DEVLIN. 

Subscribed  and  sworn  to  before  me  this  17th  day 

of  February,  1917. 

FRANK  E.  aREEN, 

Notary  Public  in  and  for  the  State  of  Washington, 

Residing  at  Seattle. 

[Endorsed] :  Complaint.  Filed  in  the  U.  S.  Dis- 
trict Court,  Western  District  of  Washington,  North- 
ern Division.  Feb.  20,  1917.  Frank  L.  Crosby, 
Clerk.     By  Ed  M.  Lakin,  Deputy.     [5] 


UNITED  STATES  OF  AMERICA, 

In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division, 

No.  3560. 
H.  E.  DEVLIN, 

Plaintiff, 

vs. 

PUGET  SOUND  NAVIGATION  COMPANY,  a 
Corporation,  and  NAVY  YARD  ROUTE, 
a  Corporation, 

Defendants. 

Summons. 

The   President  of  the   United   States  of  America, 
Greeting:    To    the    Above-named    Defendants, 
Puget  Sound  Navigation  Company,  a  Corpora- 
tion, and  Navy  Yard  Route,  a  Corporation. 
You  are  hereby  required  to  appear  in  the  United 
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States  District  Court,  in  and  for  the  Western  Dis- 
trict of  Washington,  Northern  Division,  within 
twenty  days  after  the  day  of  service  of  this  sum- 
mons upon  you,  exclusive  of  the  day  of  service,  and 
answer  the  complaint  of  the  above-named  plaintiff 
now  on  file  in  the  office  of  the  clerk  of  said  court! 
in  the  City  of  Seattle,  a  copy  of  which  complaint  is 
herewith  delivered  to  you;  and  unless  you  so  ap- 
pear and  answer,  the  plaintiff  will  apply  to  the 
Court  for  the  relief  demanded  in  said  complaint. 

WITNESS,  the  Hon  JEREMIAH  NETERER, 
Judge  of  said  Court,  this  20th  day  of  February,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and 
seventeen,  and  of  our  Independence  the  one  hun- 
dred and  forty-first. 

[^eal]  FRANK  L.  CROSBY, 

Clerk. 
By , 

Deputy  Clerk.     [6] 
MARSHAL'S  RETURN. 
United  States  of  America, 
Western  District  of  Washington,— ss. 

I  hereby  certify  and  return  that  I  served  the 
within  Puget  Sound  Navigation  Company,  a  cor- 
poration, by  serving  Frank  E.  Bums,  Resident 
Agent,  and  on  the  Navy  Yard  Route,  a  corporation, 
by  serving  A.  J.  Webb,  Managing  Agent,  all  at 
Seattle,  on  the  20th  day  of  February,  1917. 
Fees  $4.24. 

JOHN  M.  BOYLE, 

U.  S.  Marshal. 
By  Donald  D.  Fullen, 
Deputy. 
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[Endorsed]:  Summons.  Filed  in  the  U.  S.  Dis- 
trict Court,  Western  Dist.  of  Washington,  Northern 
Division.  Feb.  21,  1917.  Frank  L.  Crosby,  Clerk. 
By  Ed  M.  Lakin,  Deputy.     [7] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  3560. 
H.  E.  DEVLIN, 

Plaintiff, 
vs. 

PUGET  SOUND  NAVIGATION  COMPANY,  a 
Corporation,  and  NAVY  YARD  ROUTE, 
a  Corporation, 

Defendants. 

Answer  of  Navy  Yard  Route. 
Comes  now  defendant  Navy  Yard  Route,  and  for 
answer  to  plaintiff's  complaint  herein,  says  and  al- 
leges as  follows: 

I. 
Answering  Paragraphs  I  and  II,  defendant  ad- 
mits the  same. 

n. 

Answering  Paragraph  III,  this  defendant  admits 
that  it  operated  the  steamship  "Flyer,"  but  denies 
that  it  owned  the  same. 

III. 

Answering  Paragraph  IV,  this  defendant  admits 
the  same. 
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TV. 

Answering  Paragraph  V,  this  defendant  admits 
that  plaintiff  was  injured  in  a  collision  between  the 
steamers  "Flyer"  and  "Bremerton"  at  the  time 
and  place  therein  mentioned;  this  defendant  specifi- 
cally denies  that  the  defendants  or  either  of  them, 
operated  the  steamer  "Flyer"  in  a  grossly  reckless, 
careless  and  negligent  manner,  or  in  any  reckless, 
careless  or  negligent  manner;  with  reference  to  the 
allegations  as  to  the  particulars  of  plaintiff's  injury, 
contained  in  said  paragraph,  this  defendant  has  no 
knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  truth  or  falsity  thereof,  and  it  therefore 
denies  each  and  all  of  said  [8]  allegations;  de- 
fendant denies  all  the  other  allegations  contained  in 
said  paragraph. 

V. 

Answering  Paragraph  VI,  defendant  has  no 
knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  truth  or  falsity  thereof,  and  defendant 
therefore  denies  each  and  every  allegation  therein 
contained. 

VI. 

Answering  Paragraph  VII,  defendant  has  no 
knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  allegations  therein  contained,  and  it  there- 
fore denies  each  and  every  allegation  therein  con- 
tained. 

VII. 

Answering  Paragraph  VIII,  defendant  has  no 
knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  truth  or  falsity  thereof,  and  it  therefore 
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denies  each  and  every  allegation  therein  contained. 

VIII. 
AnsweriQg  Paragraph  IX,  this  defendant  denies 
that  plaintiff  has  been  damaged  in  the  sum  of 
$20,000,  or  in  any  sum ;  defendant  admits  that  it  has 
not  paid  plaintiff  any  portion  of  the  sum  claimed  by 
plaintiff;  defendant  denies  that  any  sum  is  due 
plaintiff,  and  defendant  denies  all  the  other  allega- 
tions contained  in  said  paragraph. 

FIRST  AFFIRMATIVE  DEFENSE. 

For  a  first  affirmative  defense  this  defendant  al- 
leges: 

I. 

That  the  plaintiff's  injury  was  caused  wholly  and 
solely  by  the  negligence  of  the  persons  operating 
the  steamer  ''Bremerton,"  who,  in  open  water  and 
in  full  daylight,  so  recklessly  and  [9]  carelessly 
navigated  said  steamer  "Bremerton"  as  to  bring 
her  into  collision  with  the  steamer  "Flyer,"  as  the 
said  steamer  "Flyer"  was  in  a  lawful  and  careful 
manner  backing  away  from  the  dock  at  Charleston. 
SECOND  AFFIRMATIVE  DEFENSE. 

For  a  second  and  further  affirmative  defense  this 
defendant  alleges: 

I. 

That  at  the  time  and  place  in  question,  plaintiff 
failed  to  exercise  proper  care  and  caution,  and  that 
the  negligence  of  plaintiff  was  the  moving  cause  of 
his  injury,  if  any,  and  that  the  same  contributed 
thereto,  and  that  said  injuries,  if  any,  would  not 
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have  resulted  except  for  the  fault  and  negligence  of 

plaintiff. 

WHEREFORE,  having  fully  answered,  this  de- 
fendant prays  that  this  action  be  dismissed,  and 
that  it  recover  its  costs  herein. 

MORRIS  &  SHIPLEY, 
PAUL  S.  DUBUAR, 
Attorneys  for  Defendant  Navy  Yard  Route. 

State  of  Washington, 
County  of  King, — ss. 

H.  B.  Kennedy,  being  first  duly  sworn,  on  oath 
says:  That  he  is  the  President  of  the  Navy  Yard 
Route,  and  that  he  makes  this  verification  for  and 
on  behalf  of  said  defendant  corporation,  and  that  he 
is  authorized  so  to  do;  that  he  has  read  the  forego- 
ing answer,  know^s  the  contents  thereof  and  believes 
the  same  to  be  true. 

H.  B.  KENNEDY. 

Subscribed  and  sworn  to  before  me  this  12th  day 
of  April,  1917. 

[Notarial  Seal]  PAUL  S.  DUBUAR, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 
Service  of  within  Answer  and  receipt  of  copy 
admitted  this  12th  day  of  April,  1917. 

FRANK  E.  GREEN, 
Attorney  for  Plaintiff. 

[Endorsed] :  Answer  of  Navy  Yard  Route.  Filed 
in  the  U.  S.  District  Court,  Western  Dist.  of  Wash- 
ington, Northern  Division.  Apr.  12,  1917.  Frank 
L.  Crosby,  Clerk.     By  Ed  M.  Lakin,  Deputy.     [10] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion, 

No.  3560. 
H.  E.  DEVLIN, 

Plaintife, 
vs. 

PUGET  SOUND  NAVIGATION  COMPANY,  a 
Corporation,  and  NAVY  YARD  ROUTE,  a 

Corporation, 

Defendants. 

Reply  to  Separate  Answer  of  Defendant  Navy  Yard 

Route. 

Comes  now  plainti:ff  and  replying  to  the  affirma- 
tive defenses  set  up  in  the  separate  answer  of  the 
defendant  Navy  Yard  Route  says: 

I. 
Referring  to  the  first  affirmative  defense  thereof, 
he  denies  each  and  every  allegation  therein  con- 
tained. 

II. 
Referring  to  the  second  affirmative  defense  there- 
of, he  denies  each  and  every  allegation  therein  con- 
tained. 

WHEREFORE  plaintiff  prays  the  Court  for 
judgment  according  to  his  complaint. 

FRANK  E.  GREEN, 
Attorney  for  Plaintiff. 
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State  of  Washington, 
County  of  King, — ss. 

H.  E.  Devlin,  first  having  been  duly  sworn,  on 
oath  deposes  and  says:  That  he  is  the  plaintiff  in 
the  above-entitled  cause ;  that  he  has  read  the  fore- 
going reply,  knows  the  contents  thereof,  and  believes 
the  same  to  be  true. 

H.  E.  DEVLIN, 

Subscribed  and  sworn  to  before  me  this  12th  day 
of  April,  1917. 

[Seal]  FRANK  E.  GREEN, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 
Service  of  within  Reply  and  receipt  of  copy  ad- 
mitted this  13th  day  of  April,  1917. 

MORRIS  &  SHIPLEY, 
Attorneys  for  Dft.  Navy  Yard  Route.     [11] 

[Endorsed]  :  Reply  to  Separate  Answer  of  Defend- 
ant Navy  Yard  Route.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington,  Northern  Divi- 
sion. Apr.  13,  1917.  Frank  L.  Crosby,  Clerk.  By 
Ed  M.  Lakin,  Deputy.     .[12], 


No.  3560. 
H.  E.  DEVLIN, 

Plaintiff, 
vs. 

PUGET  SOUND  NAVIGATION  CO.,  et  al., 

Defendants. 
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Trial. 

Now  on  this  day  this  cause  comes  on  for  trial  in 
open  court,  the  plaintiff  being  represented  by  Frank 

E.  Grreen  and  the  defendants  represented  by  Bron- 
son,  Robinson  and  Jones  and  Morris  &  Shipley. 
Whereupon  a  jury  is  called  and  come  and  answer 
to  their  names  as  follows:  Andrew  Naslund,  John 
Leyden,  A.  J.  Goddard,  B.  Roy  Anderson,  L.  P.  Bau- 
mann,  W.  W.  Judd,  E.  Josephine  Cook,  Rudolph 
Nordhofe,  K.  C.  Kerr,  T.  E.  Headlee,  W.  F.  Leavell, 

F.  J.  Herberger,  twelve  good  and  lawful  persons 
duly  empaneled  and  sworn,  whereupon  opening  state- 
ment is  made  by  counsel  for  plaintiff  and  the  follow- 
ing witnesses  examined :  H.  E.  Devlin,  Roscoe  Hogue, 
Frank  N.  Kannapell,  Claude  Perkins,  Dr.  Wm.  Tee- 
pell,  Dr.  Everett  O.  Jones,  and  introduction  of  Ex- 
hibits, "A,"  *'B,"  "C,"  "D,"  ^^E,"  ''F,"  ''G"  and 
"H."  The  hour  of  adjournment  having  arrived,  by 
consent  of  counsel  the  trial  is  continued  until  May 
29,  1917,  at  10:00,  and  the  jury  being  cautioned  by 
the  Court  they  are  allowed  to  separate  until  that 
hour. 

Dated  May  25,  1917. 
Journal  6,  page,  171.     [13] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington. 

No.  3560. 
H.  E.  DEVLIN, 

Plaintiff, 

vs. 

PUGET  SOUND  NAVIGATION  COMPANY,  a 
Corporation,  and  NAVY  YARD  ROUTE,  a 

Corporation, 

Defendants. 

Verdict. 

We,  the  jury  in  the  above-entitled  cause,  find  for 
the  plaintiff  and  against  the  Navy  Yard  Route,  a 
corporation,  and  assess  his  damages  at  the  sum  of 
$4,750,  and  find  in  favor  of  the  defendant  Puget 
Sound  Navigation  Company. 

E.  JOSEPHINE  COOK, 

Foreman. 

[Endorsed] :  Verdict.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington,  Northern  Divi- 
sion. June  1,  1917.  Frank  L.  Crosby,  Clerk.  By 
S.  E.  Leitch,  Deputy.     [34] 
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In  the  United  States  District  Court  for  the  Western 
District  of  Washington^  Northern  Division. 

No.  3560. 
H.  E.  DEVLIN, 

Plaintife, 

vs. 

PUGET  SOUND  NAVIGATION  COMPANY,  a 

Corporation,  and  NAVY  YARD  ROUTE,  a 
Corporation, 

Defendants. 

Judgment. 

The  above-entitled  cause  having  come  on  for  trial 
on  the  25th,  28th,  and  31st,  days  of  May,  1917,  and 
the  plaintiff  being  represented  by  Frank  E.  Green, 
his  attorney,  and  the  defendant  Navy  Yard  Route, 
a  corporation,  by  its  attorneys  Morris  &  Shipley, 
and  Paul  S.  Dubuar,  and  the  defendant  Puget  Sound 
Navigation  Company,  a  corporation,  by  Bronson, 
Robinson  &  Jones,  its  attorneys,  and  a  jury  having 
been  duly  impaneled  and  sworn  to  try  said  cause, 
and  said  cause  having  been  tried  by  said  jury  and 
all  the  evidence  on  behalf  of  both  parties  having 
been  submitted,  and  the  Court  having  instructed  the 
jury  and  after  argument  by  respective  counsel  said 
cause  was  submitted  to  the  jury  and  the  jury  there- 
upon retired,  and  after  due  consideration  of  said 
cause,  brought  in  a  verdict  on  the  first  day  of  June, 
1917,  for  the  plaintiff  in  the  sum  of  Four  Thousand 
Seven  Hundred  Fifty  Dollars  ($4,750)  against  the 
defendant  Navy  Yard  Route,  a  ^corporation,  and 
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upon  instructions  of  the  Court  a  verdict  in  favor 
of  the  defendant  Puget  Sound  Navigation  Company, 
a  corporation. 

NOW,  THEREFORE,  on  motion  of  Frank  E. 
Green,  attorney  for  plaintiff,  in  said  cause,  IT  IS 
HEREBY  ORDERED,  ADJUDGED,  AND  DE- 
CREED, that  by  reason  of  the  law,  and  the  aforesaid 
verdict,  the  plaintiff  H.  E.  Devlin  do  have  and  re- 
cover of  and  from  the  defendant  Navy  Yard  Route, 
a  corporation,  the  sum  of  Four  Thousand  .[^5] 
Seven  Hundred  Fifty  Dollars  ($4,750),  with  inter- 
est thereon  at  the  rate  of  six  per  cent  per  annum 
until  paid  from  June  1,  1917,  together  with  plain- 
tiff's costs  and  disbursements  incurred  in  this  action 
to  be  taxed,  and  that  plaintiff  take  nothing  against 
the  defendant  Puget  Sound  Navigation  Company, 
a  corporation;  and  that  said  Puget  Sound  Naviga- 
tion Company,  a  corporation,  have  judgment  against 
the  plaintiff  for  its  costs  to  be  taxed. 

Done  in  open  court  at  Seattle,  Washington,  this 
6th  day  of  June,  1917. 

JEREMIAH  NETERER, 

Judge. 

[Endorsed]  :  Judgment.  Filed  in  the  U.  S.  Dis- 
trict Court,  Western  Dist.  of  Washington,  Northern 
Division.  June  6,  1917,  Frank  L.  Crosby,  Clerk. 
By  Ed  M.  Lakin,  Deputy.    ,[a6j: 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  3560. 
H.  E.  DEVLIN,  ; 

Plaintife, 
vs. 

PUGET  SOUND  NAVIGATION  COMPANY,  a 
Corporation,  and  NAVY  YARD  ROUTE,  a 

Corporation, 

Defendants. 

Stipulation  Extending  Time  to  and  Including  June 
26, 1917,  to  Prepare  Bill  of  Exceptions,  etc. 

It  is  hereby  stipulated  between  attorneys  for  plain- 
tiff and  for  defendants  that  the  defendant  Navy 
Yard  Route  shall  have  to  and  including  the  26th  day 
of  June,  1917,  in  which  to  prepare  and  serve  upon 
plaintiff  the  draft  of  its  proposed  bill  of  exceptions 
in  said  cause,  and  that  plaintiff  shall  have  ten  days 
thereafter  in  which  to  prepare  and  serve  its  pro- 
posed amendments,  if  any,  to  said  proposed  bill  of 
exceptions. 

Dated  at  Seattle,  Washington,  this  6th  day  of 
June,  1917. 

FRANK  E.  GREEN, 
Attorney  for  Plaintiff. 
MORRIS  &  SHIPLEY, 
BRONSON,  ROBINSON  &  JONES, 
PAUL  S.  DUBUAR, 
Attorneys  for  Defendant  Navy  Yard  Route. 
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[Endorsed] :  Stipulation  Fixing  Time  to  Prepare 
Bill  of  Exceptions.  Filed  in  the  U.  S.  District  Court, 
Western  Dist.  of  Washington,  Northern  Division. 
June  6,  1917.  Frank  L.  Crosby,  Clerk.  By  Ed  M. 
Lakin,  Deputy.     [37], 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  3560. 
H.  E.  DEVLIN, 

Plaintiff, 
vs. 

PUGET  SOUND  NAVIGATION  COMPANY,  a 
Corporation,  and  NAVY  YARD  ROUTE,  a 

Corporation, 

Defendants. 

Order  Extending  Time  to  and  Including  June  26, 
1917,  to  File  Bill  of  Exceptions,  etc. 

Upon  stipulation  of  the  parties  plaintiff  and  de- 
fendants filed  herein,  it  is  hereby  ordered  and  ad- 
judged that  defendant  Navy  Yard  Route  do  have 
to  and  including  Tuesday  the  26th  day  of  June, 
1917,  in  which  to  prepare  and  serve  upon  defendant 
and  file  its  proposed  bill  of  exceptions  in  this  cause, 
and  that  plaintiff  have  ten  days  thereafter  in  which 
to  prepare,  serve  and  file  his  proposed  amendments 
thereto. 
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Dated  at  Seattle,  Washington,  this  '6th  day  of 
June,  1917. 

JEREMIAH  NETERER, 

Judge. 
O.  K.— FRANK  E.  GREEN, 
Atty.  for  Plaintiff. 

[Endorsed]  :  Order  Fixing  Time  to  Pile  Bill  of 
Exceptions.  Filed  in  the  U.  S.  District  Court,  West- 
ern Dist.  of  Washington,  Northern  Division.  June 
6,  1917.  Frank  L.  Crosby,  Clerk.  By  Ed  M.  Lakin, 
Deputy.     [38]  i 


In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division. 

No  3560. 
H.  E.  DEVLIN, 

Plaintife, 

vs. 

PUGET  SOUND  NAVIGATION  COMPANY,  a 

Corporation,  and  NAVY  YARD  ROUTE,  a 

Corporation, 

Defendants. 

Stipulation  as  to  Contents  of  Bill  of  Exceptions. 

It  is  stipulated  and  agreed  between  the  said  plain- 
tiff H.  E.  Devlin,  by  Frank  E.  Green,  his  attorney, 
and  the  defendant  Navy  Yard  Route,  by  Morris  & 
Shipley,  its  attorneys : 

1.  That  defendant  Navy  Yard  Route  has  waived 
and  hereby  waives  certain  assignments  of  error,  to 
wit :  Assignments  Nos.  2,  3,  5,  7,  9  and  10  embraced 
in  the  assignments  of  error  filed  herein: 
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2.  That  in  the  event  of  the  writ  of  error  issued 
in  this  cause  being  perfected,  and  the  cause  being 
heard  in  the  Circuit  Court  of  Appeals  thereon,  that 
no  question  will  be  raised  as  to  the  sufficiency  of 
the  evidence  concerning  the  facts  involved  so  far 
as  the  movements  and  operation  of  the  steamboats 
''Flyer"  and  ''Bremerton,"  or  of  the  collision  be- 
tween the  same,  or  the  extent  or  character  of  plain- 
tiff's injury,  or  as  to  which  of  said  two  boats  was 
responsible  for  the  collision,  and  that  for  the  pur- 
pose of  reducing  the  printed  record,  all  testimony 
offered  on  the  trial  relating  to  said  subjects,  not 
copied  in  the  bill  of  exceptions,  be,  and  the  same  is 
omitted  as  irrelevant,  and  the  proposed  bill  of  ex- 
ceptions heretofore  served  shall  be  settled,  signed 
and  certified  as  containing  all  the  evidence  and  testi- 
mony offered  and  [SB]  received  upon  the  trial, 
and  that  the  Court's  instructions  ito  the  jury  be 
omitted  from  the  bill  of  exceptions,  no  exceptions 
being  taken  thereto ; 

3.  That  all  maps,  photographs  and  exhibits  in- 
troduced in  evidence  during  the  trial  and  marked 
plaintiff's  and  defendants'  exhibits  respectively,  and 
forming  a  part  of  the  evidence  on  the  trial  in  the 
above-entitled  cause,  be  omitted  from  the  bill  of  ex- 
ceptions, and  not  copied  into  the  bill  of  exceptions, 
but  that  said  bill  of  exceptions  for  all  purposes  be 
considered  to  have  sufficiently  incorporated  the 
same  therein  by  appropriate  reference  thereto  as 
shown  in  said  proposed  bill  of  exceptions,  and  that 
the  original  exhibits  be  retained  in  the  custody  of 
the  Clerk  of  said  Court,  and  be  not  forwarded  to 
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the  Circuit  Court  of  Appeals  in  connection  with  the 
record  herein,  and  that  the  record  be  treated  as  com- 
plete without  the  production  thereof ; 

4.  That  the  proposed  bill  of  exceptions,  omitting 
the  Court's  instructions  therefrom,  heretofore 
served  upon  plaintiff  Devlin,  by  defendant  Navy 
Yard  Route,  be  signed,  settled  and  certified  by  the 
Court,  as  a  true,  correct  and  complete  bill  of  excep- 
tions herein,  and  that  the  certificate  attached  thereto, 
be  signed  upon  presentation  to  the  Court  following 
the  signing  of  the  stipulation. 

Dated  at  Seattle,  Washington,  this  29th  day  of 

June,  1917. 

FRANK  GREEN, 

Attorney  for  Plaintiff. 

MORRIS  &  SHIPLEY, 

Attorneys  for  Defendant  Navy  Yard  Route. 

[Endorsed]  :  Stipulation  as  to  Contents  of  Bill  of 
Exceptions.  Filed  in  the  U.  S.  District  Court, 
Western  Dist.  of  Washington,  Northern  Division. 
July  2,  1917.  Frank  L.  Crosby,  Clerk.  By  Ed  M. 
Lakin,  Deputy.     [40] 


In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division. 

No.  3560. 

H.  E.  DEVLIN, 

Plaintiff, 

vs. 

PUGET  SOUND  NAVIGATION  COMPANY,  a 

Corporation,  and  NAVY  YARD  ROUTE,  a 

Corporation,  ^  o     .     . 

Defendants. 
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Order  Settling  Bill  of  Exceptions. 
The  application  of  defendant  Navy  Yard  Route 
to  have  its  proposed  bill  of  exceptions  heretofore 
served,  settled,  allowed  and  certified  by  the  Court, 
came  on  duly  to  be  heard  this  day,  and  it  appearing 
to  the  Court  that  a  stipulation  has  been  duly  entered 
into  by  the  respective  parties,  and  filed  herein,  stipu- 
lating that  defendant  Navy  Yard  Route,  proposed 
bill  of  exceptions  so  submitted  to  the  Court,  be 
settled,  signed  and  certified,  and  the  Court  being 
fully  advised  in  the  premises,  and  in  accordance  with 
the  stipulation  of  the  parties  so  entered  into,  it  is 
hereby  ordered  that  the  bill  of  exceptions  so  pre- 
sented by  defendant  Navy  Yard  Route,  be,  and  the 
same  is  hereby  allowed,  settled  and  certified  as  the 
bill  of  exceptions  in  this  cause. 

Done  in  open  Court  this  2d  day  of  July,  1917. 
JEREMIAH  NETERER, 

Judge. 
Receipt  of  copy  of  foregoing  order,  and  consent  to 
the  signing  of  the  same  is  hereby  acknowledged. 

FRANK  E.  GREEN, 
Attorney  for  Plaintiff  H.  E.  Devlin. 

[Endorsed]:  Order  Settling  Bill  of  Exceptions. 
Filed  in  the  U.  S.  District  Court,  Western  Dist.  of 
Washington,  Northern  Division.  July  2,  1917. 
Frank  L.  Crosby,  Clerk.  By  Ed  M.  Lakin,  Deputy. 
[41] 
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In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division. 

No.  3560. 
H.  E.  DEVLIN, 

Plaintiff, 
vs. 

PUGET  SOUND  NAVIGATION  COMPANY,  a 
Corporation,  and  NAVY  YARD  ROUTE,  a 
Corporation, 

Defendants. 

Notice  and  Waiver. 

To  the  Puget  Sound  Navigation  Company,  a  Cor- 
poration, Defendant: 
You  are  hereby  notified  that  the  Navy  Yard  Route, 
a  corporation,  one  of  the  defendants  in  the  above 
numbered  and  entitled  cause,  will,  upon  the  6th  day 
of  June,  1917,  present  and  file  herein  its  petition  for 
a  writ  of  error  in  the  above-entitled  cause,  return- 
able to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  reverse  the  judgment  in 
the  above  numbered  and  entitled  cause,  rendered  in 
favor  of  said  plaintiff  and  against  this  defendant 
Navy  Yard  Route,  and  you  are  hereby  invited  to 
join  this  defendant  in  suing  out  and  prosecuting  a 
writ  of  error  herein,  or  you  will  be  deemed  to  have 
acquiesced  in  said  judgment  as  entered,  and  the 
Navy  Yard  Route  will  prosecute  said  writ  of  error 
without  joining  you  as  a  party. 

MORRIS  &  SHIPLEY  and 
PAUL  S.  DUBUAR, 
Attorneys  for  Defendant  Navy  Yard  Route. 
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Service  of  the  foregoing  notice  is  accepted  by  de- 
fendant Puget  Sound  Navigation  Company,  this  6th 
day  of  June,  1917,  and  [42]  all  right  to  sue  out  a 
writ  of  error  or  of  joining  therein  or  being  a  party 
thereto  is  hereby  expressly  waived,  and  consent  is 
hereby  entered  to  the  issuance  and  prosecution  of  a 
writ  of  error  herein  by  defendant  Navy  Yard  Route 
without  this  defendant  being  made  a  party  thereto. 

BRONSEN,  ROBINSON  &  JONES, 
Attorneys  for  Defendant  Puget  Sound  Navigation 
Company. 

[Endorsed]  :  Notice  and  Waiver.  Filed  in  the 
U.  S.  District  Court,  Western  Dist.  of  Washington, 
Northern  Division,  June  27,  1917.  Frank  L. 
Crosby,  Clerk.     By  Ed  M.  Lakin,  Deputy.     [43] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  3560. 
H.  E.  DEVLIN, 

Plaintiff, 
vs. 

PUGET  SOUND  NAVIGATION  COMPANY,  a 
Corporation,  and  NAVY  YARD  ROUTE,  a 

Corporation, 

Defendants. 

Petition  for  Writ  of  Error. 

Comes  now  the  Navy  Yard  Route,  a  corporation, 
one  of  the  defendants  in  the  above  numbered  and  en- 
titled cause,  and  says : 
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That  on  or  about  the  6th  day  of  June,  1917,  this 
Court  entered  a  judgment  herein  in  favor  of  the 
plaintiff,  H.  E.  Devlin,  against  this  defendant  Navy- 
Yard  Route,  a  corporation,  and  in  favor  of  the  de- 
fendant Puget  Sound  Navigation  Company,  a  cor- 
poration, dismissing  said  action  as  against  it  and  for 
costs  against  plaintiff,  in  which  judgment  against 
this  defendant,  and  the  proceedings  prior  thereto  in 
this  cause,  certain  errors  were  committed  to  the  pre- 
judice of  this  defendant  Navy  Yard  Route,  and  of 
which  more  in  detail  appears  from  the  assignments 
of  errors  filed  with  this  petition. 

WHEREFORE,  this  defendant  Navy  Yard  Route 
prays  that  a  writ  of  error  issue  in  this  behalf  out 
of  the  United  States  Circuit  Court  of  Appeals,  Ninth 
Circuit,  for  the  correction  of  errors  so  complained 
of,  and  that  a  transcript  of  the  record,  proceedings 
and  papers  in  this  cause,  duly  authenticated,  may  be 
sent  to  the  United  States  Circuit  Court  of  Appeals. 

IRA  BRONSON, 
J.  S.  ROBINSON, 
H.  B.  JONES, 
WILL  H.  MORRIS, 
S.  M.  SHIPLEY, 
PAUL  S.  DUBUAR, 
Attorneys  for  Defendant  Navy  Yard  Route. 

[Endorsed]:  Petition  for  Writ  of  Error.  Filed 
in  the  U.  S.  District  Court,  Western  Dist.,  of  Wash- 
ington, Northern  Division.  June  6,  1917.  Frank 
L.  Crosby,  Clerk.     By  Ed  M.  Lakin,  Deputy.     [44] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  3560. 
H.  E.  DEVLIN, 

Plaintiff, 
vs. 

PUGET  SOUND  NAVIGATION  COMPANY,  a 
Corporation,  and  NAVY  YARD  ROUTE,  a 
Corporation, 

Defendants. 
Assignments  of  Error. 
Now  comes  the  defendant  Navy  Yard  Route,  a 
corporation,  one  of  the  defendants  in  this  action,  in 
connection  with  its  petition  for  a  writ  of  error  in  the 
above-entitled  cause,  and  makes  the  following  as- 
signments of  error,  which  it  avers  occurred  upon  the 
trial  of  said  cause,  and  proceedings  therein,  as  fol- 
lows: 

11.  Error  in  entering  judgment  upon  the  verdict 
herein  in  favor  of  plaintiff  against  defendant  Navy 
Yard  Route.     [47] 

12.  That  the  averments  contained  in  the  plead- 
ings and  the  evidence  submitted  at  the  trial  as 
shown  by  the  record  are  insufficient  to  sustain  or 
support  the  verdict  against  this  defendant,  and  that 
under  the  law  applicable  thereto  judgment  was  er- 
roneously entered. 

13.  That  the  judgment  entered  herein  in  favor  of 
plaintiff  against  defendant  Navy  Yard  Route  is  con- 
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trary  to  the  law  and  the  evidence. 

14.  In  permitting  this  cause  to  be  submitted  to 
the  jury,  in  receiving  and  fihng  the  verdict  of  the 
jury,  and  in  entering  judgment  thereon,  as  con- 
trary to  law,  under  the  averments  and  proof  as 
shown  by  the  record. 

WHEREFORE,  defendant  Navy  Yard  Route, 
prays  that  said  judgment  be  reversed. 

MORRIS  &  SHIPLEY, 

BRONSON,  ROBINSON  &  JONES  and 

PAUL  S.  DUBUAR, 

Attorneys  for  Defendant  Navy'  Yard  Route. 

[Endorsed] :  Assignment  of  Error.  Filed  in  the 
U.  S.  District  Court,  Western  Dist.  of  Washington, 
Northern  Division.  June  6,  1917.  Frank  L. 
Crosby,  Clerk.     By  Ed  M.  Lakin,  Deputy.     [48] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  3560. 

H.  E.  DEVLIN, 

Plaintiff, 
vs. 

PUGET  SOUND  NAVIGATION  COMPANY,  a 
Corporation,  and  NAVY  YARD  ROUTE,  a 

Corporation, 

Defendants. 

Order  Allowing  Writ  of  Error  and  Fixing  Amount 
of  Supersedeas  Bond. 
On  this  6th  day  of  June,  1917,  came  the  defend- 
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ant  Navy  Yard  Route,  a  corporation,  by  its  attor- 
neys, and  filed  herein  and  presented  to  the  Court 
its  petition,  praying  for  the  allowance  for  a  writ  of 
error,  an  assignment  of  errors  intended  to  be  urged 
by  it,  praying  also  that  a  transcript  of  the  record 
and  proceedings  and  papers  upon  which  the  judg- 
ment herein  was  rendered,  duly  authenticated,  may 
be  sent  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Judicial  Circuit,  and  that  such 
other  and  further  proceedings  may  be  had  as  may  be 
proper  in  the  premises. 

On  consideration  whereof,  the  Court  does  allow 
the  writ  of  error  upon  the  said  defendant  Navy 
Yard  Route  giving  bond  according  to  law,  in  the  sum 
of  Ten  Thousand  Dollars,  which  shall  operate  as  a 
supersedeas  bond,  and  a  bond  for  costs. 

JEREMIAH  NETERER, 

Judge. 

[Endorsed]:  Order  Allowing  Writ  of  Error. 
Filed  in  the  U,  S,  District  Court,  Western  Dist.  of 
Washington,  Northern  Division.  June  6,  1917. 
Frank  L.  Crosby,  Clerk.  By  Ed  M.  Lakin,  Deputy. 
[49] 
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In  the  District  €ourt  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision, 

No.  3560. 
H.  E.  DEVLIN, 

Plaintiff, 
vs. 

PUGET  SOUND  NAVIGATION  COMPANY,  a 
Corporation,  and  NAVY  YARD  ROUTE,  a 
Corporation, 

Defendants. 

Supersedeas  Bond. 
KNOW   ALL   MEN  BY   THESE   PRESENTS, 

That  we,  Navy  Yard  Route,  a  corporation,  as  prin- 
cipal, and  H.  B.  Kennedy  and  Joshua  Green,  as 
sureties,  are  held  and  firmly  bound  unto  the  above- 
named  plaintiff  H.  E.  Devlin,  defendant  in  error,  in 
the  full  and  just  sum  of  Ten  Thousand  Dollars 
($10,000.00),  lawful  money  of  the  United  States,  to 
be  paid  to  the  said  H.  E.  Devlin,  his  executors,  ad- 
ministrators or  assigns ;  to  which  payment,  well  and 
truly  to  be  made,  we  bind  ourselves,  our  heirs,  exec- 
.  utors  and  administrators,  jointly  and  severally,  by 
these  presents. 

Sealed  with  our  seals  and  dated  this  6th  day  of 
June,  1917. 

The  condition  of  this  obligation  is  such  that : 
WHEREAS,  lately  at  a  term  of  the  District  Court 
of  the  United  States,  for  the  Western  District  of 
Washington,  Northern  Division,  in  a  suit  pending 
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therein  between  the  above  parties,  plaintiff  and  de- 
fendants, a  judgment  was  rendered  in  favor  of  said 
plaintiff  Devlin,  against  the  defendant  Navy  Yard 
Route,  dated  June  6,  1917,  for  the  sum  of  Four 
Thousand  Seven  Hundred  Fifty  Dollars  ($4,750) 
together  with  costs  taxed  therein,  and  interest  from 
June  1, 1917,  at  6%  per  annum,  and  the  said  defend- 
ant Navy  Yard  Route,  having  [50]  obtained  a 
writ  of  error  and  filed  a  copy  thereof  in  the  office  of 
the  Clerk  of  said  Court,  to  reverse  said  judgment 
and  a  citation  in  due  form  directed  to  said  H.  E. 
Devlin,  citing  him  to  be  and  appear  in  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  within  thirty 
days  from  the  date  thereof,  and  the  Court  having 
fixed  the  amount  of  the  bond  to  be  given  by  said 
Navy  Yard  Route,  plaintiff  in  error  to  operate  as 
a  supersedeas  bond,  and  to  supersede  said  judgment, 
at  the  sum  of  Ten  Thousand  Dollars  ($10,000)  upon 
agreement  of  counsel  of  said  parties  as  to  the  amount 
thereof,  made  in  open  Court; 

NOW,  THEREFORE,  this  obUgation  is  further 
conditioned  that  if  said  bounden  principal  Navy 
Yard  Route,  plaintiff  in  error,  shall  prosecute  its 
said  writ  of  error  to  effect,  and  answer  all  damages, 
costs  and  accrued  costs,  and  pay  said  judgment  and 
costs,  if  it  fails  to  make  its  plea  and  writ  of  error 
good,  then  this  obligation  to  be  void;  otherwise  to 
remain  in  full  force  and  virtue. 
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Signed  and  sealed  the  date  above  written. 

NAVY  YARD  ROUTE,     (Seal) 

Principal. 
By  H.  B.  KENNEDY, 
President. 
[Seal]     Attest:  JOSHUA  GREENE, 

Secretary. 
H.  B.  KENNEDY,  (Seal) 
JOSHUA  GREENE,     (Seal) 

Sureties. 
United  States  of  America, 
Western  District  of  Washington, — ss. 

H.  B.  Kennedy  and  Joshua  Green,  each  being  first 
duly  sworn,  of  oath  says :  That  he  is  one  of  the  sure- 
ties above  named ;  that  he  is  a  resident  and  freeholder 
of  and  in  the  Northern  Division  [51]  of  the 
Western  District  of  Washington,  and  is  personally 
worth  in  separate  property,  situated  therein,  a  sum 
in  excess  of  Twenty  Thousand  Dollars  ($2O,0OG) 
over  and  above  all  his  just  debts  and  liabilities,  ex- 
clusive of  property  exempt  from  execution. 
[Seal] 

H.  B.  KENNEDY. 
JOSHUA  A.  GREENE, 

Subscribed  and  sworn  to  before  me  this  6th  day 
of  June,  1917. 

PAUL  S.  DUBUAR, 
Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 
Sufficiency  of  sureties  approved. 

FRANK  E.  GREEN, 
Attorney  for  Plaintiff. 
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Within  bond  accepted  and  approved  this  6th  day 
of  June,  1917. 

JEREMIAH  NETERER, 
District  Judge. 

[Endorsed] :  Supersedeas  Bond.  Filed  in  the  U.  S. 
District  Court,  Western  Dist.  of  Washington, 
Northern  Division,  June  6,  1917.  Frank  L. 
Crosby,  Clerk.    By  Ed  M.  Lakin,  Deputy.     [52] 


The  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

No.  3560. 

NAVY  YARD  ROUTE,  a  Corporation, 

Plaintiff  in  Error, 

vs. 

PUOET  SOUND  NAVIGATION  COMPANY,  a 

Corporation, 

Defendant . 

H.  E.  DEVLIN, 

Defendant  in  Error. 

Stipulation  and  Order  Extending  Time  to  July  15, 
1917,  to  File  Record  and  Docket  Cause. 
It  is  hereby  stipulated  and  agreed  between  the 
plaintiff  in  error,  by  its  counsel,  and  defendant  in 
error,  by  his  counsel,  that  the  time  within  which  the 
clerk  of  the  District  Court  is  required  to  prepare 
and  file  the  record  in  this  cause  in  the  Circuit  Court 
of  Appeals,  shall  be  extended  to  and  including  the 
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15th  day  of  July,  1917,  and  that  an  order  be  entered 
accordingly. 

MORRIS  &  SHIPLEY, 
Attorneys  for  Plaintiff  in  Error. 

FRANK  GREEN, 
Attorney  for  Defendant  in  Error. 
The  foregoing  stipulation  being  presented  to  the 
undersigned,  the  Judge  who  signed  and  granted  the 
writ  of  error  and  citation  in  this  cause,  and  it  ap- 
pearing that  sufficient  cause  exists  to  justify  the  ex- 
tension of  time  within  which  the  clerk  of  the  District 
Court  be  required  to  prepare  and  certify,  and  the 
plaintiff  in  error  to  file  in  the  Circuit  Court  of  Ap- 
peals, the  record  in  this  cause  as  stipulated,  there- 
fore, it  is  by  the  Court  ordered  that  said  period  of 
time  be,  and  the  same  is  hereby  extended  until  July 
15th,  1917. 
Dated  this  2d  day  of  July,  1917. 

JEREMIAH  NETERER, 

Judge. 

[Endorsed]  :  Stipulation  Extending  Time  for  Fil- 
ing Record  in  Circuit  Court  of  Appeals,  and  Order. 
Filed  in  the  U.  S.  District  Court,  Western  [56] 
Dist.  of  Washington,  Northern  Division.  July  2, 
1917.  Frank  L.  Crosby,  Clerk.  By  Ed  M.  Lakin, 
Deputy.     [57], 
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In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division. 

No.  3560. 

H.  E.  DEVLIN, 

Plaintiff, 

vs. 

PUGET  SOUND  NAVIGATION  COMPANY,  a 
Corporation,  and  NAVY  YARD  ROUTE,  a 

Corporation, 

Defendants. 

Stipulation  as  to  Contents  of  Printed  Record. 

It  is  hereby  stipulated  by  and  between  plaintiff 
H.  E.  Devlin,  defendant  in  error,  and  defendant 
Navy  Yard  Route,  plaintiff  in  error,  by  their  re- 
spective counsel,  that  there  shall  be  embraced  in  the 
record  made  and  returned  by  the  clerk  of  said  Court 
to  the  Circuit  Court  of  Appeals  and  printed  as  the 
printed  record  upon  which  this  cause  shall  be  heard 
on  writ  of  error  in  the  Circuit  Court  of  Appeals, 
the  following  only: 
Complaint  and  summons ; 
Separate  answer  of  Navy  Yard  Route; 
Reply  of  plaintiff  thereto ; 

Journal  record  of  trial  and  empaneling  of  jury; 
Bill  of  exceptions; 
Verdict ; 

Judgment  of  the  Court ; 
Stipulation  fixing  time  for  filing  proposed  bill  of 

exceptions ; 
Order  thereon; 
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Stipulation  as  to  contents  of  bill  of  exceptions ; 

Order  settling  bill  of  exceptions; 

Notice  to  and  waiver  by  defendant  Puget  Sound 
Navigation  Co. ; 

Petition  for  writ  of  error; 

Assignments  of  error; 

Order  allowing  writ  of  error  and  fixing  supersedeas 
bond; 

Writ  of  error; 

Citation  in  error ; 

Supersedeas  bond  and  approval; 

This  stipulation  as  to  contents  of  printed  record; 

Certificate  of  clerk  to  transcript  of  record; 

'* Original"  Writ  of  error; 

''Original"  Citation. 

Stipulation  and  Order  extending  time  filing  record. 
Dated  at  Seattle,  Washington,  this  2d  day  of  July, 

1917. 

MORRIS  &  SHIPLEY, 

Attorneys  for  Defendant  Navy  Yard  Route,  Plain- 
tiff in  Error. 

FRANK  GREEN, 

Attorney  for  Plaintiff  H.  E.  Devlin,  Defendant  in 
Error.     [58] 
[Endorsed] :  Stipulation  as  to  Contents  of  Printed 

Record.    Filed  in  the  U.  S.  District  Court,  Western 

Dist.  of  Washington,  Northern  Division.     July  2, 

1917.    Frank  L.  Crosby,  Clerk.    By  Ed  M.  Lakin, 

Deputy.     [59] 
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In  the  District  Court  of  the  United  States  for  the 
W  est  em  District  of  Washington,  Northern  Divi- 
sion. 

No.  3560. 

NAVY  YARD  ROUTE,  a  Corporation, 

Plaintiff  in  Error, 
vs. 
H.  E.  DEVLIN, 

Defendant  in  Error. 

Certificate    of    Clerk    U.    S.    District    Court    to 
Transcript  of  Record,  etc. 
United  States  of  America, 
Western  District  of  Washington, — ss. 

I,  Frank  L.  Crosby,  Clerk  of  the  United  States 
District  Court,  for  the  Western  District  of  Washing- 
ton, do  hereby  certify  the  foregoing  pages,  numbered 
from  1  to  59,  inclusive,  to  be  a  full,  true  and  correct 
copy  of  the  record  and  proceedings  in  the  above  and 
foregoing  entitled  cause  as  the  same  remain  of  rec- 
ord and  on  file  in  the  office  of  the  clerk  of  said  Court, 
and  as  are  necessary  to  the  hearing  of  said  cause 
on  writ  of  error  therein  in  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  as  stipulated 
for  by  counsel  of  record  herein,  and  that  the  same 
constitute  the  record  on  return  to  said  writ  of  error 
herein  from  the  judgment  of  said  United  States 
District  Court  for  the  Western  District  of  Washing- 
ton to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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I  further  certify  the  following  to  be  a  full,  true 
and  correct  statement  of  all  expenses,  costs,  fees  and 
charges  incurred  and  paid  in  my  office  by  or  on  be- 
half of  the  plaintiff  in  error  for  making  record,  cer- 
tificate or  return  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  in  the  above-en- 
titled cause,  to  wit:  ,[^0] 
Clerk's  fee  (Sec.  828  R.  S.  U.  S.)  for  making 
record,  certificate  or  return,  140  folios 

at  15^  $21.00 

Certificate  of  Clerk  to  transcript  of  record,  4 

folios  at  15^   60 

Seal  to  said  Certificate 20 


$21.80 

I  hereby  certify  that  the  above  cost  for  preparing 
and  certifying  record,  amounting  to  $21.80,  has  been 
paid  to  me  by  the  attorneys  for  plaintiff  in  error. 

I  further  certify  that  I  hereto  attach  and  herewith 
transmit  the  original  writ  of  error  and  original 
citation  issued  in  this  cause. 

IN  WITNESS  WHEREOF  I  have  hereto  set  my 
hand  and  affixed  the  seal  of  said  District  Court,  at 
Seattle,  in  said  District,  this  10th  day  of  July,  1917. 

[Seal]  FRANK  L.  CROSBY, 

Clerk  U.  S.  District  Court.    ,[61] 
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The  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

No.  3560. 

Citation  on  Writ  of  Error. 
The  United  States  of  America, 
Ninth  Judicial  Circuit, — ss. 

The  President  of  the  United  States  to  H.  B.  Devlin, 
Defendant  in  Error,  GREETING : 

You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  session  of  the  United  States  Circuit 
Couii;  of  Appeals  for  the  Ninth  Circuit,  to  be  holden 
at  the  City  of  San  Francisco,  State  of  California, 
within  thirty  days  from  the  date  hereof,  pursuant 
to  a  writ  of  error  filed  in  the  clerk's  office  of  the 
United  States  District  Court  for  the  Western  Dis- 
trict of  Washington,  Northern  Division,  wherein 
Navy  Yard  Route,  a  corporation  is  plaintiff  in  error, 
and  you  are  defendant  in  error,  to  show  cause,  if 
any  there  be,  why  the  judgment  rendered  against 
said  plaintiff  in  error,  as  in  said  writ  of  error  men- 
tioned, should  not  be  corrected,  and  why  speedy  jus- 
tice should  not  be  done  to  the  parties  in  that  behalf. 

WITNESS  the  Honorable  E.  D.  WHITE,  Chief 
Justice  of  the  United  States,  this  6th  day  of  June, 
A.  D.  1917. 

[Seal]  JEREMIAH  NETERER, 

United  States  District  Judge. 

Received  copy  of  the  above  citation  this  6th  day 

of  June,  1917. 

FRANK  E.  GREEN, 

Attorney  for  Plaintiff. 


40'  Navy  Yard  Route 

Received  copy  of  the  above  citation  this  6th  day 
of  June,  1917. 

BRONSON, 
ROBINSON, 
JONES.      [62] 

[Endorsed]  :  3560.  Original.  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit.  H.  E. 
Devlin,  Plaintiff,  vs.  Puget  Sound  Navigation  Co., 
et  al..  Defendants.  Citation.  Filed  in  the  U.  S. 
District  Court,  Western  Dist.  of  Washington,  North- 
ern Division.  Jun.  6, 1917.  Frank  L.  Crosby,  Clerk. 
By  Ed  M.  Lakin,  Deputy.     [63] 


The  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

No.  3560. 

H.  E.  DEVLIN, 

Plaintiff, 

vs. 

PUGET  SOUND  NAVIGATION  COMPANY,  a 

Corporation,  and  NAVY  YARD  ROUTE,  a 

Corporation, 

Defendants. 

Writ  of  Error. 

The  United  States  of  America, 

Ninth  Judicial  Circuit, — ss. 

The  President  of  the  United  States,  to  the  Honor- 
able Judges  of  the  District  Court  of  the  United 
States  for  the  Western  District  of  Washington, 
Northern  Division,  GREETING: 
Because  in  the  record  and  proceedings,  as  also  in 
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the  rendition  of  the  judgment,  of  a  plea  which  is  in 
said  Circuit  Court  before  you,  or  some  of  you,  be- 
tween H.  E.  Devhn,  plaintiff,  and  Navy  Yard  Route, 
a  corporation,  defendant,  a  manifest  error  it  is 
claimed  hath  happened  to  the  great  damage  of  the 
said  Navy  Yard  Route,  a  corporation,  defendant,  as 
by  its  complaint  appears,  we  being  willing  that  error, 
if  any  hath  been  done,  should  be  duly  corrected  and 
full  and  speedy  justice  done  to  the  parties  aforesaid 
in  this  behalf,  do  command  you,  if  judgment  be 
therein  given,  that  then  under  your  seal,  distinctly 
and  openly,  you  send  the  record  and  proceedings 
aforesaid,  with  the  things  concerning  the  same,  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  together  with  this  writ,  so  that  you 
have  the  same  at  the  City  of  San  Francisco,  State 
of  California,  in  said  circuit  within  thirty  [64] 
days  from  the  date  hereof,  in  said  Circuit  Court  of 
Appeals,  to  be  then  and  there  held,  that  the  record 
and  proceedings  aforesaid  being  inspected,  the  said 
Circuit  Court  of  Appeals  may  cause  further  to  be 
done  therein  to  correct  that  error,  what  of  right,  and 
according  to  the  laws  and  customs  of  the  United 
States,  should  be  done. 

WITNESS  the  Honorable  E.  D.  WHITE,  Chief 
Justice  of  the  United  States,  this  6th  day  of  June, 
A.  D.  1917. 

[Seal]  FRANK  L.  CROSBY, 

Clerk  of  the  District  Court  of  the  United  States  for 

the  Western  District  of  Washington,  Northern 

Division. 

Deputy. 
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Allowed  by 

JEREMIAH  NETERER, 
Judge.     [65] 

[Endorsed]  :  3560.  Original.  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit.  H.  E. 
Devlin,  Plaintiff,  vs.  Puget  Sound  Navigation  Co., 
et  al.,  Defendants.  Writ  of  Error.  Filed  in  the 
U.  S.  District  Court,  Western  Dist.  of  Washington, 
Northern  Division.  Jun.  6, 1917.  Frank  L.  Crosby, 
Clerk.     By  Ed  M.  Lakin,  Deputy.     [66] 


[Endorsed]:  No.  3019.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Navy  Yard 
Route,  a  Corporation,  Plaintiff  in  Error,  vs.  H.  E. 
Devlin,  Defendant  in  Error.  Transcript  of  Record. 
Upon  Writ  of  Error  to  the  United  States  District 
Court  of  the  Western  District  of  Washington,  North- 
ern Division. 

Filed  July  13,  1917. 

F.  D.  MONCKTON, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 

Deputy  Clerk. 
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The  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

No. . 


NAVY  YARD  ROUTE,  a  Corporation, 

Plaintiff  in  Error. 
PUGET  SOUND  NAVIGATION  COMPANY,  a 

Corporation, 

Defendant, 

vs. 

H.  E.  DEVLIN, 

Defendant  in  Error. 

Stipulation  Under  Rule  23. 

It  is  hereby  stipulated  and  agreed  by  and  between 
plaintiff  in  error,  and  defendant  in  error,  by  their 
respective  counsel,  as  follows : 

Plaintiff  in  error  having  notified  defendant  in 
error  of  its  intention  to  raise  and  present  in  the  Cir- 
cuit Court  of  Appeals,  a  question  of  jurisdiction  in 
the  District  Court  of  this  cause,  because  of  the  ab- 
sence of  any  allegation  or  showing  in  the  pleadings 
or  record  as  to  the  domicile,  residence  or  citizenship 
of  defendant  in  error,  plaintiff  below,  whatsoever, 
as  shown  by  the  record  and  transcript  herein  filed  in 
the  Circuit  Court  of  Appeals  by  plaintiff  in  error; 
and  counsel  for  the  respective  parties  hereby  stipu- 
late that  the  pleadings  and  entire  record  of  this 
cause  in  the  Court  below  and  the  record  in  the  Cir- 
cuit Court  of  Appeals  are  silent  and  contain  no 
showing  concerning  the  domicile,  residence  or  citi- 
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zenship  of  the  plaintiff  below,  defendant  in  error 
herein,  by  reason  of  which  facts  counsel  for  the 
respective  parties  considering  the  printing  in  the 
record  of  those  portions  of  the  assignments  of  error, 
bill  of  exceptions  and  evidence,  presenting  questions 
as  to  the  admissibility  of  evidence  offered  and  re- 
jected, not  to  be  essential  for  the  hearing  of  this 
cause  in, the  Circuit  Court  of  Appeals,  and  in  order 
to  save  costs  of  printing,  it  is  therefore  stipulated: 

That  the  question  of  jurisdiction  so  raised  by 
plaintiff  in  error  is  the  question  on  which  it  intends 
to  rely,  and  that  all  assignments  of  error  relating  to 
the  introduction  or  rejection  of  evidence  or  to  the 
weight  or  sufficiency  of  evidence,  on  all  questions 
other  than  relating  to  the  jurisdiction  of  the  District 
Court,  be,  and  are  waived ;  and  that  the  Clerk  of  the 
Circuit  Court  of  Appeals  shall  omit  from  the  printed 
record  the  bill  of  exceptions,  containing  the  evi- 
dence, and  those  portions  of  the  assignments  of  error 
based  upon  introduction  and  rejection  of  evidence, 
and  shall  print  only  the  last  four  assignments  of 
error  in  the  printed  record,  and  that  the  stipulation 
heretofore  entered  into  specifying  the  portions  of 
the  transcript  of  record  to  be  printed,  be,  and  the 
same  is  modified  as  above  stipulated ; 

It  is  further  stipulated  that  no  advantage  shall  be 
taken  or  objection  interposed  in  the  Circuit  Court  of 
Appeals  to  the  failure  to  print  the  entire  record  con- 
tained in  the  transcript  filed  in  the  Circuit  Court  of 
Appeals  by  plaintiff  in  error. 
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Dated  at  Seattle,  Washington,  this  13th  day  of 

July,  1917. 

WILL  H.  MORRIS, 
SILAS  M.  SHIPLEY, 
PAUL  S.  DUBUAR, 
Attorneys  for  Plaintiff  in  Error. 

FRANK  E.  GREEN, 
Attorney  for  Defendant  in  Error. 

[Endorsed] :  No.  3019.  Original.  In  the  United 
States  Circuit  Court  of  Appeals,  Ninth  Circuit. 
Navy  Yard  Route,  a  Corporation,  Plaintiff  in  Er- 
ror ;  Puget  Sound  Navigation  Company,  a  Corpora- 
tion, Defendant,  vs.  H.  E.  Devlin,  Defendant  in  Er- 
ror. Stipulation  as  to  Printing  Record.  Filed 
Jul.  16,  1917.     F.  D.  Monckton,  Clerk.  '^ 
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